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S.  3475— TO  HELP  PRESERVE  THE  SEPARATION  OF 
POWERS  AND  TO  FURTHER  THE  CONSTITUTIONAL 
PREROGATIVES  OF  CONGRESS  BY  PROVIDING  FOR 
CONGRESSIONAL  REVIEW  OF  EXECUTIVE  AGREE- 
MENTS 

MONDAY,  APRIL  24,    1972 

U.S.  Senate, 
Stjbcommittee  on  Separation  of  Powers  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room  318, 
Old  Senate  Office  Building,  Senator  Sam  J.  Ervin  (chairman  of  the 
subcommittee)  presiding. 

Present:  Senator  Ervin  (presiding). 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  direc- 
tor; Joel  Abramson,  minority  counsel;  Walker  F.  Nolan,  assistant 
counsel,  and  Prof.  Arthur  S.  Miller,  consultant. 

Senator  Ervtn.  The  subcommittee  will  come  to  order. 

The  Subcommittee  on  Separation  of  Powers  today  begins  hearings 
on  S.  3475,  a  bill  to  help  preserve  the  separation  of  powers  and  to 
further  the  constitutional  prerogatives  of  Congress  by  providing  for 
congressional  review  of  executive  agreements. 

The  use  of  executive  agreements  as  a  substitute  for  treaties  has 
spiraled  in  recent  years,  giving  rise  to  increasing  concern  which  has 
been  voiced  in  Senate  hearing  rooms,  on  the  Senate  floor,  and  in  the 
national  press. 

Some  observers  feel  that  the  marked  increase  in  the  number  of  ex- 
ecutive agreements  vis-a-vis  treaties  is  inevitable  in  an  era  when  in- 
ternational commerce  and  communications  have  shrunk  national 
boundaries  and  have  made  it  essential  that  nations  be  able  to  enter 
into  technical  agreements  with  a  minimum  of  delay.  However,  al- 
though a  majority  of  the  ever-increasing  number  of  executive  agree- 
ments deal  with  routine  technical  matters,  it  is  obvious,  to  my  mind, 
that  in  recent  years  the  so-called  executive  agreement  has  been  used 
to  deal  with  problems  formerly  dealt  with  only  by  treaty,  compel- 
ling the  conclusion  that  executive  agreements  are  being  used  to  cir- 
cumvent the  treatymaking  provisions  of  the  Constitution.  Such  a 
development  is  contrary  to  the  constitutional  principles  envisioned 
by  the  Founding  Fathers  as  well  as  a  clear  violation  of  the  doctrine 
of  separation  of  powers. 

To  my  mind,  a  thorough  examination  of  the  questions  involved  is 
needed  to  provide  a  clearer  definition  of  the  powers,  duties,  and  pre- 

(1) 


rogatives  of  tlie  two  branches  of  tlie  Govornment  in  this  area.  At  the 
outset,  I  should  like  to  emphasize  that  the  subcommittee's  examina- 
tion of  the  (juestions  involved  does  not  focus  on  the  myriad  prol^lems 
which  this  conflict  has  created  in  the  field  of  foreign  relations  for 
those  issues  are  under  constant  scrutiny  by  the  Senate  Foreign  Rela- 
tions Committee.  Rather,  we  shall  focus  principally  on  the  constitu- 
tional issues  and  the  separation  of  powers  problems  this  conflict  pre- 
sents. 

I  know  there  are  many  persons,  both  in  the  academic  field  and 
within  the  Government,  who  maintain  that  exclusive  Executive  con- 
trol of  foreign  policy,  and  domestic  policy,  insofar  as  it  may  be  af- 
fected by  foreign  policy,  is  the  price  of  survival  in  this  nuclear  age. 
They  argue  that  we  live  in  an  age  of  recurring  crises  and  that  the 
need  is  great  for  strong  central  leadership  able  to  make  decisions 
and  take  action  before  the  opportunity  for  constructive  action  is 
past.  I  certainly  agree  that  we  live  in  an  era  that  presents  critical 
challenges  to  any  form  of  government.  However,  I  do  not  agree  that 
we  need  to  abandon  the  constitutional  principles  that  have  served  us 
so  well  throughout  our  history.  I  firmly  believe  that  we  can  adhere 
to  those  principles  without  any  loss  of  effectiveness  in  the  field  of 
foreign  policy. 

Article  II,  section  2  of  the  United  States  Constitution  provides 
that  the  President  "shall  have  the  power,  by  and  with  the  Advice 
and  Consent  of  the  Senate,  to  make  Treaties,  provided  two-thirds  of 
the  Senators  present  concur."  This  language  makes  it  clear  that  the 
Founding  Fathers  did  not  anticipate  that  policymaking  in  the  area 
of  foreign  affairs  should  be  concentrated  in  one  branch  of  the  Gov- 
ernment. All  governmental  powers,  including  the  treatymaking 
power,  were  to  be  subject  to  a  system  of  checks  and  balances  under 
the  doctrine  of  separation  of  powers.  To  those  persons  who  advocate 
exclusive  Executive  control  over  foreign  affairs  in  the  name  of  dis- 
patch and  efficiency,  I  would  commend  the  reading  of  the  words  of 
Mr.  Justice  Brandeis  in  Myers  v.  U.S.,  27'2  U.S.  240,  293  (1926)  : 

The  doctrine  of  the  separation  of  powers  was  adopted  by  the  Convention  of 
1787,  not  to  promote  efficiency  but  to  preclude  tlie  exercise  of  arbitrary  power. 
The  purpose  was.  not  to  avoid  friction,  but,  by  means  of  the  inevitable  friction 
incident  to  the  distribution  of  the  governmental  powers  among  three  depart- 
ments, to  save  the  people  from  autocracy. 

Even  Alexander  Hamilton,  who  was  a  leading  advocate  of  a 
strong  Executive,  feared  the  dangers  inherent  in  placing  the  conduct 
of  foreign  affairs  in  one  branch,  and  pointed  out  that  it  was  a 
shared  power.  Speaking  of  the  "intermixture  of  i)Owers"  in  this 
field,  in  Federalist  LXXV,  he  said  : 

*  *  *  the  particular  nature  of  the  power  of  making  treaties  indicates  a  pecu- 
liar propriety  in  that  union  (the  Senate  and  Executive).  Though  several  writ- 
ers on  the  subject  of  government  place  that  power  in  the  class  of  executive 
authorities,  yet  this  is  evidently  an  arbitrary  disposition;  for  if  we  attend 
carefully  to  its  operation  it  will  be  found  to  partake  moi-e  of  the  legislative 
than  of  the  executive  character,  though  it  does  not  seem  strictly  to  fall  within 
the  definition  of  either  of  them  .  .  .  The  power  in  question  seems  therefore  to 
form  a  distinct  department,  and  to  belong,  properly,  neithei'  to  the  lesiislative 
nor  to  the  executive.  The  (pialities  elsewhere  (letailed  as  indisi)ensable  in  the 
management  of  foreign  negotiations  point  out  the  executive  as  the  most  fit 
agent  in  those  transactions ;  while  the  vast  importance  of  the  trust  and  the  op- 


eration  of  treaties  as  laws  plead  strongly  for  the  participation  of  the  whole  or 
a  portion  of  the  legislative  body  in  the  office  of  making  them. 

However  proper  or  safe  it  may  be  in  governments  where  the  executive  mag- 
istrate is  an  hereditary  monarch,  to  commit  to  him  the  entire  power  of  making 
treaties,  it  would  be  utterly  unsafe  and  improper  to  intrust  that  power  to  an 
elective  magistrate  of  four  years'  duration  .  .  .  The  history  of  human  conduct 
does  not  warrant  that  exalted  opinion  of  human  virtue  which  would  make  it 
wise  in  a  nation  to  commit  interests  of  so  delicate  and  momentous  a  kind,  as 
those  which  concern  its  intercourse  with  the  rest  of  the  world,  to  the  sole  dis- 
posal of  a  magistrate  created  and  circumstanced  as  would  be  a  President  of 
the  United  States. 

In  discussino-  article  II,  section  2  of  the  Constitution.  James  Ire- 
dell, the  distinguished  member  of  the  North  Carolina  Ratifying 
Convention,  and  one  of  the  first  Justices  of  the  U.S.  Supreme  Court, 
made  it  clear  that  the  conduct  of  foreign  affairs  was  not  vested 
solely  in  the  Executive.  I  quote  his  words : 

The  power  of  making  treaties  is  so  important  that  it  would  have  been  highly 
dangerous  to  invest  it  in  the  Executive  alone,  and  would  have  been  a  subject 
of  much  greater  clamor.  From  the  nature  of  the  thing,  it  could  have  not  been 
vested  in  the  popular  representative.  It  must,  therefore,  have  been  provided  for 
with  the  Senate's  concurrence  or  the  concurrence  of  a  Privy  Council,  (a  thing 
which  I  believe  nobody  has  been  mad  enough  to  propose),  or  the  power,  the 
greatest  monarchial  power  that  can  be  exercised,  must  have  been  vested  in  a 
manner  that  would  have  excited  universal  indignation,  in  the  President  alone. 

This  quotation  is  found  in  Pamphlets  on  the  Constitution  of  the 
United  States  Published  During  Its  Discussion  bv  the  People, 
1787-1788  (Brooklyn:  Brooklyn  Historical  Club,  1888),  page  342, 
edited  by  Paul  Leicester. 

Clearly,  the  power  to  enter  into  executive  agreements  is  not  ex- 
pressly granted  under  the  Constitution,  and  the  most  cursory  read- 
ing of  constitutional  history  reveals  the  intention  of  the  Founding 
Fathers  that  the  President  was  to  be  precluded  from  engaging  in 
the  making  of  any  substantive  foreign  policy  without  the  advice  and 
consent  of  the  Senate.  For  most  of  our  early  history,  this  restraint 
was  honored,  and  virtually  all  of  our  foreign  commitments  were  en- 
tered into  by  formal  treaties.  For  example,  as  recently  as  1930,  the 
United  States  concluded  25  treaties  and  only  nine  executive  agree- 
ments. In  contrast,  in  1968  the  United  States  concluded  16  treaties 
and  266  executive  agreements,  and  by  January  1,  1972,  the  United 
States  had  a  total  of  917  treaties  and  4,  359  executive  agreements. 

During  the  past  few  decades,  the  executive  branch  has  found  irre- 
sistible the  temptation  to  dispose  of  what  it  considered  routine  mat- 
ters through  the  shortcut  method  of  entering  into  executive  agree- 
ments, rather  than  the  constitutional  method  of  making  formal 
treaties;  nor  is  it  difficult  to  account  for  this  development.  The  con- 
clusion of  the  World  Wars,  particularly  the  Second  World  War, 
thrust  the  United  States  into  a  position  of  international  leadership 
and  prominence  never  dreamed  of  in  our  earlier  history.  After 
World  War  II.  our  efforts  to  render  economic  aid  to  Europe  to  help 
it  rebuild,  combined  with  our  cold  war  efforts  to  curb  the  expansion 
of  totalitarian  regimes,  were  expressed  in  legislatively  passed  for- 
eign aid  programs  of  unprecedented  scope.  Many  of  the  executive 
agreements  reflected  in  the  statistics,  no  doubt,  represent  minor  mat- 
ters necessary  to  the  execution  of  our  foreign  aid  commitments.  On 
the  other  hand,  the  concept  grew,  like  Topsy,  without  rhyme  or  rea- 


son,  and  the  absence  of  clearly  understood  definitions  of  the  situa- 
tions wliere  such  shortcut  methods  of  making  foreign  commitments 
are  and  are  not  proper,  leave  open  a  discretion  in  the  Executive 
which  runs  counter  to  the  letter  and  spirit  or  article  II,  section  2 
of  the  Constitution. 

The  legal  basis  for  the  use  of  executive  agreements  is  unclear  at 
best,  and  most  frequently  has  been  grounded  on  the  argument  of 
usage — a  legal  justification  that  is  not  entirely  satisfactory.  As  I 
have  often  noted  in  various  other  contexts,  murder  and  rape  have 
been  with  us  since  the  dawn  of  human  history,  but  that  fact  does  not 
make  rape  legal  or  murder  meritorious.  In  effect,  reliance  on  usage 
in  this  instance  grounds  concepts  of  constitutionality  on  acquiescence 
rather  than  on  the  written  document,  and  is,  to  my  mind,  wholly  ac- 
ceptable. It  always  has  been  my  view  that  the  Constitution  means 
what  it  says.  Moreover,  I  am  not  impressed  with  the  recitation  of 
so-called  precedents  to  support  de  facto  constitutional  amendments. 
Even  200  years  cannot  make  constitutional  what  the  Constitution  de- 
clares is  unconstitutional. 

Aside  from  the  absence  of  a  legal  basis  for  the  practice,  there  is 
no  accepted  definition  of  what  constitutes  an  executive  agreement. 
The  general  textbook  definition  states  that  undertakings  involving 
the  national  interest,  political  issues,  changes  of  national  policy,  and 
commitments  of  a  permanent  nature  usually  take  the  form  of  trea- 
ties, while  those  involving  adjustments  of  detail,  and  those  which  are 
more  or  less  of  a  temporary  nature  often  take  the  form  of  Executive 
agreements.  In  a  document  entitled  circular  Xo.  175,  the  Depart- 
ment of  State,  in  a  masterpiece  of  circularity,  decrees  that  Executive 
agreements  "shall  not  be  used  when  the  subject  matter  should  be 
handled  by  treaty,"  but  the  circular  gives  no  precise  standard  for 
when  a  treaty  should  be  used.  The  Department  of  State,  in  the  fore- 
word to  its  publication  "Treaties  in  Force,"  classifies  international 
agreements  other  than  treaties  as  being  those  which  are  made  by  the 
Executive  (a)  pursuant  to  and  in  accordance  with  the  existing  legis- 
lation or  treaty;  (b)  subject  to  congressional  approval  or  implemen- 
tation; or  (c)  under  and  in  accordance  with  the  President's  constitu- 
tional power.  But  what  is  the  constitutional  power  of  the  President 
to  make  Executive  agreements  ? 

The  State  Department  admits  that  it  is  unable  to  devise  a  stand- 
ard for  when  "the  subject  matter  and  the  treatment  thereof  are 
within  the  constitutional  powers  of  the  President."  I  again  quote 
from  its  circular  175 : 

Difficulty  of  Precise  Definition  : 

Precise  formula  not  available  because  it  involves  definition  of : 

(1)  entire  scope  of  the  President's  authority  in  the  field  of  foreign  affairs. 

(2)  entire  scope  of  delegated  povpers  of  Congress  and  its  powers  under  the 
final  paragraph  of  Article  I,  Sec.  8,  of  the  Constitution,  which  provides  that 
Congress  shall  have  power :  To  make  all  laws  which  shall  be  necssary  and 
proper  for  carrying  into  Execution  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  Government  of  the  United  States,  or  in  any 
Department  or  Officer  thereof. 

A  determination  of  the  scope  of  the  President's  authority  in  the 
field  of  foreign  affairs,  as  well  as  the  scope  of  the  powers  of  the 
Congress  in  this  field,  is  the  heart  of  our  inquiry.  We  should  not 
shrink  from  the  task  merelv  because  it  is  difficult. 


The  courts  have  not  squarely  faced  the  issue.  Four  cases  are  often 
cited  in  connection  with  the  subject:  United  States  v.  Curtiss- 
W right  Corp.,  299  U.S.  304  (1936)  ;  United  States  v.  Belmont,  301 
U.S."^  324  (1937):  UtiUed  States  v.  Pinh,  315  U.S.  203  (1942),  and 
Reid  V.  Covert,  354  U.S.  1  (1957).  However,  a  brief  analysis  reveals 
that  none  of  them  dealt  on  point  with  the  thrust  of  these  hearings: 
to  determine  the  proper  role  of  the  executive  agreement  as  an  instru- 
ment of  foreign  policy.  In  Curtiss-W right,  Mr.  Justice  Sutherland, 
in  what  must  be  characterized  as  dicta,  enunciated  his  view  that  the 
power  of  the  Federal  Government  does  not  derive  solely  from  af- 
firmative grants  in  the  Constitution  but  from  the  powers  inherent  in 
its  sovereignty,  and  that  even  beyond  that  authority,  there  is  power 
in  the  executive  branch  deriving  from  "the  very  delicate,  plenary 
and  exclusive  power  of  the  President  as  the  sole  organ  of  the  Fed- 
eral Government  in  the  field  of  international  relations  .  .  ."  The  doc- 
trine of  inherent  powers  was  again  enunciated  in  United  States  v. 
Belmont  and  in  Umted  States  v.  Pink,  but  was  explicitly  rejected  by 
the  Supreme  Court  in  Reid  v.  Covert. 

However,  in  rejecting  the  doctrine  of  inherent  powers  which  had 
been  expressed  in  Cu7'tiss-Wright,  Belmont,  and  Pink,  the  Supreme 
Court  failed  to  substitute  a  precise  standard  for  determining  the  al- 
location of  external  powers.  Only  when  individual  rights  have  been 
threatened  by  an  executive  agreement  has  the  Court  been  willing  to 
intervene. 

The  doctrine  of  inherent  powers  seems  to  have  become  the  most 
important  rationale  utilized  by  the  executive  branch  in  recent  years 
in  its  effort  to  usurp  legilsative  power  both  in  the  domestic  and  for- 
eign affairs  arenas.  It  is  used  by  persons  who  want  to  justify  acts 
which  cannot  be  justified  under  the  plain  written  provisions  of  the 
Constitution.  In  the  arena  of  foreign  affairs,  the  Founding  Fathers 
considered  carefully  the  proper  allocation  of  powers  and  concluded 
that  the  President  should  not  be  permitted  to  engage  in  treatymak- 
ing  without  the  advice  and  consent  of  the  Senate. 

I  have  always  considered  the  division  of  authority  betvv-een  the 
President  and  Congress  in  foreign  affairs  to  be  most  accurately  char- 
acterized by  Prof.  Edward  S.  Corwin  in  his  book,  ''The  President: 
Office  and  Powers."  This  work  has  been  widely  quoted,  often  to  sup- 
port the  proposition  that  the  President  should  have  the  major  role 
in  determining  the  substantive  content  of  foreign  policy.  Indeed, 
Professor  Corwin  does  recognize  that  this  has  been  the  case  in  recent 
history.  It  is  significant  that  he  concludes  that  such  was  not  the  in- 
tent of  the  basic  document.  He  states : 

The  principle  that  the  National  Government  is  as  to  external  affairs  a  com- 
pletely sovereign  government  being  conceded,  it  logically  follows  that  Congress' 
legislative  power  in  the  same  field  is  also  plenary.  Except  indeed  for  its  inabil- 
ity to  require  the  President  to  exercise  his  concurrent  powers  in  the  same 
field,  Congress  has  approximately  as  broad  powers  over  such  matters  as  has 
the  British  Parliament.  And,  ot  course,  once  Congress  has  legislated,  the  Presi- 
dent becomes  constitutionally  obligated  to  take  care  that  its  laws  be  faithfully 
executed.  .  .  .  Congress  has,  to  repeat,  vast  powers  to  determine  the  bounds 
within  which  a  President  may  be  left  to  work  out  a  foreign  policy. 

I  su]3scribe  fully  to  that  view.  By  far  the  most  significant  powers 
in  the  field  of  foreign  relations  are  conferred  upon  the  Congress 


6 

alone  or  upon  the  President  and  the  Congress  jointly.  The  powers 
conferred  individually  upon  the  President  are  instrumental  only.  I 
find  nothing  in  the  basic  document  and  nothing  in  the  debates  of  the 
Constitutional  Convention  to  support  a  broader  conception  of  the 
President's  diplomatic  role.  In  short,  vrhat  the  framers  intended  was 
that  the  President  should  be  the  channel  of  communication  between 
the  United  States  and  foreign  nations,  but,  in  fulfilling  that  func- 
tion, he  should  be  merely  the  executor  of  a  power  of  decision  that 
rests  elsewhere;  that  is,  in  the  Congress.  Tliis  was  the  balance  of 
power  between  the  President  and  Congress  intended  by  the  Constitu- 
tion. This  is  the  balance  of  power  that  the  Congress  can  enforce  if  it 
is  only  willing  to  do  so. 

Our  system  of  government  rests  on  a  system  of  shared  powers  and 
responsibilities.  In  reaffirming  the  constitutional  role  of  the  Congress 
in  the  field  of  foreign  affairs,  much  more  is  at  stake  than  a  formalis- 
tic  observance  of  a  paper  distribution  of  powers,  prerogatiA^es,  du- 
ties, and  functions.  The  framers  of  the  Constitution  did  more  in 
devising  that  document  than  merely  deal  out  the  elements  of  power 
among  three  branches  of  the  Government.  Because  the  Founding  Fa- 
thers knew  that  the  absence  of  the  consent  of  the  governed  would 
lead  to  revolt,  they  sought  to  strike  a  balance  between  tyranny  on 
the  one  hand,  and  anarchy  on  the  other.  Because  this  principle  was 
recognized  as  applicable  to  foreign  policy  as  well  as  to  domestic  pol- 
icy, they  gave  Congress,  and  especially  the  Senate,  important  re- 
sponsibilities in  this  field.  The  Senate's  ultimate  responsibility  is  to 
make  certain  that  our  Nation's  foreign  policy  remains  responsive  to 
the  wishes  of  the  people,  because  in  a  democratic  society,  no  policy, 
however  enlightened,  can  long  survive  without  the  consent  and  sup- 
port of  the  people. 

The  importance  of  the  congressional  role  in  formulating  foreign 
policy  lies  in  mobilizing  and  expressing  popular  support.  Through 
the  Congress,  the  people  have  a  voice  and  a  way  to  make  it  heard. 
Neither  the  Department  of  State,  nor  the  Supreme  Court,  nor  even 
the  President,  can  perform  this  great  function  of  giving  expression 
to  the  people's  wishes  on  an  issue. 

If  foreign  policy  were  the  exclusive  domain  of  the  Executive,  the 
decisions  and  the  policy  of  the  United  States  would  not  be  made 
with  the  active  participation  of  the  people.  The  people  will  not  for- 
ever support  a  foreign  policy  which  is  made  for  them,  but  without 
them. 

At  this  point,  I  should  like  to  commend  the  Senate  Committee  on 
Foreign  Relations  for  its  tireless  efforts  to  restore  the  legislative 
branch  of  the  Government  to  its  constitutional  role  in  this  area.  Sen- 
ator Case  has  performed  yeoman  service  in  securing  Senate  passage 
of  S.  596  and  S.  Res.  214.  These  measures  are  indeed  a  step  in  the 
right  direction. 

During  these  hearings,  the  subcommittee  wdll  consider  carefully 
the  provision  of  S.  3475,  which  I  introduced  on  April  11,  1972.  The 
bill  is  simple  in  its  terms.  It  recognizes  that  the  Founding  Fathers' 
concept  of  shared  powers  in  the  area  of  international  agreements  has 
been  substantially  eroded  by  the  use  of  so-called  executive  agree- 
ments. In  plain  language,  the  measure  defines  executive  agreements 


and  requires  that  tlie  Secretary  of  State  shall  transmit  each  such 
agreement  to  both  Houses  of  Congress.  If,  in  the  opinion  of  the 
President,  the  disclosure  of  any  such  agreement  would  be  prejudicial 
to  the  security  of  the  United  States,  the  bill  provides  that  it  shall  be 
transmitted  to  the  Committee  on  Foreign  Kelations  of  the  Senate 
and  the  Committee  on  Foreign  Affairs  of  the  House  of  Eepresenta- 
tives  under  an  appropriate  injunction  of  secrecy.  Under  this  injunc- 
tion of  secrecy,  only  the  members  of  both  Houses  of  the  Congress 
shall  be  permitted  to  inspect  the  document. 

The  bill  further  provides  that  each  executive  agreement  transmit- 
ted to  the  Congress  sliall  come  into  force  and  be  made  effective  after 
60  days — or  later  if  the  agreement  so  provides — unless  both  Houses 
pass  a  concurrent  resolution  expressing  disapproval  of  the  executive 
agreement  between  the  date  it  is  transmitted  to  the  Congress  and  the 
end  of  a  60-day  period.  In  otlier  words,  the  Congress,  in  its  shared- 
power  role,  will  have  an  opportunity  to  state  that  it  does  not  ap- 
prove of  an  executive  agreement  during  the  60-day  period  after  the 
agreement  is  transmitted  to  the  Congress. 

It  appears  to  be  that  the  executive  branch  of  tlie  Government 
would  welcome  a  method  whereby  the  Congress  would  share  the  re- 
sponsibility for  making  international  agreements  which  affect  the  in- 
ternational image  of  our  Nation  and  its  people,  the  allocation  of  our 
tax  resources,  and  ,  in  many  instances,  impinge  upon  the  possibilities 
of  achieving  peace  in  the  world. 

(S.  3475  follows:) 

S.  3475,  92nd  Cong.,  second  sess. 

A  BILL  To  help  preserve  the  separation  of  powers  and  to  further  the  constitutional 
prerogatives  of  Congress  by  providing  for  congressional   review  of  executive  agreements 

Be  it  enacted  by  the  Senate  and  HouKe  of  Represevtatives  of  the  United 
States  of  America  in  Congress  assembled.  Whereas  the  Constitution  of  the 
United  States  estalished  a  system  of  shared  powers  between  the  legislative  and 
executive  branches  of  the  United  States  Government  in  the  making  of  interna- 
tional agreements ;  and  whereas,  the  Congress  finds  that  its  powers  have  been 
substantially  eroded  by  the  use  of  so-called  executive  agreements,  and  the  Sen- 
ate is  hereby  prevented  from  performing  its  duties  under  section  2,  article  II, 
of  the  Constitution,  which  provides  that  the  President  "shall  have  power,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur",  and,  whereas,  the  Congress  is  often 
prevented  from  participating  in  the  conduct  of  foreign  relations  by  way  of 
prior  statute  on  concurrent  resolution,  therefore  be  it  enacted  as  follows : 

Section  1.  (a)  In  furtherance  of  the  provisions  of  the  United  States  Consti- 
tution regarding  the  sharing  of  powers  in  the  making  of  international  agree- 
ments, any  executive  agreement  made  on  or  after  the  date  of  enactment  of 
this  Act  shall  be  transmitted  to  the  Secretary  of  State,  who  shall  then  trans- 
mit such  agreement  (bearing  an  identification  number)  to  the  Congress.  How- 
ever, any  such  agreement  the  immediate  disclosure  of  which  would,  in  the 
opinion  of  the  President,  be  prejudicial  to  the  security  of  the  United  States 
shall  instead  be  transmitted  by  the  Secretary  to  the  Committee  on  Foreign  Re- 
lations of  the  Senate  and  the  Committee  on  Foreign  Affairs  of  the  House  of 
Representatives  under  an  apiiropriate  written  injunction  of  secrecy  to  be  re- 
moved only  upon  due  notice  frf)m  the  President.  Each  committee  shall  person- 
ally  notify  tlie  Meml>ers  of  its  House  that  the  Secretary  has  transmitted  such 
an  agreement  with  an  injunction  of  secrecy,  and  such  agreement  shall  there- 
after be  available  for  inspection  only  by  such  members. 

(b)  Except  as  otherwise  provided  under  stibsection  (d)  of  this  section,  any 
such  executive  agreement  shall  come  into  force  with  respect  to  the  I'nited 
States  at  the  end  of  tlie  first  period  of  sixty  calendar  days  of  continuous  ses- 
sion of  Congress  after  the  date  on  which  the  executive  agreement  is  transmit- 
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ted  to  Congress  or  such  committees,  as  the  case  may  be,  unless,  between  the 
date  of  transmittal  and  the  end  of  the  sixty-day  period,  both  Houses  pass  a 
concurrent  resolution  stating  in  substance  that  both  Houses  do  not  approve  the 
executive  agreement. 

(c)  For  the  purpose  of  subsection  (b)  of  this  section — 

(1)  continuity  of  session  is  broken  only  by  an  adjournment  of  Congress 
sine  die ;  and 

(2)  the  days  on  which  either  House  is  not  in  session  because  of  an  ad- 
journment of  more  than  three  days  to  a  day  certain  are  excluded  in  the 
computation  of  the  sixty-day  period. 

(d)  Under  provisions  contained  in  an  executive  agreement,  the  agreement 
may  come  into  force  at  a  time  later  than  the  date  on  which  the  agreement 
comes  into  force  under  subsections  (b)  and  (c)  of  this  section. 

Sec.  2.  For  purposes  of  this  Act,  the  term  "executive  agreement"  means  any 
bilateral  or  multilateral  international  agreement  or  commitment,  other  than  a 
treaty,  which  is  binding  upon  the  United  States,  and  which  is  made  by  the 
President  or  any  officer,  employee,  or  representative  of  the  executive  branch  of 
the  United  States  Government. 

Sec.  3.  (a)   This  section  is  enacted  by  Congress — 

(1)  as  an  exercise  of  the  rulemaking  power  of  the  Senate  and  the 
House  of  Representatives,  respectively,  and  as  such  it  is  deemed  a  part  of 
the  rules  of  each  House,  respectively,  but  applicable  only  with  respect  to 
the  procedure  to  be  followed  in  that  House  in  the  case  of  concurrent  reso- 
lutions described  by  subsection  (b)  of  this  section;  and  it  supersedes 
other  rules  only  to  the  extent  that  they  are  inconsistent  therewith ;  and 

(2)  with  full  recognition  of  the  constitutional  right  of  either  House  to 
change  the  rules  (so  far  as  relating  to  the  procedure  of  that  House)  at 
any  time,  in  the  same  manner  and  to  the  same  extent  as  in  the  case  of 
any  other  rule  of  that  House. 

(b)  For  the  purposes  of  this  section,  "concurrent  resolution"  means  only  a 
concurrent  resolution  of  either  House  of  Congress,  the  matter  after  the  resolv- 
ing clause  of  which  is  as  follows :  "That  the  Congress  does  not  approve  the  ex- 
ecutive agreement  numbered  transmitted  to  (Congress)    (the  Committee 

on  Foreign  Relations  of  the  Senate  and  the  Committee  on  Foreign  Affairs  of 

the  House  of  Representatives)    by  the  President  on  ,   19 — .",  the 

blank  spaces  therein  being  appropriately  filled,  and  the  appropriate  words 
within  one  of  the  parenthetical  phrases  being  used ;  but  does  not  include  a 
concurrent  resolution  which  specifies  more  than  one  executive  agreement. 

(c)  A  concurrent  resolution  with  respect  to  an  executive  agreement  shall  be 
referred  to  a  committee  (and  all  concurrent  resolutions  with  respect  to  the 
same  executive  agreement  shall  be  referred  to  the  same  committee)  by  the 
President  of  the  Senate  or  the  Speaker  of  the  House  of  Representatives  as  the 
case  may  be. 

(d)  (1)  If  the  committee  to  which  a  concurrent  resolution  with  respect  to 
an  executive  agreement  has  been  referred  has  not  reported  it  at  the  end  of 
twenty  calendar  days  after  its  introduction,  it  is  in  order  to  move  either  to 
discharge  the  committee  from  further  consideration  of  the  concurrent  resolu- 
tion or  to  discharge  the  committee  from  further  consideration  of  any  other 
concurrent  resolution  with  respect  to  the  executive  agreement  which  has  been 
referred  to  the  committee. 

(2)  A  motion  to  discharge  may  be  made  only  by  an  individual  favoring  the 
concurrent  resolution,  is  highly  privileged  (except  that  it  may  not  be  made 
after  the  committee  has  reported  a  concurrent  resolution  with  respect  to  the 
same  executive  agreement),  and  debate  thereon  shall  be  limited  to  not  more 
than  one  hour,  to  be  divided  equally  between  those  favoring  and  those  oppos- 
ing the  resolution.  An  amendment  to  the  motion  is  not  in  order,  and  it  is  not 
in  order  to  move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or 
disagrreed  to. 

(3)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the  motion  may 
not  be  renewed,  nor  may  another  motion  to  discharge  the  committee  be  made 
with  respect  to  any  other  concurrent  resolution  with  respect  to  the  same  exec- 
utive agreement. 

(e)  (1)  When  the  committee  has  reported,  or  has  been  discharged  from  fur- 
ther consideration  of,  a  concurrent  resolution  with  respect  to  an  executive 
agreement,  it  is  at  any  time  thereafter  in  order  (even  though  a  previous  mo- 
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tion  to  the  same  effect  has  been  disagreed  to)  to  move  to  proceed  to  the  con- 
sideration of  the  resolution.  The  motion  is  highly  privileged  and  is  not  debata- 
ble. An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 
move  to  reconsider  the  vote  by  which  the  motion  is  agi-eed  to  or  disagreed  to. 

(2)  Debate  on  the  concurrent  resolution  shall  be  limited  to  not  more  than 
two  hours,  which  shall  be  divided  equally  between  those  favoring  and  those 
opposing  the  resolution.  A  motion  further  to  limit  debate  is  not  debatable.  An 
amendment  to,  or  motion  to  recommit,  the  concurrent  resolution  is  not  in 
order,  and  it  is  not  in  order  to  move  to  reconsider  the  vote  by  which  the  con- 
current resolution  is  agreed  to  or  disagreed  to. 

(f)  (1)  Motions  to  postpone,  made  with  respect  to  the  discharge  from  com- 
mittee, or  the  consideration  of  a  concurrent  resolution  with  respect  to  an 
agreement,  and  motions  to  proceed  to  the  consideration  of  other  business,  shall 
be  decided  without  debate. 

(2)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  application  of 
the  rules  of  the  Senate  or  the  House  of  Representatives,  as  the  case  may  be, 
to  the  procedure  relating  to  a  concurrent  resolution  with  respect  to  an  execu- 
ive  agreement  shall  be  decided  without  debate. 

Senator  Ervix.  The  subcommittee  is  very  fortunate  in  having  some 
very  distinguished  witnesses  wlio  have  agreed  to  aid  the  committee  by 
their  appearance  and  by  expressing  their  views  on  this  very  important 
subject. 

The  first  of  our  witnesses  is  one  of  America's  most  distinguished 
lawyers,  a  former  member  of  the  Supreme  Court  of  the  United 
States  and  former  Ambassador  of  the  United  States  to  the  United 
Nations,  the  Honorable  Arthur  J.  Goldberg. 

We  certainly  do  appreciate,  far  more  than  I  can  say,  your  willing- 
ness to  be  here  and  give  us  the  benefit  of  j'our  study  and  observa- 
tions and  reflections  on  this  very  important  matter. 

STATEMENT  OF  HON.  ARTHUR  J.  aOLDBERG,  JUSTICE,  SUPREME 
COURT  or  THE  UNITED  STATES,  RETIRED,  AND  FORMER  AMBAS- 
SADOR TO  THE  UNITED  NATIONS 

Mr.  Goldberg.  Thank  you  very  much,  Mr.  Chairman,  and  mem- 
bers of  the  committee. 

I  am  privileged  to  appear  here  today  at  the  committee's  invitation 
to  give  my  views  on  what  the  chairman  has  just  properly 
characterized  as  a  most  important  question  of  our  Government's  pol- 

I  want  to  commend  this  committee  for  addressing  itself  to  this 
subject  which  bears  importantly  on  our  constitutional  commitment 
to  separation  of  powers. 

The  problem  of  executive  agreements  vis-a-vis  the  treaty  power  of 
the  Senate  has  properly  become  a  matter  of  increasing  concern.  And 
it  is  most  approprate  that  this  Subcommittee  on  the  Separation  of 
Powers  thorouglily  examine  the  questions  involved  in  this  vital  area 
of  our  foreign  affairs,  because  the  basic  issue  really  is  separation  of 
powers  and  our  constitutional  applicability. 

Before  addressing  myself  specifically  to  the  fundamental  question 
relating  to  the  treaty  power  of  the  Senate  and  the  asserted  coimter- 
vailing  claim  of  executive  authority  to  enter  into  binding  agree- 
ments with  foreign  countries  without  the  consent  of  Congress,  I 
would  like  to  make  a  general  observation  which  is  relevant,  however, 
to  the  particular  matter  which  this  committee  is  exploring. 
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It  is  an  understatement  to  observe  that  we  are  approacliing.  if  we 
have  not  ah-eady  reached,  a  constitutional  crisis  in  the  relations  be- 
tween the  Executive  and  Congress.  This  is  evident  from  recently  ap- 
proved bills  by  one  or  both  Houses,  to  which  the  chairman  has  re- 
ferred in  his  statement,  from  hearings  in  several  areas  involving 
Executive-congressional  relations  and  from  differing  positions  as- 
serted respectively  by  the  Executive  and  by  Congress. 

For  example,  the  Senate  very  recently,  by  an  overwhelming  vote, 
approved  a  bill  sponsored  by  Senators  Javits,  Stennis,  Eagleton,  and 
Spong  relating  to  the  war  powers  of  the  President. 

Just  the  other  day,  the  Committee  on  the  Judiciary  had  to  take  a 
stand  under  the  leadership  of  the  chairman  of  this  subcommittee  re- 
garding an  asserted  claim  by  the  President  of  executive  privilege  for 
one  of  his  White  House  aides.  In  my  view,  INIr.  Chairman,  your  po- 
sition was  entirely  correct  and  based  upon  a  proper  concept  of  the 
Constitution's  allocation  of  powers  between  the  Executive  and  Con- 
gress. 

It  is  true — if  I  may  interject — that  there  are  executive  privileges, 
but  these  are  the  President's,  and  these  privileges  are  designed  to 
protect  the  President  in  the  course  of  his  conduct  of  his  office.  They 
do  not  relate  to  the  denial  to  the  Congress  of  its  need  and  right  to 
know  from  members  of  the  White  House  staff  of  matters  of  public 
concern  that  do  not  infringe  upon  the  confidential  communications 
between  the  President  and  the  members  of  his  staff.  I  think  it  was 
all  to  the  good  that  Mr.  Flanigan  testified.  I  regret  that  there  were 
limitations  which  had  to  be  agreed  upon  in  order  to  obtain  that  very 
limited  appearance  before  the  Judiciary  Committee. 

I  recall,  ^Ir.  Chairman,  as  you  do,  some  of  Justice  Brandeis'  most 
pertinent  observations.  One  of  these  basic  to  our  democracy  is  that 
"sunlight  is  the  most  powerful  disinfectant."  Indeed,  it  is. 

At  the  instance  of  Senator  Case  and  others,  the  Senate  has 
ap[)roved  S.  506,  requiring  that  international  agreements  other  than 
ti-eaties  hereinafter  entered  into  by  the  United  States  be  submitted 
to  Congress  within  60  days  after  the  execution  thereof.  This  bill 
reflects  the  frustration  of  Congress  with  respect  to  the  subject  of 
executive  agreements. 

I  regret  that  the  Executive,  has  asserted  that  it  would  only 
comply  in  pait  with  this  bill.  In  my  view,  there  is  no  need  or  justi- 
fication for  administrations,  past  and  present,  to  oppose,  as  they 
have  done  and  are  doing,  these  efforts  by  Congress  to  perform  its 
X^roi^er  role  in  our  constitutional  scheme. 

The  President,  Congress  and,  imi)ortantly,  the  American  people 
need  to  be  constantly  reminded  that  we  are  a  government  of  separa- 
tion of  powers  and  that  an  essential  safeguard  of  our  democracy  is 
the  checks  and  balances  which  the  Founding  Fathers  provided  in  the 
Constitution. 

I  also  regret  that  the  executive  branch  of  the  Government  seems 
to  regard  congressional  efforts  in  this  area  to  be  an  attack  upon 
presidential  powers  and  prerogatives.  These  efforts  should  })e  wel- 
comed as  a  return  to  the  true  constitutional  faith  upon  which,  as 
Judge  Learned  Hand  once  reminded  us,  we  have  risked  our  all. 

It  is  in  light  of  these  general  obscr\ations  that  I  now  turn  to  the 
specific  question  of  executive  agreements. 
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A  good  way  to  start  is  the  fact  that  executive  agreements  are  not 
mentioned  in  the  Constitution.  This  is  in  sharp  contrast  with  the 
exi)ress  hmguage  of  the  Constitution  relating  to  treaties. 

The  treaty  language  in  the  Constitution,  article  II,  section  2, 
establishes  our  constitutional  structure  for  dealing  with  what  I 
would  term  to  be  substantive  agreements  between  our  country  and 
foreign  powers.  The  language  bears  repeating.  "He" — the  President — 
shall  have  poAver,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  two-thirds  of  the  Senators  present  concur." 

Mr.  Chairman,  one  does  not  have  to  be  a  jurist,  a  lawyer  or  a 
political  scientist  to  understand  the  plain  meaning  and  import  of 
these  words.  The  Constitution,  by  this  language,  requires  the  Presi- 
dent to  submit  substantive  agreements — whatever  the  nomenclature 
that  may  be  attached  to  these  agreements — affecting  our  relations 
with  other  countries  to  the  Senate  for  approval  by  the  requisite 
majority. 

The  treaty  provision  of  the  Constitution  j^arallels  the  constitu- 
tional provisions  relating  to  the  War  Power.  Article  I,  section  8,  of 
the  Constitution  provides  that  Congress  shall  have  power  to  declare 
war.  These  explicit  words  and  its  legislative  history  make  it  crystal 
clear  that  the  power  to  sanction  the  use  of  the  sword  is  in  Congress. 

And  the  Constitution  confirms  that  this  is  so  by  further  words  in 
article  I,  section  8,  that  Congress  shall  have  power — 

To  raise  and  support  Armies  ...  to  provide  and  maintain  a  Navy  ...  to 
malce  rules  for  the  Government  and  regulation  of  the  land  and  naval  forces  .  .  . 
[and]  to  make  all  laws  which  shall  he  necessary  and  proper  for  carrying  into 
execution  the  foregoing  powers  .  .  . 

Now,  it  is  true,  as  the  administration  asserts,  that  article  II,  sec- 
tion 2,  provides  that — 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States  *  *  *. 

Here,  again,  however,  the  meaning  and  intent  are  clear  and  con- 
firmed l^y  the  constitutional  debates.  Only  Congress  constitutionally 
can  make  war.  The  President,  after  a  proper  declaration  of  war  by 
Congress  is  entrusted  with  the  function  of  waging  a  war  declared  by 
Congress.  But  even  this  power  of  the  President  is  subject  to  the 
check  of  congressional  control  of  appropriations. 

Now.  Mr.  Chairman,  it  is  also  true  that  the  Constitution,  in  vest- 
ing the  Executive  Power  in  the  President,  empowers  him  to  conduct 
the  Nation's  foreign  policy.  I  emphasize  '"conduct."  But,  as  I  have 
already  pointed  out,  this  power  is  subject  to  the  very  important 
check  that  the  Senate  must,  under  article  III,  section  2,  advise  and 
consent  to  his  making  of  treaties,  and  Congress  as  a  whole  must  pass 
the  laws  to  raise  the  revenues  required  both  for  military  and  foreign 
affairs. 

Congress,  therefore,  has  the  power  of  the  purse,  not  onh^  with 
respect  to  the  sword  but  with  respect  to  the  conduct  of  diplomacy. 

Tlie  Administration  argues  that  tradition  sustains  the  Executive's 
power  to  enter  into  executive  agreements  dealing  with  substantive  as 
well  as  routine  or  administrative  matters. 

Now,  Mr.  Chairman,  it  is  true,  as  you  have  pointed  out,  that  exec- 
utive agreements  have  proliferated,  particularly  in  recent  times.  But 
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past  practice  cannot  justify  departure  from  plain  constitutional 
mandates.  At  most,  past  practice  demonstrates  that  Congress  has 
been  derelict  in  the  performance  of  its  constitutional  responsibilities 
while  the  Executive  has  been  over-assertive  in  extending  its  author- 
ity beyond  the  Constitution. 

xVnd  I  am  more  than  gratified,  as  the  American  people  should  be, 
that  under  the  leadership  of  the  chairman  and  this  committee  Con- 
gress is  now  seeking  to  repair  what  in  the  past  has  been  too  much 
acquiescence  in  Executive  actions  asserting  powers  beyond  the  Con- 
stitution. 

Now,  Mr,  Chairman,  you  have  adverted  to  one  of  the  arguments 
that  have  been  made  before  this  Committee  and  the  Foreign  Rela- 
tions Committee  about  the  exigencies  of  modern  times  and  the  neces- 
sity in  this  troubled  nuclear  age  for  the  Executive  taking  action  to 
protect  our  Nation.  This  is  the  concept  of  so-called  "inherent 
powers."  It  is  a  weak  reed  upon  which  to  rely. 

You,  j\Ir.  Chairman,  have  cited  some  cases  on  this  subject,  and  I 
would  like  to  mention  another  one,  the  great  case  of  Youngstown 
versus  /Smai/er,  the  steel  seizure  case  in  which  I,  personally,  partici- 
pated when  I  was  at  the  private  bar,  before  assuming  public  office. 

In  that  case.  Justice  Black  rejected,  for  the  Court,  the  concept  of 
inherent  powers  which  would  operate  to  extend  Presidential  author- 
ity beyond  the  Constitution.  Long  before  that  case,  the  Supreme 
Court,  in  Ex  parte  Milligmi^  a  post-Civil  War  case,  declared  that 
applicable : 

The  Constitution  of  the  United  States  is  a  law  for  rulers  and  people,  equally 
in  war  and  in  peace. 

Now,  if  in  the  time  of  actual  wartime  the  Constitution  cannot  be 
displaced,  it  cannot  be  displaced  during  a  period  of  cold  wars  and 
during  a  period  of  international  tension. 

When  I  was  on  the  Supreme  Courtj  I  said  that  the  Constitution 
was  not  a  suicide  pact.  It  is  not  a  suicide  pact,  but  any  concept  that 
Congress  would  be  delinquent  in  protecting  our  Nation's  conduct  of 
foreign  affairs  seems  to  be  one  which  does  not  do  justice  or  credit  to 
the  responsibility  and  the  character  of  the  men  and  women  whom 
the  people  have  elected  to  represent  them  in  Congress. 

Now,  this  is  not  to  say  that  the  President  does  not  possess  some 
implied  powers  as  Chief  Executive  to  enter  into  binding  agreements 
with  foreign  powers  on  his  sole  authority.  But  this  power  under  the 
Constitution  is  necessarily  confined  to  matters  of  a  routine  or  ad- 
ministrative nature  or  matters  expressly  authorized  by  a  treaty  ap- 
proved by  the  Senate  or  by  other  appropriate  legislation. 

In  matters  of  weight  and  substance,  such  as  stationing  of  troops 
in  a  foreign  country  or  entering  into  or  renewing  agreements  with 
foreign  powers  for  military  bases,  fidelity  to  the  Constitution 
requires  the  Executive  to  seek  the  advice  and  consent  of  the  Senate 
to  such  agreements.  However  such  agreements  may  be  termed,  they 
are  treaties  in  a  constitutional  sense. 

The  recently  concluded  so-called  executive  agreements  between  the 
United  States  and  Portugal  and  the  United  States  and  Bahrain 
involve  weighty  and  important  matters  embracing  deployment  of 
our  aimed  forces  and  substantial  foreign  assistance.  I  agree  with 
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Senator  Case  and  other  members  of  this  committee  that  adherence  to 
and  respect  for  the  Constitution  requires  that  these  agreements  be 
submitted  to  the  Senate  for  its  advice  and  consent. 

I  find  the  argument  of  the  administration,  that  the  Portugal  and 
Bahrain  agreements  represent  merely  a  continuance  of  old  agree- 
ments and  practices  rather  than  the  making  of  new  conmiitments,  to 
be  completely  disingenuous. 

The  plain  fact  of  the  matter  is  that  both  agreements  involve 
important  foreign  policy  decisions  in  a  changed  world.  Furthermore, 
both  agreements  contain  new  elements — political  and  financial — ^not 
part  of  the  old  arrangements. 

Both  agreements  warrant  considered  scrutiny  by  Congress  and 
submission  as  treaties  in  a  constitutional  sense. 

Now,  what  is  the  remedy  for  the  constitutional  violations  which, 
in  my  view,  have  been  occurring  and  have  been  intensifying  ? 

I  first  deal  with  the  one  proposed  by  Senator  Case,  namely,  the 
blocking  of  the  financial  assistance  to  Portugal  and  Bahrain  prom- 
ised in  the  recent  so-called  executive  agreements,  with  such  payments 
to  remain  suspended  until  the  Executive  submits  to  the  Senate  as 
treaties  these  agreements.  This  may  seem  to  some  extreme.  I  do  not 
agree  that  this  is  so.  Wliat  other  recourse  does  the  Senate  have  to 
put  an  end  to  continuing  disregard  of  the  Constitution  by  the  Exec- 
utive in  this  important  area?  Congress  has  tried  other  and  less  dras- 
tic means  without  success.  Congress  has  the  power  of  the  purse,  and 
what  better  way  to  employ  it  than  in  the  interests  of  constitutional 
government  ? 

Can  anyone  who  is  a  lawyer  worthy  of  the  name  or,  indeed,  any 
infonned  layman,  deny  that  in  the  Portugal  and  Bahrain  agreements 
we  have  made  a  national  commitment  of  import.  It  is  not  the  sense 
of  the  National  Commitment  Resolution  approved  by  Congress  that 
Congress  shall  perform  its  necessary  constitutional  duty  before  our 
Nation  is  committed  to  others,  in  important  matters. 

Mr.  Chairman,  your  bill,  S.  3475,  which  you  introduced  on  April 
11,  1972,  is  a  moderate  bill,  but  comprehensive.  It  is  comprehensive 
in  that  it  encompasses  not  only  the  particular  treaties  that  are 
involved  with  respect  to  Portugal  and  Bahrain  but  the  whole  ques- 
tion of  executive  agreements.  Your  bill  is  well  fashioned.  It  takes 
into  consideration  the  arguments  that  the  administration  has  been 
making  about  submitting  executive  agreements  to  Congress. 

Since  people  are  entitled  to  be  informed,  too,  though  some  have 
elements  of  secrecy  and  classification,  here,  too,  I  do  not  find  a  good 
reason  why  it  should  be  a  thing  that  the  Congress  of  the  United 
States  is  not  equally  concerned  with  protecting  the  essential  and 
very  limited  secrecy  aspects  of  any  agreement. 

Beyond  that,  you  have  followed  in  drafting  your  bill  a  technique 
adopted  in  other  congressional  legislation,  like  the  reorganization 
acts,  by  providing  that  an  executive  agreement  made  by  the  Presi- 
dent shall  be  effective  unless  Congress  expressly  disapproves  within 
a  60-day  period.  I  would  hope  your  bill  would  be  adopted,  and  I 
would  hope  the  administration  would  support  it  instead  of  opposing 
it.  I  do  not  find  in  your  proposal  any  desire  or  inclination  to  inter- 
fere with  the  constitutional  prerogatives  of  the  President.  He  has  a 
right  to  negotiate  for  our  Government  a  proposed  treaty.  Obviously, 
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such  negotiation  must  be  vested  in  tlie  Executive.  We  learned  that 
lesson  from  tlie  Continental  Congress  which  tried,  itself,  with  lim- 
ited success  to  conduct  international  negotiations.  It  is  to  be  remem- 
bered, however,  that  we  did  not  really  have  an  Executive  at  that 
time. 

Your  bill  does  not  propose  to  assume  the  prerogatives  that  are 
vested  in  article  II  in  the  President.  It  merely  proposes  to  reassert 
the  constitutional  scheme  of  having  substantive  agreements  of  our 
foreign  policy  referred  to  Congress  for  its  advice  and  consent  as  the 
Constitution  requires. 

I  think  much  more  is  involved  than  what  appears  on  the  surface. 
What  is  really  involved  is  the  preservation  of  our  democratic 
system.  This  really  depends  upon  the  restoration  to  Congress  of 
powers  which,  with  all  respect,  it  has  abandoned  too  long  with 
untold  disastrous  consequences  to  our  Nation.  I  connnend  your  bill, 
and  endorse  it  without  any  reservations. 
Finally,  ]Mr.  Chairman,  let  me  say  this : 

I  believe  the  war  powers  bill  recently  approved  by  the  Senate  is  a 
reaffirmation  of  congressional  responsibility  under  the  Constitution, 
lieally,  it  should  not  have  been  necessary  if  we  had  been  faithful  to 
the  constitutional  provision  which  says  "Congress  shall  declare  war." 
And,  there,  too,  the  asserted  instances  of  past  practices  are  rather 
flimsy.  It  is  one  thing  to  chase  a  pirate  and  another  thing  to  commit 
hundreds  of  thousands  of  American  soldiers  to  combat. 

But  be  that  as  it  may,  whatever  the  past  practices  may  have  been,, 
unconstitutional  past  practices  cannot  render  constitutional,  uncon- 
stitutional actions. 

We  come  to  the  case  of  executive  privilege,  and,  here,  too,  it  seems 
to  me  the  Executive  is  stretching  the  Constitution  beyond  permissi- 
ble limits. 

And,  finally,  we  must  simply  put  an  end  to  a  situation  where,  as 
you  have  pointed  out,  thousands  of  agreements  are  made,  many  of 
large  moment,  representing  commitments  of  our  country,  and  Con- 
gress, representing  the  people,  has  not  participated  in  approving 
such  commitments,  as  is  required  by  the  (Constitution. 

I  regret  that  this  has  reached  the  stage  of  a  constitutional  crisis. 
There  is  a  tendency  on  the  part  of  the  Executive  and  sometimes  of 
Congress  and  the  American  people  when  you  have  a  constitutional 
crisis  to  say :  So  what  ?  The  courts  w^ill  resolve  it.  This  overlooks  an 
important  factor.  There  are  some  things  the  courts  ought  not  to  be 
called  upon  to  resohe.  There  are  matters  which  should  be  resolved 
by  Congress  and  the  Executive  without  reference  to  courts.  I  fear 
that  we  are  imposing  too  much  of  a  burden  on  the  courts  to  deter- 
mine issues  such  as  those  involving  the  war  power  or  even  the  inlier- 
ent  powers  of  the  Executive.  The  courts  are  not  the  only  ones  sworn 
to  defend  the  Constitution.  The  President  is.  Every  member  of  the 
executive  branch  and  every  member  of  the  Congress  is.  The  Consti- 
tution is  their  charge  equally  as  it  is  the  charge  of  the  judicial 
branch  of  the  Government. 
Thank  you  very  much. 

Senator  Ervix.  I  want  to  thank  you  for  a  most  lucid  statement, 
and  I  am  glad  you  referred  to  the  case  of  Ex  parte  Mllligan.  It  has. 
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always  seemed  to  me  that  if  any  one  opinion  of  tlie  Supreme  Court 
could  be  picked  out  as  the  most  courageous,  the  most  intelligent 
opinion  ever  handed  down,  it  was  the  Ex  parte  MiUigan.  _ 

]SIr.  Goldbp:eg.  I  agree  with  that,  IMr.  Chairman.  It  is  the  classic 
statement  of  our  constitutional  commitment  and  faith. 

Senator  Ervin.  I  think  it  is  a  good  point  to  start  on  any  constitu- 
tiorial  question,  because  of  the  part  you  have  cited  in  your  statement, 
that  the  Constitution  is  a  law  for  the  rulers  and  people  alike,  equal 
in  war  and  in  peace.  I  also  like  another  expression  Judge  Davis 
used,  that  no  doctrine  more  pernicious  was  ever  invented  by  the  wit 
of  man  than  the  notion  that  any  of  the  provisions  of  the  Constitu- 
tion can  be  suspended  under  any  circumstances. 

Now,  do  you  not  believe  it  is  fair  to  say  that  one  of  the  reasons 
why  the  Constitution  was  written  was  to  prevent  any  department  of 
Government  from  claiming  that  it  had  any  inherent  powers  that 
were  not  either  expressly  or  impliedly  set  forth  in  the  Constitution? 

INIr.  Goldberg.  Tliat  is  correct,  Mr.  Chairman. 

That  is  what  our  Constitution  is,  a  Constitution  wdiich  delegates 
powers  and  limits  them. 

Senator  Ervix.  And  that  was  the  main  reason  which  prompted 
the  Constitutional  convention  to  w^rite  it,  and  the  people  to  ratify 
the  Constitution,  it  seems  to  me. 

jNIr.  Goldberg.  That  is  correct.  Indeed  the  people  had  to  be 
assured  by  the  enactment  of  the  Bill  of  Riglits  that  restraints  upon 
Go\ernment  were  expressly  articulated.  The  Constitution  would 
never  have  been  ratified  if  approval  of  the  Bill  of  Rights  had  not 
been  assured. 

Senator  Ervin.  Now.  as  I  construe  your  statement  and  your 
remarks  you,  I  think,  simplify  this  matter  very  much.  You  point  out 
the  fact  that  we  have  treaties  mentioned  in  the  Constitution,  and  the 
method  by  which  they  are  to  be  made  is  set  forth,  and  that  executive 
agreements  are  not  mentioned  at  all  anywhere  in  that  great  instru- 
ment. It  is  our  position,  as  you  stated  very  well,  that  the  President 
is  the  communicator  between  our  country  and  foreign  nations  in  for- 
eign affairs.  It  is  your  opinion,  which  you  express  so  clearly,  that  it 
lies  within  the  domain  of  the  President,  as  the  executive  officer,  to 
actually  negotiate  a  proposed  treaty.  Then  after  it  has  been  negoti- 
ated by  the  President,  it  is  entirely  within  the  power  of  the  Senate 
to  either  accept  or  to  reject  it,  depending  on  whether  two-thirds 
present  so  vote. 

Isiv.  Goldberg.  That  is  correct,  ]\Ir.  Chairman.  And  people  over- 
look— and  the  administration,  I  think,  overlooks— an  important  fact, 
that  even  in  the  conduct  of  the  foreign  policy,  as  the  communicating 
Or  negotiating  role,  there  is  a  check,  even  at  the  first  instance,  con- 
ceived by  the  Founding  Fathers :  The  President  may  appoint  ambas- 
sadors l)ut  only  with  the  advice  and  consent  of  the  Senate.  If  we 
will  look  back  to  communications  and  negotiations  in  those  days 
when  we  did  not  have  airplanes  and  the  ability  to  get  around, 
ambassadors  did  i\\Q,  negotiating;  John  Jay  with  Great  Britain  and 
Benjamin  Franklin  with  France.  Therefore,  the  President,  in 
appointing  ambassadors  who  had  great  powers  had  to  submit  their 
names  to  the  Senate  for  confirmation.  That,  in  itself,  illustrates  the 
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limitations  on  even  the  communications  role  of  the  Executive.  In 
other  words,  the  Senate  was  to  participate  in  the  selection  of  the 
men  who  Avere  to  carry  on  neo^otiations. 

Senator  Era^n.  Now,  I  infer  your  position— I  do  not  need  to 
infer,  because  you  stated  it  so  clearly — that  the  Constitution  clearly 
contemplates  that  nil  ajjreements  of  substance  between  this  Nation 
and  any  other  nation  shall  be  reduced  to  the  form  of  a  treaty,  nego- 
tiated for  the  President  and  then  submitted  to  the  Senate  for  ratifi- 
cation or  rejection? 

Mr.  Goldberg.  That  is  correct,  Mr.  Chairman. 

If  we  nefifotiated  an  agreement  relating  to  migratory  birds  as  a 
treaty  requiring  ratification  by  the  Senate,  then  it  seems  to  me  that 
any  treaty  or  agreement  relating  to  deployment  of  forces  which  may 
lead  into  involvements  of  a  military  character  certainly  requires  that 
procedure. 

Senator  Ervin.  And  is  it  not  extremely  important  that  this  pro- 
cedure be  followed  in  respect  to  agreements  of  substance  betweeii 
the  United  States  and  foreign  countries  because  of  the  provision  of 
our  Constitution  that  treaties  shall  be  a  part  of  the  supreme  law  of 
the  land? 

Mr.  Goldberg.  Yes,  the  supremacy  clause  of  the  Constitution 
exalts  them  to  a  status  equivalent  to  an  act  of  Congress. 

Senator  Erwjj.  Now,  as  I  construe  your  views,  what  we  call  exec- 
utive agreements  can  be  properly  used  by  the  President  in  at  least 
two  situations:  (1)  To  implement  a  treaty  which  has  been  ratified 
by  the  Senate,  and  (2)  to  carry  out  any  acts  of  Congress  which  have 
been  passed  by  both  Houses  which  deal  with  aspects  of  foreign 
policy? 

Mr.  Goldberg.  That  is  correct.  That  would  be  a  proper  way  to 
enter  into  an  executive  agreement,  because  the  Senate  has  approved 
the  treaty,  and,  obviously,  when  a  treaty  is  made  it  must  be  imple- 
mented, and  the  President  is  the  one  to  implement  a  treaty. 

Even  there,  I  put  one  qualification:  The  Senate — very  wisely  in 
almost  all  of  our  treaties  has  said  that  commitment  of  forces  shall 
be  subject  to  our  constitutional  processes,  which  means  that  the 
President  will  then  liave  to  report  to  Congiess  before  waging  war. 
His  implementation  power  under  that  language  does  not  mean  that 
he  unilaterally  can  declare  v/ar. 

Senator  Ervix.  I  recall  that  it  w^as  expressly  stated  in  the 
SPjATO  Treaty  that  we  assume  no  obligation  under  tliat  treaty  un- 
less it  was  assumed  by  compliance  with  our  constitutional  process. 

Mr.  Goldberg.  I  have  examined  almost  everv  treaty  we  have  made 
of  this  character,  because  of  my  interest  in  the  subject,  and  my  re- 
sponsi])ility  when  I  negotiated  treaties  as  Ambassador,  and  I  found 
it  is  almost  uniform  in  the  congressional  approval  of  treaties  to  in- 
sert such  a  clause,  and  appropriately  so  because  of  the  declaration  of 
war  principle  which  requires  Congress  to  act  in  their  vital  area. 

Senator  Er"\t[n.  Is  there  any  doubt  in  our  mind  that  the  principle 
that  the  President  exceeds  his  constitutional  powers  when  he  under- 
takes to  make  agreements  of  substance  with  foreign  nations  by  the 
executive  agreement  process  rather  than  by  a  treaty  ? 

Mr.  Goldberg.  There  is  no  doubt  in  my  mind  that  that  would  be  a 
unconstitutional  action. 
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Senator  Ervix.  There  is  no  doubt  of  the  fact  that  Congress  needs 
to  know  what  is  in  executive  agreements  in  order  that  Congress  may 
function  properly  where  it  is  called  on,  for  example,  to  finance  com- 
mitments made  by  the  President,  or  which  the  President  undertakes 
to  make  in  this  form,  and  it  is  also  imperative,  is  it  not,  that  the 
Congress,  which  has  a  share  of  power  in  this  field,  not  only  know 
what  is  being  done  by  the  executive  agreement  but  has  the  right  to 
participate  in,  at  least  approving  or  rejecting,  an  executive  agree- 
ment ? 

Mr.  Goldberg.  I  agree  with  you,  Mr.  Chairman.  The  people  cer- 
tainly have  a  right  to  know  and  Congress  needs  to  know  to  do  its 
necessary  work  in  connection  with  the  discharging  of  its  constitu- 
tional responsibilities. 

Senator  Ervin.  Now,  do  you  agree  with  me  that  it  is  entirely  rea- 
sonable to  anticipate  that  a  bill,  sucJi  as  the  one  I  liave  proposed, 
would  not  put  any  undue  burden  on  the  executive  as  long  as  the  ex- 
ecutive can  confine  itself  to  the  field  of  merely  implementing  exist- 
ing treaties  by  executive  agreement  or  by  implementing  action  of 
Congress  by  executive  agreement  ? 

Mr.  Goldberg.  I  can  see  no  practical  difficulty  at  all. 

I  think  the  difficulties  are  conjured  up  largely  out  of  a  sense  of,  I 
suppose  it  must  be,  lack  of  faith  in  Congress.  And  I  think  that  lack 
of  faith  is  unjustified  by  the  history  of  congressional  performance 
and  congressional  responsibility. 

Senator  Ervix.  I  like  your  quotation  from  Justice  Brandeis  about 
the  effect  of  sunlight  as  a  disinfectant. 

Mr.  Goldberg.  The  most  powerful  of  all,  because  it  enables  the 
press  to  know  and  the  people  to  know ;  and  it  brings  to  bear  the  ac- 
cumulated wisdom  of  a  collegiate  body  upon  our  most  important 
commitments. 

One  of  the  problems  I  see  and  a  problem  not  peculiar  to  the  pres- 
ent administration — is  that  we  are  becoming  far  too  much  a  one-man 
Government.  That  is  not  our  constitutional  scheme. 

Senator  Ervix.  You  notice  that  in  my  statement  I  quoted  Justice 
Brandeis  that  the  Constitution  was  not  written  to  make  an  efficient 
Government. 

Mr.  Goldberg.  No;  and  it  was  not  written  to  make  it  convenient 
for  any  branch  of  the  Government;  it  was  designed  to  protect  the 
people. 

Senator  ER\^x.  Now,  do  you  not  believe  that  Congress,  in  the  en- 
actment of  a  bill  of  the  nature  of  this  bill,  would  tend  to  preserve 
the  separation  of  powers  by  reminding  the  President  that  he  should 
stay  within  the  constitutional  sphere  allotted  to  him  ? 

Mr.  Goldberg.  I  do,  Mr.  Cliairman. 

Senator  Ervtx.  I  think  Professor  Arthur  Miller  has  some  ques- 
tions he  would  like  to  ask. 

Professor  Miller.  Thank  you,  Senator. 

Just  a  couple  of  questions,  Mr.  Goldberg. 

I  would  like  to  ha^e  it  settled  in  the  committee's  mind,  if  we  might, 
as  to  your  views,  as  a  lawyer  and  as  a  former  Justice  of  the  Su- 
preme Court,  as  to  the  power  of  Congress  to  enact  such  a  statute. 

Is  there  any  doubt  in  your  mind  about  the  constitutional  power  of 
the  Congress  to  enact  a  statute  such  as  this  one  ? 
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iNfr.  Goldberg.  Not  at  all,  under  the  necessary  and  proper  clause 
of  the  Constitution.  Congress  has  the  clear  right  to  press  the  statute. 

Professor  ^Miller.  So,  the  only  questions,  then,  so  far  as  you  are 
concerned,  would  be  whether  or  not  it  interferes  with  the  Executive — 
which  would  be  a  policy  question — or  whether  in  fact  the  power 
exists  and  to  what  extent  it  does  ?  That  is  entirely  clear  ? 

Mr.  Goldberg.  The  power  exists.  Whether  the  power  should  be  ex- 
ercised, as  you  say.  Professor,  is  a  question  of  policy. 

Professor  ]Miller.  Let  me  ask  you  a  couple  of  specific  questions, 
sir.  The  Azores  agreement  with  Portugal,  as  I  iniderstand,  is  de- 
fended by  the  administration  as  merely  an  additional  agreement 
under  a  former  executive  agreement  Avhich  is  ultimately  based  on  a 
NATO  agreement.  Would  this  fall  within  your  concept  of  a  routine 
administrative  agreement  or  a  substantial  agreement  ? 

JNIr.  Goldberg.  This  is  a  very  substantial  agreement,  and  has  al- 
ways been  regarded  so,  even  by  the  Executive.  In  the  Azores  agree- 
ment, we  are  making  an  agreement  to  have  essentially  a  military 
base  in  a  foreign  country  for  the  use  of  our  armed  forces.  Now,  in 
addition  to  that,  the  present  agreement  goes  beyond  the  prior  agree- 
ments that  had  been  negotiated.  It  involves  a  very  substantial  for- 
eign aid  commitment  of  several  hundred  millions  of  dollars.  It  seems 
very  ironical  to  me  that  on  the  one  hand  it  is  defined  as  an  executive 
agreement  which  does  not  require  the  consent  of  Congress  while  on 
the  other  hand  it  cannot  be  executed  at  all  unless  the  Congress  au- 
thorizes and  appropriates  the  money.  This  indicates  to  me  how 
clearly  it  involves  the  treatymaking  provisions. 

Professor  IMtller.  But  it  occurs  to  me,  INIr.  Goldberg,  that  the  ap- 
propriation power  is  a  very  slim  power  indeed  once  a  commitment  is 
undertaken.  It  is  more  ostensible  than  real,  and  to  say  the  Congress 
has  this  check  is  merely  to  note  a  facade 

JNIr.  Goldberg.  Professor  IMiller,  that  is  why  it  is  good  to  have  a 
bill  dealing  with  the  subject.  I  agree  with  you  that  once  the  Presi- 
dent has  committed  the  country,  Congress  is  faced  with  a  fait  ac- 
compli, and  it  is  very  difficult  at  that  point  not  to  support  the  Presi- 
dent. It  is  much  better  for  the  other  party  to  know  that  when  the 
President  negotiates,  the  agreement  is  subject  to  approval  by  Con- 
gress. 

Professor  INIiller.  All  right.  Just  two  other  brief  questions,  sir.  As 
I  understand  your  statement,  you  see  no  undue  interference  with  ex- 
ecutive prerogatives  or  executive  methods  of  conducting  foreign  re- 
lations. 

j\Ir.  Goldberg.  Not  at  all. 

Professor  jNItller.  And  the  one  question  is  this:  The  definition  of 
executive  agreement  in  the  bill  that  the  Senator  introduced,  S.  3475, 
includes  the  term  "any  bilateral  or  multilateral  international  agree- 
ment or  commitment  other  than  a  treaty  binding  on  the  United 
States." 

Now,  we  have  heard  a  lot  in  recent  years  about  commitments  and 
the  need  for  fulfilling  them,  particularly  in  Southeast  Asia.  Would 
this  type  of  statute  cover  that  type  of  commitment  which  abounds, 
in  your  judgment? 

Mr.  Goldberg.  I  think  the  language  you  have  added  would  indi- 
cate that  anv  commitment  of  the  United  States,  such  as  has  been  re- 
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ferred  to,  in  Southeast  Asia,  onglit  to  be  submitted  to  Congress  for  a 
treaty  form  so  that  tlie  American  people  will  know  what  it  is  that 
we  are  committed  to. 

The  fact  of  the  matter  is,  Professor,  that  the  so-called  commit- 
ments made  by  the  Executive  in  times  of  stress  do  not  stand  up  any- 
how unless  they  have  been  constitutionally  approved. 

I  recall  when  I  was  at  the  U.N",  and  we  had  the  Middle  East  cri- 
sis, there  was  loose  talk  about  commitments.  The  fact  of  the  matter 
is  that  nothing  happened  with  respect  to  these  commitments.  It 
would  have  been  much  better  for  everybody  concerned  if  the  so- 
called  commitments  had  been  put  in  a  treaty  form,  submitted  to  and 
approved  by  Congress,  and  then  we  would  have  had  a  commitment 
that  we  woidd  have  honored  as  a  nation  that  keeps  its  treaty  obliga- 
tions. 

Professor  ]Miller.  One  more  brief  question,  Senator. 

^Yhen  you  talk  about  executive  agreements,  of  course,  most  of 
those  in  your  judgment — or  at  least  in  your  experience,  sir — are  ne- 
gotiated not  by  the  President  or  the  Secretary  of  State  but  by  rela- 
tively minor  executive  officials. 

Could  you  give  us  any  estimate  as  to  how  many  of  these  the  Sec- 
retary of  State  or  the  President  actually  get  ? 

Mr.  Goldberg.  Very  few  by  the  President  himself.  I  would 
suppose  that  the  President  and"  the  Secretary  of  State  get  involved 
in  what  we  might  term  the  major  ones  like  the  Portugal-Bahrain 
agreement  which,  in  itself,  indicates  that  they  ought  to  be  called 
treaties.  The  others  are  handled  by  subordinate  officials  of  the  State, 
Treasury,  Commerce,  or  other  departments  of  the  government.  And 
all  tlie  more  reason,  therefore,  that  they  be  submitted  to  Congress. 

Professor  ISIiller.  And  there  is  no  place  in  the  executive  depart- 
ment where  these  are  screened  and  looked  through  as  a  central  clear- 
ing office,  to  your  knowledge  ? 

Mr.  Goldberg.  I  cannot  answer  that  as  of  now,  but,  in  my  own  ex- 
perience, when  I  was  the  Secretary  of  Labor  for  example,  there  was 
no  central  clearing  office  for  executive  agreements. 

Professor  jMiller.  Thank  you,  sir.  Xo  further  questions. 

]Mr.  Edmisten.  ]Mr.  Goldberg,  I  just  talked  to  a  gentleman  in  the 
Defense  Department  the  other  day,  and  he,  in  very  glorious  lan- 
guage, assured  me  that  if  this  bill  were  to  pass  it  would  take  trans- 
fer trucks  to  carry  the  executive  agreements  over  here.  Is  that  just  a 
smokescreen  ? 

]Mr.  Goldberg.  If  it  takes  transfer  trucks  to  carry  all  of  the  agree- 
ments that  have  been  made  involving  commitments  and  deployment 
of  forces,  and  so  on,  then,  the  time  is  long  overdue  for  them  to  be 
carried  over  here,  whether  it  is  one  truckload  or  two  or  three.  But  I 
think  that  is  an  exaggeration.  We  are  not  talking  about  routine  or- 
ders; we  are  talking  about  something  substantial.  And  I  cannot  be- 
lieve that  there  are  truckloacls  of  substantive  agreements.  If  there 
are,  we  are  in  much  worse  shape  than  I  thought,  in  terms  of  honor- 
ing the  Constitution. 

^Ir.  Edmistex.  I  would  like  to  point  out  that  in  the  State  Depart- 
ment's publication,  ''Treaties  in  Force,"  under  the  caption  of  Bah- 
rain, there  is  one  international  agreement,  the  one  that  is  under 
controversy.  So,  I  do  not  think  the  truckload  comes  into  play  there. 
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Also,  !Mr.  Goldberg,  in  the  foreword  to  this  document,  it  lists  the 
three  situations  under  which  the  executive  branch  of  the  government 
has  power  to  make  executive  agreements:  (a)  pursuant  to  and  in  ac- 
cordance with  existing  legislation  or  treaties;  (b)  subject  to  congres- 
sional approval  or  implementation;  and  (c)  under  and  in  accordance 
with  the  President's  constitutional  power. 

Now,  could  not  part  (c)  be  just  a  catchall? 

Mr,  Goldberg.  That  is  right.  Once  you  say  (c),  then,  you  have  no 
constitutional  guideline  as  to  what  an  executive  agreement  is. 

Professor  Miller.  May  I  interject? 

Mr.  Edmisten.  Yes. 

Professor  JNIiller.  I  take  it  you  are  suggesting  by  citing  the  Steel 
Seizure  case  that  the  President's  inherent  powers  are  almost  nonex- 
istent ? 

Mr.  Goldberg.  Yes.  He  has  implied  powers  derived  from  language 
of  the  Constitution,  but  the  concept  of  inherent  powers  for  the  Pres- 
ident or  for  the  Congress  or  for  the  judiciary  is  entirely  at  variance 
with  our  constitutional  scheme.  We  are  a  country  with  a  written 
Constitution.  As  I  said.  Learned  Hand  said  that  we  staked  our  all 
on  it,  and  that  document  is  a  document  which  defines  and  limits 
powers. 

IVIr.  Edmtsten.  Thank  you,  INIr.  Chairman. 

Justice  Goldberg,  just  one  question. 

"Wlien  Professor  ]\liller  read  the  pertinent  section  in  this  bill,  S. 
3475,  he  referred  to  the  definition  which  includes  any  bilateral  or 
multilateral  agreements  which  implies  that  it  is  not  just  a  substan- 
tial agreement;  it  is  any  routine  agreement.  So,  in  essence,  you  can 
have  a  truckload  of  routine  agreements  coming  over  from  the  De- 
fense Department. 

In  your  role  as  Ambassador  to  the  U.N.,  in  which  you  probably 
had  to  consummate  routine  agreements  as  well  as  substantive  agree- 
ments in  a  very  practical  sense,  would  you  find  this  bill  a  restraint  on 
your  efforts  in  the  Unied  Nations  ? 

Mr.  Goldberg.  Not  at  all,  because,  as  I  said.  Senator  Ervin's  bill  is 
a  very  moderate  bill.  All  it  requires  is  that  it  be  sent  over,  routine  or 
substantive,  and  then  unless  it  is  disapproved  it  remains  in  effect. 
So,  whether  it  applies  to  substantive  or  administrative  matters,  the 
bill  would  place  them  in  the  i-)ublic  domain  where  they  ought  to  be 
with  appropriate  safeguards  of  secrecy  and  security  provisions. 

Senator  Ervin.  Your  position  is  that  a  substantial  agreement  has 
no  place  in  an  executive  agreement  ? 

Mr.  Goldberg.  No,  such  an  agreement  is  a  treaty;  really,  in  a  con- 
stitutional sense. 

There  are  two  aspects  to  this  problem.  If  an  agreement  is  a  treaty, 
there  is  no  constitutional  right  to  place  it  in  effect  without  the  ad- 
vice and  consent  of  the  Senate.  On  what  might  be  properly  called 
executive  agi-eements,  I  think  Congress  ought  to  be  advised  and  its 
approval  sought. 

Senator  Ervix.  Well,  tlie  committee  is  certainly  indebted  to  you 
for  a  most  eloquent  and  lucid  statement. 

Mr.  Goldberg.  Thank  you,  Mr.  Chairman. 
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United  Nations  with  the  ranli  of  Ambassador,  and  Secretary  of  Labor. 

Justice  Goldberg  was  born  in  Chicago,  Illinois,  on  August  8,  1908,  the  son  of 
Joseph  and  Rebecca  Goldberg. 
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hofiP,  Washington,  D.C.,  1952-19(51,  as  the  senior  partner  of  that  firm. 

Mr.  Goldberg  was  General  Counsel  of  the  Congress  of  Industrial  Organiza- 
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Senator  Ervin.  And  the  next  witness  is  a  distine:uis}ied  lawyer 
and  also  a  distinguished  public  servant,  the  Honoral)le  Clark  Clif- 
ford. 

I  wish  to  welcome  you  to  the  committee  and  express  our  deep  ap- 
preciation for  your  willingness  to  come  and  give  us  the  benefit  of 
your  study,  observations  and  views  on  this  very  important  question. 

STATEMENT  OF  HON.  CLARK  M.  CLIFFOED, 
FORMER  SECRETARY  OF  DEFENSE 

Mr.  Clifford.  Thank  you,  Mr.  Chairman.  I  would  like  to  com- 
mend your  staff  for  the  scheduling  of  witnesses,  because  I  think  that 
between  the  testimony  of  my  old  and  good  friend,  Justice  Goldberg, 
and  mine,  you  will  find  substantial  differences,  which  would,  I  think, 
be  of  interest  to  this  committee. 

Also,  I  do  not  find  the  matter  as  simple  as  Justice  Goldberg  does. 
I  find  it  considerably  more  complex  than  he. 

Also  it  seems  to  me  that  we  must  consider  whether  or  not  this  leg- 
islation might  possibly  go  too  far,  and,  as  I  understand  it,  that  is 
one  of  the  reasons  that  you,  as  chairman,  are  having  these  hearings. 

I  have  a  prepared  statement  which  is  not  lengthy.  It  has  footnotes 
in  it,  and  in  order  to  move  more  expeditiously  I  will  not  read  the 
footnotes.  Tliose  cnn  be  studied  at  some  later  time  by  persons  who 
find  the  statement  interesting  enough  to  do  so. 


22 

Senator  Ervix.  Well,  your  entire  statement  will  be  printed  in  the 
record,  including  those  footnotes. 

(The  prepared  statement  submitted  by  Mr.  Clifford  reads  in  full 
as  follows:) 

Statement  of  Clark  M.  Clifford  on  the  Subject  of  Executive  Agreements 

Versus  the  TREATYitAKixG  Power 


Thank  you,  Mr.  Chairman,  for  your  invitation  to  appear  liere  today  to  dis- 
cuss the  scope  of  the  treaty-making  and  executive  agreement  authorities.  I  ap- 
preciate tliis  opportunity  to  give  you  my  views  on  this  question,  which,  I  be- 
lieve, is  so  important  in  our  system  of  the  separation  of  powers. 

This  is  a  subject  that  has  concerned  the  Congress,  from  time  to  time, 
tlirougli  the  years.  I  can  recall  at  least  two  major  inquiries  and  it  is  interest- 
ing to  recall  the  positions  taken  on  the  issues  in  those  cases. 

The  first  instance  was  at  the  close  of  World  War  II.  when  United  States 
membership  in  the  United  Nations  was  under  consideration.  Because  of  Presi- 
dent Wilson's  inability  to  secure  two-thirds  of  the  Senate  in  favor  of  a  treaty 
calling  for  our  membership  in  the  League  of  Nations,  many  feared  a  similar 
setback  on  the  U.N.  Some  suggested  that  our  participation  in  the  United  Na- 
tions be  based  on  an  executive  agreement  implemented  through  ordinary  legis- 
lation ;  in  this  manner,  the  requirement  of  a  two-thirds  vote  in  the  Senate 
could  be  avoided.  The  question  debated  at  that  time  was  whether  such  an  ex- 
ecutive agreement  would  be  legally  e(iuivalent  to  a  treaty.  As  we  all  know,  the 
issue  was  not  put  to  the  test,  since  the  United  States  used  the  treaty  process 
to  adhere  to  the  U.N.  Charter  and  the  other  international  agreements  of  the 
period.  In  each  case,  however,  implementing  legislation  was  also  secured. 

The  next  major  examination  of  the  President's  power  to  make  treaties  and 
executive  agreements  came  in  1953,  when  the  so-called  Bricker  Amendment 
was  first  introduced.  Spurred  largely  by  the  controversy  over  the  Yalta  and 
Potsdam  Agreements,  Senator  Bricker  and  his  supporters  sought  to  curb  the 
treaty-making  power  by  a  constitutional  amendment  reqiiiring  implementing 
legislation  for  every  treaty  and  executive  agreement.  Desi)ite  strong  opposition 
from  President  Eisenhower  and  Secretary  Dulles,  the  Bricker  Amendment 
failed  by  only  one  vote  to  secure  the  needed  two-thirds  majority. 

Our  inquiry  today  is  also  motivated  by  immediate  concerns  over  particular 
policies.  This  time,  it  is  primarily  our  involvement  in  the  Vietnam  conflict  that 
lias  led  to  questions  i-egarding  the  President's  power  to  make  international 
agreements  and  commitments.  While  a  person's  views  on  Vietnam  are  bound  to 
color  his  approach  to  this  issue,  I  think  the  questions  we  are  concerned  about 
go  further  than  any  particular  policy. 

I  should  be.gin  by  stressing  my  own  belief  in  a  strong  presidency.  I  need  not 
review  all  the  reasons  why,  in  today's  world,  our  Chief  Executive  must  be  able 
to  provide  strong  leadership  both  domestically  and  internationally.  Any  undue 
restrictions  would  gravely  impair  the  President's  ability  to  carry  out  the  re- 
sponsibilities we  now  expect  him  to  bear. 

But.  desi)ite  this  belief,  I  am  troubled  aboxit  the  recent  trend  toward  unilat- 
eral exercise  of  presidential  powers  in  the  international  area.  As  a  con.se- 
quence,  our  foreign  policy  has  all  too  often  lieeii  based  ujion  the  proposition 
that  the  United  States  should  act  as  the  world's  policeman.  Shortly  after  the 
Cold  War  began  in  earnest,  we  sought  to  build  a  strong  alliance  against  commu- 
nistic aggression.  As  the  years  passed,  we  enlisted  as  many  nations  as  possible 
in  this  cause.  Our  efforts  to  this  end  were  assisted  by  grants  of  economic  and 
military  aid,  but  they  included  a  great  many  formal  and  informal  commit- 
ments to  the  defense  of  those  other  nations.  While  resistance  to  the  threat  of 
Soviet  aggression  in  Euroi^e  and  elsewhere  was  necessar.v,  I  am  afraid  we  be- 
came preoccupied  with  our  effort  to  forge  alliances  and  let  it  go  far  beyond 
our  realistic  needs.  The  res\ilt  has  been,  I  think,  to  overstretch  our  capabilities 
and  to  make  commitments  creating  exaggerated  expectations  in  others.  This 
expansive  view  of  our  world  role  led  directly  to  Vietnam. 

II. 

The  specific  question  you  have  asked  me  to  discuss  is  the  relationship  be- 
tween the  treaty  and  the  executive  agreement  as  a  means  of  implementing  our 
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foreign  relations.  Tliis  question.  Mr.  Chairman,  involves  legal  aspects  central 
to  the  hill  (S.  3475)  you  recently  introduced.  It  is  a  question  that  also  raises 
many  impdrtant  policy  considerations.  I  want  to  discuss  hoth  of  these  matters, 
but  first  let  me  offer  my  views,  as  a  lawyer,  on  the  strictly  legal  aspects. 

We  all  know  from  the  Constitution  that  the  President  may  negotiate  treaties 
and  may  ratify  them  on  hehalf  of  the  United  States  after  the  Senate,  by  two- 
thirds  vote,  has  given  its  consent.  Once  a  treaty  comes  into  force,  it  is  the  su- 
preme law  of  the  land,  with  the  same  status  as  a  statutory  enactment.  As 
such,  the  treaty  is  superior  to  any  contrary  State  laws  and  preexisting  federal 
legislation. 

There  is  authority  for  the  proposition  that  the  treaty  power  is  broader  than 
the  power  given  to  the  Congress  in  Article  I  of  the  Constitution. ^  Under  that 
interpretation,  a  treaty  may  he  made  concerning  any  matter  appropriate  to  our 
foreign  relations,  whether  or  not  that  matter  has  specifically  been  entrusted  to 
the  Congress  under  Article  I  of  the  Constitution.  But,  it  is  clear  that  a  treaty 
may  not  be  inconsistent  with  any  specific  provision  of  the  Constitution.^ 

The  legal  parameters  of  the  exectitive  agreement  power  have  developed  more 
.slowly,  but  today  the  process  appears  complete.  Such  an  agreement  in  my  opin- 
ion is  indistinguishable  from  a  treaty  from  the  international  point  of  view. 
That  is,  it  matters,  not  to  the  other  country  or  coimtries  involved  how  we  have 
made  our  agreement ;  their  main  interest  is  in  having  an  obligation  of  the 
United  States, 

From  the  domestic  point  of  view,  however,  an  executive  agreement  can  raise 
basic  constitutional  issues  regarding  the  scope  of  the  powers  of  Congress  and 
the  President.  In  making  such  an  agreement,  the  President  can  act  on  the 
basis  of  his  own  consitutional  authority,  in  reliance  on  a  delegation  of  power 
from  the  Congress,  or  on  a  combiniition  of  the  two.°  The  classic  example  of  an 
agi-eement  relying  wholly  on  the  President's  constittitonal  authority  is  one  re- 
lating for  instance  to  diplomatic  recognition.  A  tariff  agreement  may  be  said 
to  rely  almost  excluisvely  on  congressional  delegations  of  power.  And  many  of 
our  mutual  assistance  agreements  partake  of  both  authorities. 

The  cases  establish  that  an  executive  agreement  is  the  supreme  law  of  the 
land  in  the  sense  of  superseding  contrary  state  law.^  It  is  also  clear  that  con- 
gressional delegations  of  power  to  the  President  in  the  international  field  may 
be  a  good  deal  broader  and  less  precise  than  wotild  constitutionally  be  permit- 
ted in  delegations  involving  domestic  affairs.^  In  sum.  while  there  is  some  con- 
trary authority,*'  I  think  that  the  law  supports  the  use  of  the  executive  agree- 
ment in  any  case  in  which  the  United  States  is  not  required  to  take  any 
action  or  where  such  action  as  we  agree  to  take  is  already  authorized  by  the 
Constitution  or  otir  laws. 

Is  there  any  difference  then  between  a  treaty  and  an  executive  agreement? 
My  answer  is  that,  in  legal  force  and  effect,  a  properly  concluded  executive 
agreement,  supported,  where  necessary,  with  implementing  legislation,  is  tanta- 
mount to  a  treaty. 

I  note,  with  interest,  in  examining  the  witness  list  for  these  hearings,  that 
there  will  appear  before  this  Committee  some  of  the  leading  legal  scholars  and 
authorities  in  the  country.  I  am  si;re  they  will  discuss  in  detail  the  technical 
ramifications  of  these  questions  so  that  you  will  be  fully  informed  in  this  re- 
gard. My  acquaintanceship  with  the  problem  has  been  a  practical  one  as  the 
re.stilt  of  serving  in  the  executive  branch  of  our  government  and  attempting  to 
adjust  to  the  proper  roles  to  be  exercised,  in  this  area,  by  the  President  and 
the  Congress. 


'Missouri  v.  Holland.  2.")2  U.S.  416   (1920). 

-Reid  V.  Covert,  ;^54  U.S.  1    (19.57). 

^  I  have  not  stressed  the  distinction  between  the  veijofiatiov  of  an  agreement  and  its 
implementfition.  It  can  be  arjrued  that  the  President  is  free  to  negotiate  about  anything 
and  tliat  he  only  depends  on  Congress  for  autliority  to  implement  his  agreements.  This 
analysis,  wliile  perhaps  sound  on  strictly  logical  grounds,  striltes  me  as  somewliat 
artificial,  since  a  responsilde  President  must  i)e  concerned  that  agreements  he  makes 
will  actually  be  carried  out.  The  analysis  also  can  lend  unwarranted  support  to  the 
practice  of  making  quasicommifmeiits,  which  call  for  no  specific  act  by  the  United  States 
in  the  case  of  attack  and.  therefore,  require  no  implementing  legislation  until  something 
is  to  he  done.  See  Part  III. 

■»T^S.  V.  Belmont.  .SOI  U.S.  .*?24  (1937)  ;  U.S.  v.  Pink.  31.5  U.S.  203  (1943)  ;  Baldwin- 
Lima-Hamilton  V.   Superior  Court,   25  Cal.   Rep.  798    (Ct.  of  App.  1st  Dlst    1962). 

'^U.S.  V.  Curtiss-Wright  E.vport  Corp..  299  U.S.  304   (1936). 

«U.S.  V.  Guy  Capps,  Inc.  204  F  2d  655   (4th  Cir.  1953). 


24 

m 

Having  now  unburdened  myself  of  my  opinion  that  there  is  no  important 
legal  distinction  between  a  treaty  and  an  executive  agreement,  let  me  turn  to 
some  practical  differences  I  see  between  the  two  and  some  problems  those  dif- 
ferences can  create. 

The  first  difficulty  results  from  the  fact  that  an  executive  agreement  can  be 
concluded  and  come  into  force  in  secret  and  without  Congressional  participa- 
tion. If  the  President  is  exercising  his  constitutional  powers,  or  if  he  has  re- 
ceived advance  congressional  authorization,  he  can  conclude  and  implement  the 
agreement  without  any  public  announcement.  I  do  not  argue  that  no  agree- 
ments should  be  secret.  But  I  do  believe  that  the  ready  availability  of  a  means 
for  reaching  international  understandings  that  can  be  made  and  carried  out  in 
secret  has,  by  itself,  generated  unnecessary  secrecy. 

Examples  of  this  tendency  are  all  too  common.  We  have  a  long  list  of  secret 
agreements  regarding  the  supply  of  military  hardware  and  technical 
assistance.  The  use  of  foreign  bases  and  even  the  employment  in  combat  of  our 
armed  forces  have  been  the  subject  of  secret  understandings.  But  secrecy  per- 
vades far  more  than  the  military  agreement ;  it  is  now  not  uncommon  to  have 
a  "confidential"  side  letter  accompanying  routine  economic  agreements.  Often, 
the  business  interests  concerned  are  let  in  on  the  secret,  but  the  public — even 
the  Congress — are  not. 

If  we  have  learned  nothing  else  from  Vietnam,  it  must  be  clear  to  all  that 
making  foreign  policy  amidst  secrecy  is  fraught  with  danger.  The  executive 
agreement  is  only  a  tool,  and,  as  such,  it  cannot  be  blamed  for  the  uses  to 
which  it  is  put.  But  I  cannot  help  believing  that  had  the  executive  agreement 
been  used  with  greater  discipline,  our  foreign  policy  would  not  now  rely  so 
much  on  keeping  information  from  our  people.  I  am  happy  that  Congress  is 
now  thinking  of  imposing  that  discipline. 

The  second  problem  I  have  with  the  use  of  executive  agreements  is  limited 
to  the  so-called  national  commitment  area,  that  is,  where  the  United  States 
commits  itself  to  take  action  to  assist  other  countries  in  defense  against  armed 
attack. 

At  the  outset,  I  should  note  that  our  defense  commitments  have  not  obli- 
gated us  automatically  to  come  to  the  aid  of  any  other  country.  Even  when 
embodied  in  treaties,  our  understandings  have  been  couched  in  conditional 
terms.^  Nonetheless,  these  conditional  agreements  have  formed  the  keystone  of 
the  system  of  mutual  defense  arrangements  we  have  built  since  World  War  II. 
Not  surprisingly,  a  central  element  of  our  foreign  policy  has  been  to  convince 
friend  and  foe  that  what  are  conditional  commitments  will  in  fact  determine 
our  response  to  aggression. 

I  make  this  point  because  it  shows  that  mutual  defense  treaty  commitments 
tend  to  take  on  a  life  of  their  own,  that  their  conditional  nature  becomes  sub- 
jugated to  the  need  to  preserve  the  "word"  of  the  United  States.  This  same 
metamorphosis  can  apply  to  conditional  commitments  embodied  in  executive 
agreements  never  submitted  to  the  Senate  or  the  Congress  as  a  whole.  Yet,  the 
justification  for  making  these  agreements  without  involving  the  Congress  is 
that  they  do  not  obligate  the  United  States  to  act;  they  are  "only"  conditional 
commitments.  Thus,  since  we  agree  only  that  we  will  take  such  action  as  we 
"may  consider  appropriate"  in  the  event  of  a  threat  to  Spain,^  no  congres- 
sional involvement  is  sought. 

I  find  it  difficult  to  accept  this  reasoning.  We  have  told  Spain  that  its  secu- 
rity and  integrity  "are  necessary  for  the  common  security"  ^  of  our  two  coun- 
tries. Is  this  very  much  different  from  the  statement  in  the  North  Atlantic 
Treaty  that  an  attack  on  one  signatory  "shall  be  considered  an  attack  against 
them  all"?  Each,  I  submit,  creates  the  same  kind  of  expectation  in  the  mind  of 
the  other  signatories.  Each  is  intended  to  have  a  deterrent  effect  upon  a  possi- 
ble aggressor.  Yet  one  statement  has  been  made  without  any  specific  authoriza- 
tion from  Congress. 


'For  example,  the  North  Atlantic  Treaty  binds  a  signatory  only  to  take  "such  action 
as  It  deems  necessary"  In  the  event  of  armed  attack  against  another  signatory.  (Article 
5). 

^  T.I.A.S.  5437,  September  26,  1963. 

» Ibid. 
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In  addition  to  the  statements  embodied  in  more  formal  executive  agree- 
ments, we  have  seen  a  welter  of  informal  commitments  made  by  the  President 
and  his  chief  lieutenants,  often  in  statements  made  on  the  occasion  of  State 
visits.  These  sometimes  offhand  remarks  also  create  expectations  that  the 
United  States  stands  ready  to  assist  other  countries  in  the  event  of  aggression 
from  any  source,  at  any  time. 

Again  from  the  strictly  legal  point  of  view,  I  suppose  that  because  these 
agreements  and  statements  are  technically  conditional,  they  are  constitutional. 
The  problem  develops  when  these  quasi-commitments  come  home  to  roost.  If 
trouble  were  to  develop  in  Spain,  or  in  another  country  that  has  received  some 
kind  of  non-treaty  assurance,  it  would  turn  to  the  United  States  for  assist- 
ance, and  understandably  so.  At  once,  our  "word"  would  be  at  stake  and  pres- 
sures to  take  action  would  mount. 

The  unrestricted  availability  of  the  executive  agreement  as  a  vehicle  for  con- 
cluding international  defense  understandings  has  made  this  quasi-commitment 
problem  both  acute  and  dangerous.  In  this  vital  area  of  national  interest,  the 
Congress  has  often  been  ignored  because  it  is  easier  to  do  so  and  the  authority 
exists  for  the  President  to  act  alone. 

IV 

To  recapitulate,  it  is  my  view  that  the  executive  agreement  authority  has  a 
sound  basis  in  constitutional  law.  However,  I  think  that  the  free  use  of  execu- 
tive agreement  authority  has  resulted  in  a  tendency  towards  undue  secrecy 
and  has  proliferated  assurances  of  support  that  have  created  expectations 
among  a  large  number  of  foreign  countries.  I  therefore  would  like  to  see  pro- 
posals adopted  to  curb  these  tendencies. 

Turning  to  the  bill  you  have  introduced,  Mr.  Chairman,  I  sympathize  with 
and  support  its  intention.  It  makes  good  sense  to  have  international  agree- 
ments come  before  the  houses  of  Congress  for  consideration  before  they  be- 
come effective.  The  bill  does  raise,  however,  two  questions  that  I  should  like  to 
discuss. 

First,  the  bill  would  apply  to  all  executive  agreements ;  that  is,  any  interna- 
tional agreement  or  commitment  of  the  United  States  other  than  a  treaty.  This 
coverage  would,  I  gather,  include  those  agreements  made  by  the  President 
relying  solely  on  his  constitutional  authority,  such  as  agreements  to  recognize 
a  foreign  government,  to  settle  claims,  to  cease  hostilities,  and  to  take  other 
actions  that,  under  our  system,  have  been  left  to  the  President  alone.  In  these 
cases,  I  do  not  believe  the  Congress  could  constitutionally  take  action,  as  en- 
visaged in  Section  1(b)  of  your  bill,  to  render  such  an  agreement  ineffective. 
For  this  reason,  I  believe  that  Section  1(b)  should  be  made  applicable  only  to 
those  executive  agreements  entered  into  at  least  in  part  in  reliance  upon  legis- 
lation. 

Secondly,  I  am  not  sure  that  a  concurrent  resolution  is  constitutionally  ade- 
quate to  overturn  an  executive  agreement  based  upon  existing  legislation.  If 
we  assume  that  the  Congress  has,  by  statute,  authorized  the  President  to  enter 
into  a  particular  agreement,  that  authorization  continues  to  exist  until  the 
statute  is  repealed.  I  think  there  is  serious  constitutional  question  whether  the 
Congress  can  repeal  legislation  simply  by  passing  a  concurrent  resolution, 
which  does  not  go  to  the  President,  i"  One  way  of  overcoming  this  problem 
might  be  to  provide  that  no  existing  or  future  grant  of  congressional  authority 
to  the  President  may  hereafter  be  used  as  the  basis  of  implementing  an  execu- 
tive agreement  unless  the  procedures  of  Section  1  of  the  bill  are  followed. 
While  this  approach  is  not  wholly  free  from  constitutional  question,  I  believe 
it  rests  on  more  secure  underpinnings  of  congressional  authority. 

The  Er\an  bill  would  do  much  to  eliminate  the  problems  of  secrecy  surround- 
ing the  negotiation  and  implementation  of  executive  agreements.  It  would  also 
give  the  Congress  an  opportunity  to  reconsider  its  grants  of  authority  to  the 
President  to  make  agreements  in  the  light  of  what  he  does  with  that  author- 
ity. 

But  the  bill  would  leave  relatively  untouched  the  problem  of  quasi-commit- 
ments— statements  by  the  President  or  his  chief  lieutenants  that  do  not  legally 
commit  the  United  States  to  take  action,  but  which  nonetheless  create  expecta- 
tions  by   other   countries    that    we   will    act.    I    doubt    that    this    problem    is 


*"  Of  course,  a  concurrent  resolution  could  have  no  effect  to  limit  the  President  in  the 
exercise  of  his  constitutional  powers. 
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susceptible  to  procedural  remedy.  It  is  not  realistic  to  attempt  to  gag  the  Pres- 
ident nor  is  it  likely  that  reporting  re(iuireuients  would  have  a  very  significant 
impact. 

The  root  of  the  problem,  I  believe,  lies  in  the  Congress  itself.  Since  the  early 
1950"s,  most  congressional  forays  into  foreign  policy  have  been  extraordinarily 
narrow  gauged.  Thus,  the  foreign  assistance  legislation  has  been  burdened  over 
the  years  with  myriad  restrictive  provisions  generally  reflecting  congressional 
pique  at  some  presidential  decision  or  frustraticm  with  the  policies  of  other 
countries.  I  am  always  struck  that  these  restrictions  annually  take  up  days  of 
debate,  while  matters  like  the  Tonkin  Gulf  Resolution  virtually  sail  through 
the  legislative  process. 

It  is  only  very  recently  that  the  more  basic  and  important  questions  of  for- 
eign policy  have  been  addressed  by  the  Congress — for  example,  how  does  for- 
eign assistance  generate  quasi-commitments  of  the  United  States,  or,  how  does 
military  assistance  tie  us  to  particular  political  constituencies  in  other  coun- 
tries? These  are  the  kind  of  questions  that  Congress  is  particiilarly  suited  to 
examine  by  carefully  taking  testimony  and  conducting  measured  debate. 

I  think  a  good  case  can  be  made  that  Congress  should  adopt  this  role  and 
leave  the  day-to-day  decisions  to  presidential  discretion.  If  the  Congress  de- 
cides to  consider  the  direction  and  goals  of  our  foreign  policy,  I  think  the  com- 
mitments problem  will  diminish.  Because,  at  that  time,  it  will  become  apparent 
to  all  other  countries  that  the  President  has  a  partner  in  making  important 
foreign  policy  decisions. 

What  is  reiiuired  is  the  desii-e  and  ability  on  the  part  of  Congress  to  partici- 
pate in  making  major  policy  decisions.  The  desire  api>ears  to  be  developing 
rapidly :  S.  3475  and  the  other  proposals  seeking  to  reassert  congressional 
authority  in  this  area  are  testimony  to  that.  What  remains  to  be  supplied  is 
a  congressional  commitment  to  a  new  role  in  the  foreign  policy  area,  with  a 
new  set  of  priorities  and  a  new  awareness  of  where  effective  action  can  take 
place. 

V 

Now,  in  conclusion,  institutional  changes  of  the  kind  we  have  discussed 
today  cannot  make  men  wiser  or  give  them  more  foresight.  Nor  can  it  be  said 
that  greater  participation  by  the  Congress  in  making  our  foreign  policy  will 
automatically  mean  an  improvement  of  that  policy.  But  Congress,  by  sensibly 
debating  the  major  issues,  can  provide  the  long  view  that  now  appears  to  be 
missing  in  our  foreign  relations.  For  this  reason,  I  am  gratified  to  see  that 
this  committee  and  Congress  as  a  whole  are  considering  ways  to  play  a  more 
responsible  role  in  making  our  foreign  policy. 

]S[r.  Clifford.  I  wish  to  thank  you  for  the  invitation  to  appear 
here  today  to  discuss  the  scope  of  the  treaty-making  and  executive 
agreement  authorities.  I  appreciate  this  opportunity  to  give  you  my 
views  on  this  question  which  I  believe  is  so  important  in  our  system 
of  the  separation  of  powers. 

This  is  a  subject  that  lias  concerned  the  Congress,  from  time  to 
time,  through  the  years.  I  can  recall  at  least  two  major  inquiries  and 
it  is  interesting  to  recall  the  positions  taken  on  the  issues  in  those 
cases. 

The  first  instance  was  at  the  close  of  World  War  II,  when  U.S. 
membership  in  the  United  Nations  was  under  consideration.  Because 
of  President  Wilson's  inability  to  secure  two-thirds  of  the  Senate  in 
favor  of  a  treaty  calling  for  our  membership  in  the  League  of  Na- 
tions, many  feared  a  similar  setback  on  the  U.N.  Some  suggested 
that  our  participation  in  the  United  Nations  be  based  on  an  execu- 
tive agreement  implemented  through  ordinary  legislation;  in  this 
manner,  the  requirement  of  a  two-thirds  vote  in  the  Senate  coidd  be 
avoided.  The  question  debated  at  that  time  was  whether  such  an  ex- 
ecutive agreement  would  be  legally  equivalent  to  a  treaty.  As  we  all 
know,  the  issue  was  not  put  to  the  test,  since  the  United  States  used 
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the  treaty  process  to  adhere  to  tlie  U.N.  Charter  and  the  other  inter- 
national agreements  of  the  period.  In  each  case,  however,  implement- 
ing legislation  was  also  secured. 

The  next  major  examination  of  the  President's  power  to  make 
treaties  and  executive  agreements  came  in  1953,  when  the  so-called 
Bricker  amendment  was  first  introduced.  Spurred  largely  by  the 
controversy  over  the  Yalta  and  Potsdam  Agreements,  Senator 
Bricker  and  his  supporters  sought  to  curb  the  treatymaking  power 
by  a  constitutional  amendment  requiring  implementing  legislation 
for  every  treaty  and  executive  agreement.  Despite  strong  opposition 
from  President  Eisenhower  and  Secretary  Dulles,  the  Bricker 
amendment  failed  by  only  one  vote  to  secure  the  needed  two-thirds 
majority. 

Our  inquiry  today  is  also  motivated  by  immediate  concerns  over 
particular  policies.  This  time,  it  is  primarily  our  involvement  in  the 
A'ietnam  conflict  that  has  led  to  questions  regarding  the  President's 
power  to  make  international  agreements  and  commitments.  AVliile  a 
person's  views  on  Vietnam  are^  bound  to  color  his  approach  to  this 
issue,  I  think  the  questions  we  are  concerned  about  go  further  than 
anv  particular  policy. 

1  sliould  begin  by  stressing  my  own  belief  in  a  strong  presidency. 
I  need  not  review  'all  the  reasons  why,  in  today's  world,  our  Chief 
Executive  must  be  able  to  provide  strong  leadership  both  domesti- 
cally and  internationally.  Any  undue  restrictions  would  gravely  im- 
pair the  President's  ability  to  carry  out  the  responsibilities  we  now 
ex[)ect  him  to  bear. 

But,  despite  this  belief,  I  am  troubled  about  the  recent  trend  to- 
ward unilateral  exercise  of  Presidential  powers  in  the  international 
arena.  As  a  consequence,  our  foreign  policy  has  all  too  often  been 
based  upon  the  proposition  that  the  United  States  should  act  as  the 
world's  policeman.  Shortly  after  the  cold  war  began  in  earnest,  we 
sought  to  build  a  strong  alliance  against  communistic  aggression.  As 
the  years  passed,  we  enlisted  as  many  nations  as  possible  in  this 
cause.  Our  efforts  to  this  end  were  assisted  by  grants  of  economic 
and  military  aid,  but  they  included  a  great  many  formal  and  infor- 
mal commitments  to  the  defense  of  those  other  nations.  While  resist- 
ance to  the  threat  of  Soviet  aggression  in  Europe  and  elsewhere  was 
necessary,  I  am  afraid  we  became  preoccupied  with  our  effort  to 
forge  alliances  and  let  it  go  far  beyond  our  realistic  needs.  The  re- 
sult has  been,  I  think,  to  overstretch  our  capabilities  and  to  make 
commitments  creating  exaggerated  expectations  in  others.  This  ex- 
pansive view  of  our  world  role  led  directly  to  Vietnam. 

The  specific  question  you  have  asked  me  to  discuss  is  the  relation- 
ship between  the  treaty  and  the  executive  agreement  as  a  means  of 
implementing  our  foreign  relations.  This  question,  INIr.  Chairman, 
involves  legal  aspects  central  to  the  bill — S.  3475 — you  recently  in- 
troduced. It  is  a  question  that  also  raises  many  important  policy 
considerations.  I  want  to  discuss  both  of  these  matters,  but  first  let 
me  offer  my  views,  as  a  lawyer,  on  the  strictly  legal  aspects. 

We  all  know  from  the  Constitution  that  the  Presiclent  may  negoti- 
ate treaties  and  may  ratify  them  on  behalf  of  the  United  States 
after  the  Senate,  by  tAvo-thirds  vote,  has  given  its  consent.  Once  a 
treaty  comes  into  force,  it  is  the  supreme  law  of  the  land,  with  the 
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same  status  as  a  statutory  enactment.  As  such,  the  treaty  is  superior 
to  any  contrary  State  laws  and  preexisting  Federal  legislation. 

There  is  authority  for  the  proposition  that  the  treaty  power  is 
broader  than  the  power  given  to  the  Congress  in  article  I  of  the 
Constitution.  Under  that  interpretation,  a  treaty  may  be  made  con- 
cerning any  matter  appropriate  to  our  foreign  relations,  whether  or 
not  that  matter  has  specifically  been  entrusted  to  the  Congress  under 
article  I  of  the  Constitution.  But,  it  is  clear  that  a  treaty  may  not  be 
inconsistent  with  any  specific  provision  of  the  Constitution. 

The  legal  parameters  of  the  executive  agreement  power  have  de- 
veloped more  slowly,  but  today  the  process  appears  complete.  Such 
an  agreement  in  my  opinion  is  indistinguishable  from  a  treaty  from 
the  international  point  of  view.  That  is,  it  matters  not  to  the  other 
country  or  countries  involved  how  we  have  made  our  agreement; 
their  main  interest  is  in  having  an  obligation  of  the  United  States. 

From  the  domestic  point  of  view,  however,  an  executive  agreement 
can  raise  basic  constitutional  issues  regarding  the  scope  of  the  pow- 
ers of  Congress  and  the  President.  In  making  such  an  agreement, 
the  President  can  act  on  the  basis  of  his  own  constitutional  author- 
ity, in  reliance  on  a  delegation  of  power  from  the  Congress,  or  on  a 
combination  of  the  two.  The  classic  example  of  an  agreement  relying 
wholly  on  the  President's  constitutional  authority  is  one  relating, 
for  instance,  to  diplomatic  recognition.  A  tariff  agreement  may  be 
said  to  rely  almost  exclusively  on  congressional  delegations  of 
power.  And  many  of  our  mutual  assistance  agreements  partake  of 
both  authorities. 

The  cases  establish  that  an  executive  agreement  is  the  supreme  law 
of  the  land  in  the  sense  of  superseding  contrary  State  law. 

I  make  these  statements  without  in  each  instance  saying  that  it  is 
my  belief.  That  is  understood,  because  it  is  my  statement. 

It  is  also  clear  that  congressional  delegations  of  power  to  the 
President  in  the  international  field  may  be  a  good  deal  broader  and 
less  precise  than  would  constitutionally  be  permitted  in  delegations 
involving  domestic  affairs.  In  sum,  while  there  is  some  contrary  au- 
thority, I  think  that  the  law  supports  the  use  of  the  executive  agree- 
ment in  any  case  in  which  the  United  States  is  not  required  to  take 
any  action  or  where  such  action  as  we  agree  to  take  is  already  au- 
thorized by  the  Constitution  or  our  laws. 

Is  there  any  difl'erence  then  between  a  treaty  and  an  executive 
agreement?  My  answer  is  that,  in  legal  force  and  effect,  a  properly 
concluded  executive  agreement,  supported,  where  necessary,  with  im- 
plementing legislation,  is  tantamount  to  a  treaty. 

I  note,  with  interest,  in  examining  the  witness  list  for  these  hear- 
ings, that  there  will  appear  before  this  committee  some  of  the  lead- 
ing legal  scholars  and  authorities  in  the  country.  I  am  sure  they  will 
discuss  in  detail  the  technical  ramifications  of  these  questions  so  that 
you  will  be  fully  informed  in  this  regard.  My  acquaintanceship  with 
the  problem  has  been  a  practical  one  as  the  result  of  serving  in  the 
executive  branch  of  our  Government  and  attempting  to  adjust  to  the 
proper  roles  to  be  exercised,  in  this  area,  by  the  President  and  the 
Congress. 

Having  now  unburdened  myself  of  my  opinion  that  there  is  no 
important  legal  distinction  between  a  treaty  and  an  executive  agree- 
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ment,  let  me  turn  to  some  practical  differences  I  see  between  the  two 
and  some  problems  those  differences  can  create. 

The  first  difficulty  results  from  the  fact  that  an  executive  agree- 
ment can  be  concluded  and  come  into  force  in  secret  and  without 
congressional  participation.  If  the  President  is  exercising  his  consti- 
tutional powers,  or  if  he  has  received  advance  congressional  authori- 
zation, he  can  conclude  and  implement  the  agreement  without  any 
public  announcement.  I  do  not  argue  that  no  agreements  should  be 
secret.  But  I  do  believe  that  the  ready  availability  of  a  means  for 
reaching  international  understanding  that  can  be  made  and  carried 
out  in  secret  has,  by  itself,  generated  unnecessary  secrecy. 

Examples  of  this  tendency  are  all  too  common.  We  have  a  long 
list  of  secret  agreements  regarding  the  supply  of  military  hardware 
and  technical  assistance.  The  use  of  foreign  bases  and  even  the  em- 
ployment in  combat  of  our  Armed  Forces  have  been  the  subject  of 
secret  understandings.  But  secrecy  pervades  far  more  than  the  mili- 
tary agreement;  it  is  now  not  uncommon  to  have  a  confidential  side 
letter  accompanying  routine  economic  agreements.  Often,  the  busi- 
ness interests  concerned  are  let  in  on  the  secret,  but  the  public — even 
the  Congress — are  not. 

If  we  have  learned  nothing  else  from  Vietnam,  it  must  be  clear  to 
all  that  making  foreign  polic}^  amidst  secrecy  is  fraught  with  dan- 
ger. The  executive  agreement  is  only  a  tool,  and,  as  such,  it  cannot 
l3e  blamed  for  the  uses  to  which  it  is  put.  But  I  cannot  help  believ- 
ing that  had  the  executive  agreement  been  used  with  greater  disci- 
pline, our  foreign  policy  would  not  now  rely  so  much  on  keeping  in- 
formation from  our  people.  I  am  happy  that  Congress  is  now 
thinking  of  imposing  that  discipline. 

The  second  problem  I  have  with  the  use  of  executive  agreements  is 
limited  to  the  so-called  national  commitment  area,  that  is,  where  the 
United  States  commits  itself  to  take  action  to  assist  other  countries 
in  defense  against  armed  attack. 

At  the  outset,  I  should  note  that  our  defense  commitments  have 
not  obligated  us  automatically  to  come  to  the  aid  of  any  other  coun- 
try. Even  when  embodied  in  treaties,  our  understandings  have  been 
couched  in  conditional  terms.  Nonetheless,  these  conditional  agree- 
ments have  formed  the  keystone  of  the  system  of  mutual  defense  ar- 
rangements we  have  built  since  World  War  11.  Not  surprisingly,  a 
central  element  of  our  foreign  policy  has  been  to  convince  friend 
and  foe  that  what  are  conditional  commitments  will  in  fact  deter- 
mine our  response  to  aggression. 

I  make  this  point  because  it  shows  that  mutual  defense  treaty 
commitments  tend  to  take  on  a  life  of  their  own,  that  their  condi- 
tional nature  becomes  subjugated  to  the  need  to  preserve  the  "word" 
of  the  United  States.  The  same  metamorphosis  can  apply  to  condi- 
tional commitments  embodied  in  executive  agreements  never  submit- 
ted to  the  Senate  or  the  Congress  as  a  whole.  Yet,  the  justification 
for  making  these  agreements  without  involving  the  Congress  is  that 
they  do  not  obligate  the  United  States  to  act;  they  are  only  condi- 
tional commitments.  Thus,  since  we  agree  only  that  we  will  take 
such  action  as  we  may  consider  appropriate  in  the  event  of  a  threat 
to  Spain,  no  congressional  involvement  is  soudit. 
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I  find  it  difficult  to  accept  this  reasoning.  We  have  told  Spain  that 
its  security  and  integrity  are  necessary  for  the  common  security  of 
our  two  countries.  Is  this  very  much  different  from  the  statement  in 
the  North  Atlantic  Treaty  that  an  attack  on  one  signatory  shall  be 
considered  an  attack  against  them  all?  Each,  I  submit,  creates  the 
same  kind  of  expectation  in  the  mind  of  the  other  signatories.  Each 
is  intended  to  have  a  deterrent  effect  upon  a  possible  aggressor.  Yet 
f  ne  statement  has  been  made  without  any  specific  authorization  from 
Congress. 

In  addition  to  the  statements  embodied  in  more  formal  executive 
agreements,  we  have  seen  a  welter  of  informal  commitments  made 
by  the  President  and  his  chief  lieutenants,  often  in  statements  made 
oil  the  occasion  of  State  visits.  These  sometimes  offhand  remarks 
also  create  expectations  that  the  United  States  stands  ready  to  assist 
other  countries  in  the  event  of  aggression  from  any  source,  at  any 
time. 

Again  from  the  strictly  legal  point  of  view,  I  suppose  that  because 
these  agreements  and  statements  are  technically  conditional,  they  are 
constitutional.  The  problem  develops  when  these  quasi-commitments 
come  home  to  roost.  If  trouble  were  to  develop  in  Spain,  or  in  an- 
other country  that  has  received  some  kind  of  nontreaty  assurance,  it 
would  turn  to  the  United  States  for  assistance,  and  understandably 
so.  At  once,  our  "word"  would  be  at  stake  and  pressures  to  take  ac- 
tion would  mount. 

The  unrestricted  availability  of  the  executive  agreement  as  a  vehi- 
cle for  concluding  international  defense  understandings  has  made 
this  quasi-commitment  problem  both  acute  and  dangerous.  In  this 
vital  area  of  national  interest,  the  Congress  has  often  been  ignored 
because  it  is  easier  to  do  so  and  the  authority  exists  for  the  Presi- 
dent to  act  alone. 

To  recapitulate  it  is  my  view  that  the  executive  agreement  author- 
ity has  a  sound  basis  in  constitutional  law.  However,  I  think  that 
the  free  use  of  executive  agreement  authoi'ity  has  resulted  in  a  tend- 
ency towards  inidue  secrecy  and  has  proliferated  assurances  of  sup- 
port that  have  created  expectations  among  a  large  number  of  for- 
eign countries.  I  therefore  would  like  to  see  proposals  adopted  to 
curb  these  tendencies. 

Turning  to  the  bill  you  have  introduced,  Mr.  Chairman,  I  sympa- 
thize with  and  support  its  intention.  It  makes  good  sense  to  have  in- 
ternatioiia,l  agreements  come  before  the  Houses  of  Congress  for  con- 
sideration before  they  become  effective.  The  bill  does  raise,  however, 
two  questions  that  I  should  like  to  discuss. 

First,  the  bill  would  apply  to  all  executive  agreements;  that  is, 
any  international  agreement  or  commitment  of  the  United  States 
other  than  a  treaty.  This  coverage  would,  I  gather,  include  those 
agreements  made  by  the  President  relying  solely  on  his  constitu- 
tional authority,  such  as  agreements  to  recognize  a  foreign  govern- 
ment, to  settle  claims,  to  cease  hostilities,  and  to  take  other  actions 
that,  under  our  system,  have  been  left  to  the  President  alone.  In 
these  cases,  I  do  not  believe  the  Congress  could  constitutionally  take 
action,  as  envisaged  in  section  1(b)  of  your  bill,  to  render  such  an 
agreement  ineffective.  For  this  reason,  I  believe  that  section  1(b) 
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should  be  made  applicable  only  to  those  executive  agreements  en- 
tered into  at  least  in  part  in  reliance  upon  legislation. 

Secondly,  I  am  not  sure  that  a  concurrent  resolution  is  constitu- 
tionally adequate  to  overturn  an  executive  agreement  based  upon  ex- 
isting 'legislation.  If  we  assume  that  the  Congress  has,  by  statute, 
authorized  the  President  to  enter  into  a  particular  agreement,  that 
authorization  continues  to  exist  until  the  statute  is  repealed.  I  think 
there  is  serious  constitutional  question  whether  the  Congress  can  re- 
peal legislation  simply  by  passing  a  concurrent  resolution,  which 
does  not  go  to  the  President.  One  way  of  overcoming  this  problem 
might  be  to  provide  that  no  existing  or  future  grant  of  congres- 
sional authority  to  the  President  may  hereafter  be  used  as  the  basis 
of  implementing  an  executive  agreement  unless  the  procedures  of 
section  1  of  the  bill  are  followed.  While  this  approach  is  not  wholly 
free  from  constitutional  question,  I  believe  it  rests  on  more  secure 
underpinnings  of  congressional  authority. 

The  Ervin  bill  would  do  much  to  eliminate  the  problems  of  se- 
crecy surrounding  the  negotiation  and  implementation  of  executive 
agreements.  It  would  also  give  the  Congress  an  opportunity  to  re- 
consider its  grants  of  authority  to  the  President  to  make  agreements 
in  the  light  of  what  he  does  with  that  authority. 

J^ut  the  bill  would  leave  relatively  untouched  the  problem  of  quasi- 
commitments — statements  by  the  President  or  his  chief  lieutenants 
that  do  not  legally  commit  the  United  States  to  take  action,  but 
which  nonetheless  create  expectations  by  other  countries  that  we  will 
act.  I  doubt  that  this  problem  is  susceptible  to  procedural  remedy.  It 
is  not  realistic  to  attempt  to  gag  the  President  nor  is  it  likely  that 
rei)orting  requirements  would  have  a  very  significant  impact. 

The  root  of  the  problem,  I  believe,  lies  in  the  Congress  itself. 
Since  the  early  1950's,  most  congressional  forays  into  foreign  policy 
have  been  extraordinarily  narrow  gauged.  Thus,  the  foreign  assist- 
ance legislation  has  been  burdened  over  the  years  with  myriad  re- 
strictive provisions  generally  reflecting  congressional  pique  at  some 
pi'esidential  decision  or  frustration  with  the  policies  of  otlier  coun- 
tries. I  am  always  struck  that  these  restrictions  annually  take  up 
days  of  debate,  while  matters  like  the  Tonkin  Gulf  Resolution  vir- 
tually sail  through  the  legislative  process. 

It  is  only  very  recently  that  the  more  basic  and  important  ques- 
tions of  foreign  policy  have  been  addressed  by  the  Congress— for  ex- 
ample, how  does  foreign  assistance  generate  quasi-commitments  of 
the  United  States,  or,  how  does  military  assistance  tie  us  to  particu- 
lar political  constituencies  in  other  countries?  These  are  the  kind  of 
questions  that  Congress  is  particularly  suited  to  examine  by  care- 
fully taking  testimony  and  conducting  measured  debate. 

I  think  a  good  case  can  be  made  that  Congress  should  adopt  this 
role  and  leave  the  day-to-day  decisions  to  presidential  discretion.  If 
the  Congress  decides  to  consider  the  direction  and  goals  of  our  for- 
eign policy,  I  think  the  commitments  problem  will  diminish.  Be- 
cause, at  that  time,  it  will  become  apparent  to  all  other  countries 
that  the  President  has  a  partner  in  making  important  foreign  policy 
decisions. 

What  is  required  is  the  desire  and  ability  on  the  part  of  Congress 
to  participate  in  making  major  foreign  policy  decisions.  The  desire 
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appears  to  be  developing  rapidly;  S.  3475  and  the  other  proposals 
seeking  to  reassert  congressional  authority  in  this  area  are  testnnony 
to  that.  What  remains  to  be  supplied  is  a  congressional  commitment 
to  a  new  role  in  the  foreign  policy  area,  with  a  new  set  of  priorities 
and  a  new  awareness  of  where  effective  action  can  take  place. 

N^ow,  in  conclusion :  Institutional  changes  of  the  kind  we  have  dis- 
cussed today  cannot  make  men  wiser  or  give  them  more  foresight, 
^'"or  can  it  be  said  that  greater  participation  by  the  Congress  in 
making  our  foreign  policy  will  automatically  mean  an  improvement 
of  that  policy.  But  Congress,  by  sensibly  debating  the  major  issues, 
can  provide  the  long  view  that  now  appears  to  be  missing  in  our 
foreign  relations.  For  this  reason,  I  am  gratified  to  see  that  this 
committee  and  Congress  as  a  whole  are  considering  ways  to  play  a 
more  responsible  role  in  making  our  foreign  policy. 

Thank  you,  Mr.  Chairman. 

Senator  Er\^n.  Well,  I  will  have  to  concede  that  there  are  Su- 
preme Court  decisions  which  sustain  your  position  that  executive 
agreements  do  have  a  legal  standing.  I  must  also  confess  that  those 
decisions  give  me  much  pause.  It  is  undoubtedly,  as  you  point  out, 
within  the  prerogatives  of  the  President  to  determine  whether  he 
will  recognize  a  foreign  nation,  and,  as  we  all  know,  President 
Franklin  D.  Roosevelt,  after  many  years  of  nonrecognition  on  the 
part  of  this  Government,  recognized  the  Communist  regime  in  Rus- 
sia. One  of  his  actions  connected  with  that  recognition  was  an  execu- 
tive agreement  which  was  upheld,  I  believe,  in  the  Pink  case  where 
the  President  made  an  executive  agreement  which  had  the  effect  of 
setting  aside  the  law  of  the  State  of  New  York  as  to  subjecting  cer- 
tain property  to  answerability  for  liability  to  the  citizens  of  New 
York. 

I  am  also  concerned  with  some  of  the  expressions  in  the  Missouri 
case.  I  could  sort  of  reconcile  m3'self  on  the  Missouri  case  on  the 
grounds  that  the  migratory  fowl  involved  were  birds  engaged  in  in- 
terstate and  foreign  commerce,  in  that  they  flew  from  one  State  to 
another,  but  still  then  on  that  basis  it  is  a  pretty  slim  basis  to  put 
them  under  the  interstate  commerce  clause,  since  the  hunting  of 
those  birds  under  the  laws  of  the  States  has  also  been  a  matter  re- 
garded as  falling  within  the  domain  of  the  State  rather  than  the 
Federal  Government. 

I  also  take  some  consolation  in  the  fact  that  there  is  a  story  which 
I  have  never  been  able  to  verify,  of  a  very  successful  midwest  law- 
yer who  never  conceded  that  the  court  was  right  when  they  decided 
a  case  against  him.  He  died  leaving  a  substantial  estate,  and  some  of 
his  heirs  attempted  to  displace  his  testamentary  disposition  of  his 
property.  They  attacked  it  on  the  ground  that  he  lacked  testamen- 
tary capacity,  which  they  undertook  to  prove  by  evidence  of  his  un- 
willingness to  concede  that  the  court  was  ever  right  in  deciding  a 
case  against  him.  I  am  told  that  the  court  decided  that  this  was  not 
evidence  of  his  incapability  to  give  testament.  The  decision  is  consol- 
ing, for  I  am  unable  to  give  mental  acceptance  to  some  of  these  cases 
which  do  establish  the  propositions  which  you  have  pointed  out. 

]Mr.  Clifford.  I  read  the  Belmont  case,  and  the  Curtiss-W right 
case,  and  the  Pink  case,  together  with  other  supporting  cases  as  con- 
stituting Sui>reme  Court  approval  of  the  existence  of  the  presiden- 
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tial  i)o\Yer  to  make  executive  agreements.  Also,  I  have  been  intrigued 
by  an  incident  in  American  history  when  President  Cleveland  was 
meeting  with  his  Cabinet,  and  after  an  erudite,  lengthy  academic 
discussion,  he  said  to  them : 

Gentlemen,  you  overlook  the  fact  that  what  we  are  considering  is  a  condi- 
tion and  not  a  theory. 

I  read  someplace  that  in  the  first  50  years  of  our  Government, 
there  were  almost  as  many  executive  agreements  entered  into  as 
there  were  treaties.  In  the  second  50  years,  a  great  many  more  execu- 
tive agreements  than  treaties,  and  in  the  third  50  years,  five  or  10 
times  as  many  executive  agreements  as  treaties,  and,  as  the  chairman 
pointed  out,  we  have  in  existence  today  over  4,000  executive  agree- 
ments. 

Now,  for  us  to  sit  here  in  this  ivory  tower  and  say  we  are  not 
going  to  approve  the  constitutionality  of  executive  agreements  is  be- 
side the  point.  I  think  you  have  stated  it  correctly.  Let  us  accept  the 
existence  of  the  executive  agreement,  as  your  bill  does.  You  not  only 
refer  to  executive  agreements  in  the  preamble  of  your  bill,  but  you 
take  it  upon  yourself  to  describe  what  you  consider  an  executive 
agreement  to  be.  They  do  exist.  The  President  has  authority  in  a 
number  of  areas,  and  I  think  the  correct  way  is  to  proceed  as  you 
have  done,  assume  that  they  exist,  assume  that  he  has  powers,  but 
now  let  us  control  that  power. 

Senator  Ervin.  Well,  I  certainly  agree  that  executive  agreements 
do  have  a  real  function  to  serve  in  our  scheme  of  government.  They 
can  serve  a  real  purpose  in  the  area  of  foreign  policy.  AVhat 
prompts  the  bill  in  part  is  that  I  am  concerned  with  the  secrecy 
which  accompanies  so  many  of  the  executive  agreements.  I  certainly 
agree  with  you  that  they  serve  a  function  and  appreciate  your  sug- 
gestions to  the  effect  that  where  the  making  of  an  executive  agree- 
ment falls  within  the  undoubted  constitutional  power  of  the  Presi- 
dent, that  Congress  cannot  regulate  those  executive  agreements. 

In  other  words,  taking  the  question  of  the  plainest  case,  as  you 
point  out,  where  the  question  involved  is  the  recognition  of  a  foreign 
country.  Undoubtedly,  under  the  Constitution  that  power  belongs  to 
the  President  and  not  to  the  Congress,  and  I  also  certainly  agree 
that  the  bill  can  not  invalidate  a  delegated  Presidential  power.  One 
of  the  purposes  of  the  hearing  is  to  have  inadvertencies  or  defects  in 
the  legislation  pointed  out  so  they  can  be  corrected. 

Mr.  Clifford.  In  this  regard,  I  think  the  committee  would  want 
to  look  with  care  at  the  language  which  would  permit  the  Congress 
to  overrule  or  disallow  an  executive  agreement  when  that  executive 
agreement  is  in  accord  with  legislation  already  passed  by  Congress. 
You  could  get  into  trouble  in  attempting  to  overrule  or  rescind  an 
act  of  Congress  legally  signed  by  the  President  some  years  before  by 
passing  a  concurrent  resolution  of  the  Senate  and  the  House  saying 
that  a  certain  action  under  that  law  is  not  appropriate. 

Senator  Ervin.  Well,  I  would  certainly  have  to  concede,  that  that 
is  a  point  which  is  very  valid,  because  a  statute  requires  the  signa- 
ture of  the  President  as  well  as  the  passage  by  both  Houses  of  Con- 
gress. Where  the  President  is  exercising  authority  under  an  act  of 
Congress,  I  think  a  serious  constitutional  question  arises  whether 
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Congress,  by  concurrent  resolution  which  does  not  have  to  go  to  the 
President  for  his  signature  or  his  approval  or  disapproval  would 
have  the  power  in  such  a  situation,  as  you  point  out,  to  act  as  this 
bill  undertakes  to  authorize  the  Congress  to  act. 

I  have  been  concerned  ever  since  I  have  been  in  the  Senate  about 
one  matter  you  talked  about  here.  The  President  is  making  a  visit  to 
a  foreign  country,  or  some  of  the  Cabinet  such  as  the  Secretary  of 
State  may  visit  a  foreign  country,  and  make  oral  commitments  to 
the  people  of  that  nation  who  do  not  understand  our  system  of  gov- 
ernment— and  I  will  say  the  same  thing  about  Senators  or  Congress- 
men. They  undertake  to  speak,  and  many  foreigners  think  that  they 
have  the  power  as  they  would  have  in  their  own  country  in  many 
cases  to  make  binding  commitments.  I  do  not  know  any  w^ay  that  we 
can  regulate  that.  As  you  point  out,  it  is  beyond  regulating. 

jNIr.  Clifford.  It  has  created  some  of  the  gravest  dangers.  Some  of 
our  top  officials  have  made  comments  with  reference  to  Cambodia 
that  I  think  have  created  impressions  in  Cambodia  that  we  have 
what  would  be  considered  to  be  a  mutual-assistance  pact  and  that  we 
would  come  to  the  assistance  of  Cambodia  if  their  present  govern- 
ment is  threatened. 

I  might  say  in  that  regard  also,  without  attempting  to  be  hyper- 
critical, that  I  recall  a  statement  made  some  tim.e  ago  by  President 
Nixon  when  he  was  visiting  in  Thailand,  and  at  that  time  he  said,  in 
substance:  "We  will  stand  by  these  brave  people  and  assist  them  in 
turning  back  aggression,  whether  from  without  or  from  within." 
And  I  thought  we  had  all  better  stay  awake  that  night  and  tliink 
about  what  that  commitment  meant.  If  some  kind  of  civil  disturb- 
ance started  within  Thailand,  which  some  have  described  as  having 
the  same  the  origin  as  the  Vietnamese  difficulty,  we  would  be  in 
Thailand  taking  one  side  against  another  side  within  Thailand.  I 
thought  it  was  an  extraordinarily  dangerous  statement  for  a  Presi- 
dent to  make. 

Senator  Ekvix.  Yes.  Some  time  ago  I  attempted  to  make  a  study 
of  the  way  we  got  involved  in  Vietnam,  and  it  is  a  long  story.  I  was 
astounded  to  find  that  on  several  occasions  our  Presidents  made 
statements  which  the  people  of  that  area  could  only  interpret  as  a 
commitment  by  the  President  of  American  protection.  At  the  time 
many  of  these  statements  were  made  there  was  nothing  whatever,  no 
action  on  the  part  of  the  Congress,  which  would  authorize  the  Presi- 
dent to  make  any  statements  of  that  kind  or  anything  to  indicate 
that  Congress  approved  of  those  statements.  And  that  was  long  be- 
fore the  Tonkin  Gulf  Resolution.  From  my  study  of  the  SEATO 
Treaty,  I  was  never  able  to  find  anything  in  that  agi'eement  V\'hich 
bound  us  to  take  any  of  the  action  we  have  taken  over  there  simply 
because  it  provided  that  no  obligation  would  be  binding  on  us  unless 
it  was  assumed  in  the  manner  provided  by  our  constitutional  proc- 
esses. I  sometimes  think  we  sort  of  talked  our  way  into  our  present 
involvement  in  Southeast  Asia  largely  through  I'emarks  made  by 
Presidents  for  which  there  was  not  authority  outside  of  a  proclivity 
to  talk. 

Mr.  Clifford.  I  tliink  that  is  very  true. 

As  you  will  recall,  neither  South  Vietnam  nor  Caml)odia  is  a  sig- 
natoi-y  to  the  SEATO  Treaty.  They  are  merely  protocol  members, 
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and  yet  tlie  assumption  existed  that  some  kind  of  a  commitment  was 
made.  But  now  that  introduces  a  question  of  even  more  acute  inter- 
est now.  The  Tonkin  Gulf  Resokition  was  interpreted — and  I  think 
properly  so — by  President  Johnson  as  having  given  him  authority  to 
send  American  troops  and  engage  in  military  activity  in  Vietnam. 

But  what  is  the  authority  of  the  President  today  to  continue  on 
with  tliat  military  activity  and  even  to  expand  it  in  some  directions, 
because  the  Gulf  of  Tonkin  Resolution  has  noAv  been  repealed  ? 

Senator  ERvaN.  That  is  tiie  thing  that  compelled  me  to  vote 
against  its  repeal.  I  was  on  the  Senate  Armed  Services  Committee 
when  Secretary  Rusk  and  Secretary  IVIcNamara  appeared  before  us 
and  asked  us  to  pass  the  Gulf  of  Tonkin  Resolution.  I  asked  them 
some  questions  at  that  time,  and  I  did  not  see  anything  in  the  answers 
they  gave  that  showed  we  had  any  commitment  as  a  nation,  absent 
the  resolution. 

The  broad  language  of  the  Tonkin  Gulf  Resolution  did  not  escape 
me  at  the  time.  I  interpreted  it  very  broadly,  and  it  undoubtedly 
conferred  the  power  on  the  President  to  use  the  Armed  Forces  in 
Southeast  Asia  to  repel  any  kind  of  aggression  from  any  area.  I  was 
astounded  when  the  administration  got  behind  the  repeal  of  the 
Tonkin  Gulf  Resolution  after  opposing  it,  because,  to  my  mind,  the 
clause  about  the  declaration  of  war,  according  to  the  way  I  interpret 
the  Constitution,  recognizes  two  kinds  of  war.  One  is  an  offensive 
war  which  requires  a  declaration  of  war  by  the  Congress  before  the 
President  has  constitutional  power  to  use  our  Armed  Forces.  The 
other  is  a  constitutional  recognition,  in  two  places,  that  it  is  the 
duty  of  the  President  to  fight  a  defensive  war;  that  is,  to  repel  an 
invasion.  Article  IV,  section  4  expressly  spells  that  out.  It  is  the 
duty  of  the  United  States  to  protect  any  State  against  invasion,  and 
we  even  have  a  clause  near  the  end  of  article  I  that  says  that  even  a 
State  can  wage  war  in  self-defense  if  the  time  does  not  permit  de- 
lays. So,  it  seems  to  me  that  the  administration  was  very  unwise  in 
apparently  advocating  the  repeal  of  the  Gulf  of  Tonkin  Resolution, 
because  I  have  never  been  able  to  find,  outside  of  purely  defensive 
things,  wliat  authority  the  President  has  to  act  after  the  repeal. 

]Mr.  Clifford.  One  of  the  values  of  your  bill  and  this  type  of 
hearing  is  to  go  into  a  deeper  and  even  more  significant  question 
that  exists  in  our  country  today.  Our  Government  is  supposed  to  act 
as  the  result  of  the  will  of  the  people. 

Xow,  the  will  of  the  people  is  best  manifested  through  the  Con- 
gress of  the  United  States.  We  do  not  have  referenda  on  great  issues 
as  they  do  in  some  countries.  But  how  could  one  explain  this  follow- 
ing situation : 

I  believe  today  the  overwhelming  weight  of  the  opinion  in  this 
country  is  against  the  expanding  of  our  aerial  attacks  and  naval  at- 
tacks in  North  Vietnam.  In  addition,  I  think  that  the  people  are 
deeply  concerned  about  the  taxes  that  they  pay  today,  and  yet  with- 
out any  consultation  with  the  Congress,  which  is  really  the  closest 
representative  of  the  people,  a  policy  is  instituted  which  is  costing 
tens  of  millions  of  dollars. 

We  have  read  of  the  sorties  of  the  B-52's.  ]My  recollection  is  that 
every  time  a  B-52  flies  over  North  Vietnam  it  costs  us  $-iO,000.  Do 
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the  people  get  any  choice  as  to  whether  they  wish  their  money  to  be 
spent  in  that  manner  or  for  the  enormous  naval  flotilla  that  we  have 
assembled  ? 

Now,  I  think,  as  you  go  into  the  narrower  problem  of  executive 
agreements,  there  is  also  the  question  of  the  conduct  of  military  ac- 
tivities. Must  there  not  be  some  closer  kind  of  relationship  between 
the  Executive  and  the  Congress  so  that  the  American  people  can 
exert  their  will  in  order  to  have  an  impact  upon  executive  decisions  ? 

It  is  not  taking  place  today. 

Senator  Ervin.  Well,  I  certainly  agree,  as  stated  before,  that  the 
executive  agreement  is  a  very  useful  tool  for  implementing  foreign 
policy.  I  would  restrict  it,  if  I  could,  to  the  implementation  of  j^rior 
treaties  or  the  implementation  of  acts  of  Congress.  You  have  made  a 
very  helpful  contribution  to  the  study  of  the  committee  by  pointing 
out  that  there  are  certain  areas  in  which  the  President  has  the  con- 
stitutional power  to  act  without  the  consent  of  Congress  and  that 
Congress  cannot  legislate  to  control  that,  his  action  in  those  cases. 
This  suggests  a  very  appropriate  amendment  which  should  be  made 
to  this  bill.  Also,  you  have  made  a  very  helpful  suggestion  in  respect 
to  the  necessity  of  amending  the  bill  to  allow  for  the  fact  that  Con- 
gress lacks  the  power  to  nullify  a  prior  act  of  Congress  by  a  concur- 
rent resolution  which  does  not  require  the  consent  of  the  President. 
That  is  the  purpose,  as  you  suggested  to  begin  with,  of  holding  a 
hearing  of  this  kind. 

I  want  to  thank  you  very  much  for  those  suggestions. 

Professor  JNIiller  ? 

Professor  INIiller.  Thank  you,  Senator. 

Mr.  Clifford,  I  have  some  technical  questions,  if  I  may  pose  them 
to  you. 

I  am  interested  in  your  views  particularly  on  the  nature  of  the 
power  that  Congress  exercises  if  it  does  enact  a  bill  such  as  this. 

Do  you  have  any  doubts  in  your  mind  as  to  the  constitutional 
power  of  Congress  to  enact  this  bill,  subject,  of  course,  to  some  re- 
finements, such  as  you  have  suggested,  but  at  least  with  the  thrust  of 
S.  3475  ? 

Mr.  Clifford.  I  see  no  difficulties  in  that  regard. 

If  you  will  look  at  Article  I  of  our  Constitution  and  note  the 
broad  authority  given  there,  that  the  Congress  shall  have  power  to 
levy  and  collect  duties.  Congress  shall  have  power  to  regulate  coni- 
merce  with  foreign  nations,  which  would  relate  very  closely  to  this 
type  of  legislation,  to  establish  a  uniform  rule  of  naturalization,  to 
define  felonies  committed  on  the  high  seas  and  offenses  against  the 
law  of  nations,  to  declare  war,  to  raise,  support  and  maintain,  an 
Army  and  Navy,  and  then  note  tlie  sweeping  clause  that  says  that 
Congress  shall  have  the  right  to  make  all  laws  which  shall  be  necessary 
to  carry  out  the  aforementioned. 

If  you  consider  these  powers  under  article  I,  and  combine  them 
with  its  power  under  article  II  in  which  it  is  given  the  right  to  ad- 
vise and  consent  with  the  President  on  the  question  of  entering  into 
treaties,  I  find  no  difficulty  at  all  in  recognizing  the  power  given  to 
the  Congress  to  pass  this  kind  of  law  under  our  Constitution. 

Professor  Milij:r.  I  might  note,  too,  that  article  II,  section  8, 
clause  18,  the  implied  powers  clause,  gives  Congress  the  power  to 
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enact  laws  which  are  based  on  powers  vested  in  other  departments 
of  government  as  well.  So,  would  it  not  be  the  case,  Mr.  Clifford, 
that  Congress  under  its  implied  powers  clause  could  still  enact  this 
bill? 

Mr.  CLirroKD.  I  think  probably  so.  I  would  not  be  quite  so  clear 
on  that.  I  do  not  know  that  it  has  received  the  degree  of  clarification 
that  one  would  like,  but  I  would  generally  agree  with  that  possibil- 
ity. 

Professor  Miller.  Another  question :  In  your  testimony,  you  make 
the  point — and  I  think  rightfully  so — that  the  President  has  the 
full  power  to  recognize  foreign  governments.  Why  does  that  in- 
clude the  power  to  settle  claims  ?  Are  you  suggesting  inherent  power 
here  because  it  takes  in  other  actions  that,  under  our  system,  have 
been  left  to  the  President  alone  ? 

I  see  no  boundaries  in  your  statement. 

Mr.  Clifford.  It  was  in  this  regard  that  as  I  listened  to  Justice 
Goldberg  I  found  myself  in  disagreement.  I  do  not  have  any  partic- 
ular concern  over  what  you  call  it,  whether  you  call  it  inherent 
power  or  whether  j^ou  call  it  the  basic  constitutional  power.  But 
when  the  Constitution  says  that  the  President  shall  be  the  chief  ex- 
ecutive of  our  country,  when  it  says  that  he  shall  h^.ve  the  power  to 
enter  into  treaties,  that  he  shall  have  the  power  to  appoint  ministers 
and  ambassadors,  I  find  that  this  constitutes  a  sweeping  delegation 
of  power  that  I  think  our  Presidents  must  have.  I  do  not  feel  con- 
cern with  the  fact  that  the  Constitution  does  not  delineate  the  spe- 
cific powers  of  the  Presidency.  No  group  of  men,  no  matter  how  in- 
telligent, or  how  scholarly,  as  our  forefathers  obviously  were,  would 
have  the  prescience  to  be  able  to  foresee  in  1787  what  was  going  to 
exist  in  1972.  So,  I  think  they  gave  him  broad  powers,  and  I  think 
he  has  used  that  broad  power  to  enter  into  executive  agreements. 
And  if  we  wanted  to  clarify  the  debate,  I  would  take  the  position 
that  there  are  inherent  powers  in  the  chief  executive. 

Professor  INIiller.  Let  me  pursue  that  just  a  moment,  sir. 

In  settlement  of  claims,  for  example,  such  as  under  the  recognition 
by  President  Roosevelt  of  the  Soviet  Union — and  the  Pink  and  Bel- 
7nont  cases  brought  this  up — should  not  the  Congress  have  the  au- 
thority to  take  a  look  at  the  assignment  of  monetary  claims  owned 
by  the  former  government  of  the  Czar  ? 

In  other  words,  that  is  a  claim,  and  should  it  be  resolved  accord- 
ing to  executive  agreement  or  New  York  State  law  ? 

You  say  that  is  the  type  of  agreement  the  President  has  inherent 
authority  to  make  ? 

jNIr.  Clifford.  I  would  say,  j'^es,  I  would  go  that  far.  I  think  that 
the  President  under  his  implied  power  of  the  Constitution  has  that 
right  without  any  act  of  Congress.  Wlien  a  matter  became  a  contro- 
versy between  a  State  and  what  the  court  considered  to  be  a  higher 
law,  that  which  tb.e  Constitution  would  refer  to  as  the  supreme  law 
of  the  land,  the  Supreme  Court  has  gone  with  the  latter  theory  in 
deciding  those  cases. 

Professor  IMiller.  But  that  went  only  to  the  State  and  Federal 
power.  It  did  not  go  to  a  congressional-executive  relationship;  is 
tJiat  not  true  ? 


Mr.  Clifford.  Yes,  I  think  that  is  true.  But  if  the  President  of 
the  United  States  has  the  power  to  recognize  a  foreign  authority, 
and  I  think  we  can  agree  on  that,  then  I  think  that  this  other  power 
would  follow  logically.  And  with  reference  to  the  settling  of  claims, 
I  think  that  would  be  a  concomitant  of  his  ability  and  right  to  exer- 
cise the  power  of  recognition. 

Professor  IMiller.  There  are  problems  of  the  boundaries.  I  think 
it  is  an  unsettled  question.  Would  you  agree  that  it  is  an  unsettled 
constitutional  question  so  far  as  definitive  Surpeme  Court  decisions 
are  concerned? 

Mr.  Clifford,  I  would  agree  to  that.  And  what  I  am  doing  is  giv- 
ing my  opinion.  The  powers  of  the  presidency,  under  modern  condi- 
tions, have  to  be  maintained  and  preserved.  At  the  same  time,  I  am 
suggesting  my  support  for  this  legislation.  I  am  not  saying  that  this 
interferes  constitutionally  with  that  power.  What  I  am  suggesting  is 
that  this  bill  will  assist  in  giving  the  public  information  on  matters 
that  I  think  should  be  public  information  and  which,  in  many  in- 
stances heretofore,  have  not  been. 

Professor  jNIiller.  All  right,  sir. 

I  would  like  to  get  to  some  of  the  policy  aspects  of  this  as  well. 
Before  I  do,  I  think  it  is  fair  to  make  just  a  statement  concerning 
the  concurrent  resolution.  President  Roosevelt  published  a  posthu- 
mous note  of  his  agreement  with  your  position  on  that.  I  think  it  is 
fair  to  say  that  there  is  no  definitive  Supreme  Court  case  on  whether 
a  concurrent  resolution  can  supersede  an  act  of  Congress  or  not. 

Mr.  Clifford.  The  logic  would  be  against  it,  would  it  not?  Sup- 
pose the  Congress  passes  a  law,  and  it  then  gets  the  President's  sig- 
nature, and  then  suppose  there  is  but  one  simple  act  to  perform 
under  that  law.  I  am  making  it  easy.  And  the  President  performs 
that  one  simple  act  under  the  law,  and  then  under  this  bill  his  action 
is  sent  up  here,  and  within  60  days,  by  concurrent  resolution,  the 
Congress  disapproves  of  his  act. 

AVliat  it  is  really  doing  is  overruling  past  legislation  by  a  concur- 
rent resolution.  I  think  the  logic  of  that  is  poor. 

Professor  JMiller.  All  right,  sir.  The  suggestion  has  been  made, 
when  the  bill  was  fii'st  introduced  by  the  Senator  that  this  is  an 
undue  impediment  on  Executive  power.  It  occurs  to  me  that  this  is  a 
rather  innocuous  interjection  that  Congress  could  make  in  this  area. 

In  your  opinion,  are  the  provisions  of  this  bill  so  stringent  that  it 
would  unduly  hamper  the  Executive  ? 

Mr.  Clifford.  I  do  not  consi<ler  it  unduly  stringent,  but  I  cer- 
tainlv  do  not  consider  it  the  mildest  action  that  the  Congress  coukl 
take. 

The  Case  bill  is  much  milder  than  this.  The  Case  bill  merely  pro- 
vides that  the  President,  after  having  entered  into  an  executive 
agreement,  shall  merely  inform  the  Congress  by  filing  it  with  the 
Congress,  and  tliey  have  no  authority  to  take  action  with  reference  to 
it.  I  believe  that  the  present  administration  is  likely  to  disapprove 
heartily  of  this  legislation.  I  think  any  number  of  Presidents,  maybe 
most  Presidents,  would  disapprove  of  this  legislation.  So  I  do  not 
think  it  is  particularly  mild,  when  you  consider  that  for  years  a 
President  has  had  almost  sole  discretion  as  to  whether  he  will  utilize 
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the  treaty  route,  or  wliether  lie  will  adopt  the  executive  agreement 
route. 

And  in  most  instances,  because  it  is  so  much  easier,  he  adopts  the 
executive  agreement  route.  That  is  one  reason  why  we  are  in  the 
trouble  we  are  in. 

Xow  this  bill  says  to  the  President,  "You  no  longer  can  do  that  in 
most  instances.  You  no  longer  have  that  discretion.  You  no  longer 
can  cut  the  Congress  out  of  the  decisionmaking  process."  This  is  so 
because  with  most  executive  agreements,  leaving  out  those  w^hich  he 
has  the  inherent  power  to  execute,  you  must  send  those  executive 
agreements  to  the  Congress,  and  then  for  the  first  time  in  the  history 
of  this  country  the  Congress  shall  have  the  right  to  disapprove  of 
them.  I  consider  it  very  substantial  legislation. 

Professor  Miller.  Sir,  in  your  experience,  then,  as  Secretary  of 
Defense,  an  adviser  to  several  administrations,  would  it  be  a  major 
or  undue  impediment  on  the  conduct  of  our  foreign  affairs,  in  j'Our 
judgment? 

JNIr.  Clifford.  It  will  be  an  impediment  in  the  conduct  of  our  for- 
eign affairs.  It  will  not,  in  my  opinion,  be  an  undue  impediment. 
But,  my  point  is  this:  The  advantages  of  this  legislation,  in  my 
opinion,  far  outweigh  the  disadvantages  that  might  inure  to  an  ad- 
ministration as  it  goes  about  its  business,  and  those  advantages  are 
that  the  people  would  know"  more  about  what  is  going  on  in  the  for- 
mulation and  carrying  out  of  our  country's  foreign  policy. 

Professor  IMiller.  Thank  you,  sir.  No  further  questions. 

Senator  Ervix.  When  I  had  the  privilege  of  sitting  on  the  North 
Carolina  Supreme  Court,  we  had  quite  a  legal  controversy  between 
two  parties  as  to  the  meaning  of  an  opinion  which  our  chief  justice 
had  written.  After  listening  to  the  argument,  he  said  that  the  breth- 
ren had  read  the  same  book  but  they  had  drawn  different  conclu- 
sions. Similarly,  I  am  compelled  to  say  that  I  draw  different  conclu- 
sions from  my  reading  of  the  Constitution.  The  fact  that  the 
Constitution  says  that  the  President  is  an  executive  officer  of  the 
Federal  Government  does  not  give  him  an  inherent  Executive  power. 
JMy  position  is  that  the  Constitution  spells  out  in  detail  what  his 
powers  are  as  executive  officer  of  the  Federal  Government. 

Also,  the  supremacy  clause  of  the  Constitution  says  that  this  Con- 
stitution, and  the  acts  of  Congress  passed  pursuant  thereto  and 
treaties  made  on  behalf  of  the  United  States,  shall  be  the  supreme 
law  of  the  land.  It  does  not  say  executive  agreements. 

I  think  that  the  chief  executive  officer  has  to  execute  treaties  and 
acts  of  Congress,  and,  therefore,  I  think  he  has  authority  to  make 
executive  agreements  which  implement  or  carry  out  the  terms  of 
treaties  or  carry  out  the  terms  of  acts  of  Congress. 

I  will  have  to  concede  that  the  Pink  case  and  the  Belmont  case  do 
not  seem  to  coincide  with  my  sound  views  on  this  subject.  But  I  still 
maintain  that  the  Supreme  Court  is  like  Homer  in  that  it  occasion- 
ally nods,  too,  and  makes  mistakes.  I  think  that  if  the  Supreme 
Court  would  interpret  the  Constitution  correctly,  especially  the  su- 
premacy clause,  it  would  have  to  say  that  the  President  could  not 
make  an  executive  agreement  such  as  in  the  Pink  and  Belmont  cases, 
amounted  to  an  exercise  of  lawmaking  power  because  they  superseded 
the  State  law. 
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One  of  the  great  things  about  this  marvelous  document  is  that  it 
sometimes  affords,  I  think,  grounds  for  very,  very  interesting  debate. 

]Mr.  Clifford.  I  might  suggest,  Mr.  Chairman,  in  that  regard,  I 
think  your  bill  proceeds  in  the  right  direction  because  you  and  I 
might  discuss  at  great  length  at  our  different  views  of  what  the  Su- 
preme Court  cases  mean,  but  I  think  your  bill  cuts  through  that  de- 
bate and  recognizes  the  existence  of  executive  agreements.  Your  bill, 
in  effect,  says  to  the  President,  "Take  us  in  on  it ;  take  the  Congress  in : 
go  ahead  and  make  executive  agreements,  but  give  us  the  right  to 
study  them."  Many  of  them  will  just  be  routine,  but  there  will  be  key 
agreements  that  occasionally  come  up  that  the  Congress  might  disa- 
gree on,  and  it  can  then  act  on  them. 

I  might  make  what  I  consider  to  be  a  practical  suggestion.  I  be- 
lieve if  this  bill  becomes  law,  you  would  want  to  establish  a  joint 
staff  of  experienced  individuals  in  this  field  so  that  the  executive 
branch  of  Government  could  send  executive  agreements  to  that  staff. 
Perhaps  18  out  of  20,  or  20  out  of  30  would  be  routine,  and  you 
would  not  have  to  bother  with  them.  They  would  not  come  up  by 
the  truckload,  but  they  will  surely  come  up  by  the  cartload.  In  the 
Defense  Department  they  enter  into  them  by  the  hundreds. 

Most  of  those  will  be  routine.  So,  if  you  have  an  intelligent,  able 
staff,  they  can  winnow  through  this  great  mass  and  pick  out  the 
ones  that'the  Congress  should  look  at,  and  in  that  way  I  think  a  sig- 
nal would  be  performed. 

Senator  Ervin.  Well,  I  certainly  think  that,  regardless  of  whether 
or  not  executive  agreements  fit  the  Constitution  in  all  respects,  that, 
as  you  point  out,  we  have  had  some  disastrous  policies  resulting 
from  the  use  of  executive  agreements.  It  is  well  to  see  if  we  can  do 
something  to  minimize  the  danger  which  comes  to  the  country  from 
policies  of  that  nature.  This  bill's  purpose  is  to  do  something  con- 
structive in  that  field. 

Your  last  suggestion  is  one  that  permits  very  thoughtful  study 
about  how  this  bill,  if  it  is  enacted,  should  be  implemented — what 
procedure  should  be  adopted  to  make  it  operate  with  the  least  detri- 
ment to  the  carrying  on  of  the  Government  while  at  the  same  time 
promoting,  as  far  as  possible,  the  national  security  against  unwise 
executive  agreements. 

Mr.  Edmisten.  ]Mr.  Clifford,  would  you  say  that  the  recent  agree- 
ments between  the  United  States  and  the  Azores  and  Bahrain  should 
have  had  the  attention  of  the  Congress  ?  Those  were  not  routine  mat- 
ters, were  they? 

Mr.  Clifford.  I  would  have  to  say  that  I  am  not  particularly  con- 
cerned about  those  agreements.  If  I  had  my  wish,  I  would  have 
preferred  that  they  be  sent  to  the  Senate  as  treaties,  but  I  am  not 
aware  of  any  deep  significance  in  either  the  Azores  agreement  or  the 
Bahrain.  They  have  been  in  existence  before. 

Certainly  the  Azores  agreement  could  be  justified  by  the  fact  that 
Portugal  is  a  signatory  to  the  NATO  Treaty,  and  that  the  authority 
existed  under  NATO. 

In  Bahrain  we  went  in  and  replaced  the  British. 

The  value  of  this  bill  is,  that  even  if  they  were  entered  into  as  ex- 
ecutive agreements,  under  this  legislation  the  Congress  would  still 
get  a  look  at  them.  It  takes  that  discretion  away  from  the  President, 
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and  I  think  rightfully  so,  and  gives  the  Congress  a  greater  part  in 
policy  determination. 

Senator  Ervix.  Did  you  have  questions  ? 

^Ir.  Abramson.  Yes;  just  one  question.  On  page  2  of  the  bill  it 
discusses  what  I  think  is  important  about  the  public  disclosure  in 
the  area  of  national  security,  and  it  says  if  in  the  opinion  of  the 
President,  such  an  agreement  should  be  adverse  to  the  national  secu- 
rity it  would  be  viewed  only  in  camera  by  the  respective  committees, 
and  that  seems  a  very  wide  delegation  of  discretion.  I  suppose  my 
question  to  you  is:  Do  you  think  that  could  be  abused,  and  does  it 
serve  the  end  objective  of  getting  the  public  informed,  because  we 
could,  perhaps,  have  the  same  problem  of  having  the  Congress  view 
these  things  and  never  ever  have  the  public  view  them  ? 

IMr.  Clifford.  You  must  start  with  the  premise,  that  in  the  con- 
duct of  foreign  relations  today,  there  have  to  be  secret  agreements.  I 
do  not  believe  that  our  country  could  conduct  its  affairs  today  with- 
out entering  into  secret  agreements.  The  world  is  in  that  posture  at 
the  present  time,  and  I  think  that  Congress  must  be  inordinately 
careful  not  to  encroach  upon  that. 

I  read  that  part  of  the  bill  with  care.  I  thought  it  wisely  drawn. 
When  a  President  thinks  that  a  certain  agreement  must  remain  con- 
fidential, he  so  informs  the  proper  committees  of  the  Senate  and  the 
House  and  the  two  Houses  must  keep  it  confidential. 

Now,  I  suggest  it  places  a  very  real  responsibility  upon  the  Mem- 
bers of  Congress,  because  if  this  bill  became  law  and  there  were  in- 
stances in  which  executive  agreements  were  sent  up  that  were  highly 
secret,  and  highly  sensitive  and  delicate,  and  leaks  took  place  in  the 
Congress,  the  results  could  be  disadvantageous  to  our  country. 

So,  it  does  increase  the  responsibility  of  Congress.  As  we  all  know, 
there  is  the  oft-repeated  statements  that  it  is  difficult  to  keep  a  secret 
in  Congress.  However,  our  outstanding  disclosures  lately,  interest- 
ingly enough,  have  not  come  from  the  Congress.  The  Pentagon  pa- 
pers, for  example,  came  from  the  executive  branch  of  the  Govern- 
ment, and  the  interesting  colloquies  that  involved  India  and 
Pakistan  did  not  come  from  the  Congress. 

So,  perhaps  both  branches  of  Government  must  be  more  careful  of 
the  manner  in  which  they  conduct  their  business. 

Mr.  Abramson.  Thank  you. 

Senator  ER\T:]sr.  Thank  you  very  much.  You  have  given  a  very 
thoughtful  and  very  helpful  statement  to  us,  and  we  are  greatly  in- 
debted to  you  for  it. 

J\Ir.  Clifford.  Thank  you  very  much. 

Biographical  Information — Clakk  M.  Clifford 

Born  in  Fort  Scott,  Kansas,  December  25,  1906,  son  of  the  late  Frank  Andrew 
Clifeord  and  the  late  Georgia  (McAdams)  Clifford.  Shortly  thereafter  the  fam- 
ily moved  to  St.  Louis,  Missouri. 

Attended  public  schools  and  then  went  to  college  and  law  school  at  Washing- 
ton University  in  St.  Louis,  graduating  in  1928. 

Entered  the  practice  of  law  in  St.  Louis  in  1928  in  association  with  Jacob 
M.  Lashly. 

Volunteered  for  service  in  the  United  States  Naval  Reserve  in  1943,  and  re- 
ceived commission  of  Lieutenant  (j.g.)  Served  as  special  assistant  to  Com- 
mander, Western  Sea  Frontier,  later  as  assistant  Naval  Aide  to  the  President, 
and  as  Naval  Aide  to  the  President. 
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Separated  from  the  Service  in  1946  with  permanent  rank  of  Captain. 

Appointed  Special  Counsel  to  the  President  of  the  United  States  in  June, 
1946  by  President  Harry  S.  Truman.  Served  in  that  capacity  until  Februarv  1, 
1950. 

In  1945,  President  Truman  assigned  him  the  task  of  conducting  a  study  in 
depth  of  the  unification  of  the  Armed  Services.  He  worked  with  the  War  De- 
partment, the  Department  of  the  Navy,  other  departments  and  agencies  in- 
volved, and  the  Congress  for  two  years  thereafter.  There  finally  resulted  the 
passage  of  legislation  in  1947  entitled  "The  National  Security  Act."  He  was 
one  of  the  principal  architects  of  this  legislation. 

Thereafter,  he  served  as  liaison  between  the  White  House  and  the  new  Sec- 
retary of  Defense. 

Again  in  1949,  he  w^orked  with  the  Secretary  of  Defense,  other  departments 
and  the  Congress  to  obtain  passage  of  the  '"National  Security  Act  Amendments 
of  1949",  which  greatly  strengthened  the  authority  of  the  Secretary  of  Defense 
and  changed  the  national  military  establishment  into  a  regular  executive  De- 
partment of  Defense. 

On  February  1,  1950,  he  resigned  as  Counsel  to  the  President  and  estab- 
lished a  law  firm  in  Washington,  D.  C.  under  the  firm  name  of  Clifford  and 
Miller. 

In  1960,  he  served  as  a  member  of  the  Committee  on  the  Defense  Establish- 
ment, appointed  by  Senator  John  F.  Kennedy  to  survey  the  organization,  man- 
agement and  administration  of  the  Defense  Department.  This  committee  was 
chaired  by  Senator  Stuart  Symington. 

Between  November,  1960  and  January,  1961  he  represented  President-elect 
Kennedy  in  the  transition  period  involving  the  take-over  of  the  Executive 
Branch  of  Government  from  the  Eisenhower  Administration. 

In  May  1961,  President  Kennedy  appointed  Mr.  Clifford  a  member  of  the 
President's  Foreign  Intelligence  Advisory  Board.  In  April  1962,  Dr.  James 
Killian  of  M.I.T.  resigned  as  Chairman  of  the  Board,  because  of  ill  health,  and 
Mr.  Clifford  was  appointed  Chairman  by  President  Kennedy. 

In  1965,  Mr.  Clifford  made  a  trip  to  the  Far  East  and  visited  certain  coun- 
tries in  his  capacity  as  Chairman  of  the  Intelligence  Board. 

In  1966,  he  served  as  an  advisor  to  President  John.son  at  the  Manila  Confer- 
ence. 

In  1987,  Mr.  Clifford  and  General  Maxwell  Taylor  visited  a  number  of  South- 
east Asian  and  Pacific  countries  as  personal  emissaries  of  President  Johnson. 

On  January  19,  1968,  President  Johnson  nominated  him  to  be  Secretary  of 
Defense.  On  January  30,  1968,  he  was  unanimously  confirmed  by  the  United 
States  Senate.  On  March  1,  1968  he  was  sworn  in  as  Secretary  of  Defense  of 
the  United  States. 

Mr.  Clifford  served  as  Secretary  of  Defense  imtil  January  20,  1969,  after 
which  he  returned  to  the  practice  of  law  in  Washington,  D.  C.  as  senior  part- 
ner of  the  firm  of  Clifford,  Warnke,  Glass.  Mcllwain  &  Finney  with  oflices  at 
815  Connecticut  Avenue. 

jMr.  Edmtsten.  Mr.  Chairman,  the  next  witness  is  Dr.  James  A. 
Robinson,  the  president  of  Macalester  Colleo^e.  Is  Dr.  Robinson  hei-e  ? 

Senator  ER\^N.  I  want  to  welcome  you  to  the  subcommittee  and 
express  our  deep  appreciation  for  your  willingness  to  come  and  give 
us  the  benefit  of  your  study,  observations,  and  views  on  this  very  im- 
portant question. 

STATEMENT  OF  JAMES  A.  ROBINSON,  PRESIDENT  AND  PROFESSOR 
OF  POLITICAL  SCIENCE,  MACALESTER  COLLEGE 

Dr.  Robinson.  Thank  you  very  much,  jSIr.  Chairman.  I  appreciate 
your  invitation  to  offer  my  views  on  your  proposals  today. 

As  one  who  is  in  his  first  year  of  a  college  presidency — on  the 
campus  where  your  colleague  Senator  Hmnphrey  taught  his  latest 
class — I  have  become  accustomed  to  taking  more  advice  than  I  give. 
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Yet  because  of  the  significance  of  proposals  now  before  Congress 
and  this  subcommittee,  I  will  revert  to  the  sterotypical  role  of  the 
professor  of  political  science,  that  of  advice-giver.  In  domg  so,  I 
shall,  however,  try  not  to  repeat  what  you  may  hear  from  other 

sources.  .  .... 

I  promise  to  be  brief.  If  my  outline  of  major  propositions  inter- 
ests you,  I  shall  be  glad  to  enlarge  upon  it.  My  presentation  consists 
of  three  points. 

First,  I  sense  that  the  Nation  is  looking  to  Congress  to  play  a 
more  influential  role  in  making  foreign  policy  in  the  future  than  it 
has  played  in  the  recent  past.  In  part,  this  expectation  derives  from 
discouragement  with  what  is  now  widely  regarded  as  a  lamentable, 
regrettable,  and  I  might  add  detestable  experience  in  Vietnam.  ;Mr. 
Chairman,  many  of  us,  including  large  numbers  of  college  students, 
but  not  exclusively  youth,  thought  that  the  presidential  election  of 
19G8  presaged  an  end  to  the  war  in  Vietnam.  I  will  not  repeat  to  you 
the  litany  of  criticisms  of  the  enormously  expensive  and  now  largely 
empty  efforts  in  Southeast  Asia.  A  change  of  parties  and  of  presi- 
dential control  and  8  to  4  years  time  have  not  ended  that  war.  The 
recent  intensification  of  bombings  has  excited  campuses  and  commu- 
nities without  being  accompanied  by  any  persuasive  evidence  that 
that  war  can  be  shortened  by  the  bombings  or  that  our  fundamental 
national  interests  will  be  enhanced  by  them.  These  hearings,  and 
similar  congressional  inquiries,  are  timely  reminders  that  we  may 
look  to  the  "legislative  branch  for  help  in  avoiding  future  debacles 
such  as  the  one  into  which  we  have  plunged  and  seem  not  to  be  able 
to  extricate  ourselves. 

Second,  with  all  due  respect,  jNIr.  Chairman,  I  believe  your  bill  S. 
3475  misses  the  mark.  As  I  understand  the  proposal  now  before  you, 
the  President  would  be  required  to  submit  all  executive  agreements 
to  Congress  for  a  period  of  60  days'  suspension  during  which  a  joint 
concurrent  resolution  could  invalidate  an  agreement.  I  do  not  see 
that  such  a  procedure  would  have  prevented  the  major  mistakes  of 
recent  foreign  policy.  While  the  proposed  procedure  appears  to  be  a 
valuable  check  on  Executive  power,  it  overlooks  the  need  for  the  Ex- 
ecutive to  be  able  to  act  decisively  and  confidently  in  the  daily  con- 
duct of  a  large  volume  of  technical  understandings  with  other  gov- 
ernments. ]\Iuch  as  I  appreciate  the  intent  of  the  chairman's  bill,  and 
notwithstanding  INIr.  Goldberg's  and  INIr.  Clifford's  obviously  greater 
experience  than  mine  in  this  field,  I  believe  it  negative  in  its  orien- 
tation and  self-defeating  in  its  effects. 

This  leads  me  to  my  third  point.  Congress  needs  to  shed  its  pri- 
mary tendencies  toward  negativism,  trimming,  suspending,  vetoing, 
and  amending.  It  needs  to  prepare  itself  for  more  positive,  creative 
actions  in  foreign  policy.  It  needs  to  organize  itself  to  avoid  react- 
ing and  to  increase  its  capacity  for  anticipating. 

Senator  Ervin,  your  bill  does  not  meet  these  objectives,  and  the 
reason  it  does  not  meet  these  objectives  is  that  separation  of  power 
is  not  really  the  issue.  Nor  is  limiting  power  the  key  solution  to  our 
difficulties  in  foreign  affairs.  On  the  contrary,  power  remains  essen- 
tial to  the  Nation  and  to  each  of  its  three  coordinate  branches,  legis- 
lative, executive,  and  judicial.  What  is  required  is  power  that  bal- 
ances power,  not  merely  by  vetoing  another  branch's  efforts,  but  by 
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competing  with  it  for  creative  alternatives  to  contemporary  prob- 
lems. 

Ten  years  ago,  I  wrote  a  book  called  "Congress  and  Foreign  Policy 
Making."  I  argued  for  a  conception  of  Congress'  role  as  a  positive  not 
a  negative  one.  Most  reviewers  thought  I  was  overly  sanguine  about 
the  potentialities  of  congressional  influence  and  initiative  in  foreign 
affairs.  The  executive  was  considered  the  favored  if  not  the  exclusive 
party  in  this  field.  Congress'  role  was  regarded  as  confined  to  limiting, 
amending,  vetoing,  or  reviewing  executive  action. 

After  10  years,  there  is  greater  interest  in  legislative  action,  but  I 
confess  such  interest  seems  still  to  concentrate  on  stopping  the  execu- 
tive from  making  a  mistake  rather  than  prompting  that  branch  to 
find  innovative  alternatives. 

Several  years  ago,  I  and  many  others  outlined  to  the  Joint  Com- 
mittee on  the  Organization  of  Congress  a  set  of  recommendations  for 
making  this  branch  more  creative  and  constructive.  Some  slight 
progress  has  been  made,  but  I  believe,  frankly,  Congress  still  too 
often  reacts  rather  than  innovates. 

And  in  meeting  this  objective,  nothing  is  more  vital  than  improv- 
ing your  access  to  information  about  foreign  affairs.  That  implies 
dollars,  for  staff,  for  consultants,  for  studies,  for  travel,  for  publica- 
tions. But,  compared  to  the  dollars  misspent  recently  in  this  society 
of  perverted  priorities,  what  you  need  is  minuscule.  If  JNIr.  Clifford's 
figure  of  $40,000  per  sortie  is  at  all  correct,  that  would  provide  an 
awful  lot  of  creative  information  for  Congress  and  the  Executive 
alike. 

In  conclusion,  ]Mr.  Chairman,  I  believe  that  this  committee  has  ad- 
dressed itself  to  only  half  the  problem,  and  perhaps  the  lesser  half 
at  that.  Emphasizing  the  separation  of  power  threatens  to  inhibit 
imaginative  exercise  of  separate  powers.  Congressional  as  well  as 
presidential.  Saying  "no"  to  an  executive  agreement  may  constitute  a 
necessary  condition  for  a  creative  alternative  in  foreign  policy,  but 
not  a  sufficient  one.  For  this  reason,  I  would  welcome  greater  explo- 
ration of  ways  in  which  the  House  and  Senate  could  get  off  the  de- 
fensive in  foreign  policy  making  and  increase  their  positive  contri- 
butions to  improving  our  relations  with  and  among  other  nations. 

I  hope  your  subsequent  efforts  will  pursue  such  a  direction.  If 
they  do,  I  believe  you  will  find  additional  ways  to  serve  the  Nation, 
to  maintain  its  freedom  and  to  secure  peace  with  and  among  all 
others. 

Senator  Ervin.  Do  you  not  believe  that  the  Constitution  separates 
the  powers  of  the  President  and  the  Senate  with  respect  to  negotiat- 
ing and  approving  treaties? 
Dr.  Robinson.  Yes,  sir. 

Senator  Ervin.  Then  certainly  this  is  a  question  of  separation  of 
powers  ? 

Dr.  EoBiNsoN.  Yes,  sir. 

Senator  ER\^N.  Now,  what  limits  do  you  think  the  Constitution 
puts  on  the  President  when  it  comes  to  making  agreements  with  for- 
eign nations? 

Dr.  Robinson.  I  read  with  some  care  the  testimony  taken  in  the 
case  of  hearings  on  the  Case  bill,  which  I,  incidentally,  would  think 
would  be  a  happy  solution  to  this  problem;  that  is  to  say,  that  all 
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executive  agreements  would  have  to  be  reported  in  some  systematic, 
codified  way,  to  Congress.  But,  I  think  that  on  discovery  that  any 
executive  agreement,  in  the  view  of  Congress  has  exceeded  congres- 
sional policy  or  its  intent,  that  Congress  would,  by  affirmative  ac- 
tion, undertake  to  repeal  that  executive  agreement. 

I  am  not  for  unlimited  Presidential  powers  any  more  than  I 
would  be  for  unlimited  congressional  or  judicial  powers,  but  I  think 
there  are  serious  complications,  one  which  I  noticed  this  morning.  I 
would  like  to  refer  to  the  exchange  between  Professor  Miller  and 
Ambassador  Goldberg.  I  noticed  that  the  question  had  to  do  with  an 
example  in  which  an  executive  agreement  committed  dollars  from 
this  country  to  another  country. 

Well,  now,  if  such  an  executive  agreement  were  brought  before 
Congress,  under  the  Ervin  bill,  and  if  that  executive  agreement  were 
not  overturned  within  60  days,  then  it  would  seem  to  me  that  Con- 
gress would  have,  by  its  silence,  given  consent  to  that  outflow  of  dol- 
Tars,  and  yet  would  that  not  be  a  subversion  of  the  appropriations 
provisions  of  the  Constitution? 

Senator  EE^^x.  I  would  question  whether  that  would  be  because 
the  Constitution  says  that  no  money  shall  be  appropriated  except  by 
act  of  Congress. 

Dr.  KoBiNSON.  But  if  the  President  is  obligated  to  uphold  that 
agreement,  to  carry  out  that  agreement  by  having  signed  it,  and  if 
Congress  does  not  overturn  it  within  60  days,  has  not  Congress 
given  a  kind  of  assent  to  it? 

Senator  Ervin.  What  would  be  the  effect  of  that  executive  agree- 
ment if  Congress  never  heard  of  it? 
Dr.  RoBixsoN.  I  assume  that  part  of  it  could  not  take  force. 
Senator  EE\T[]sr.  Under  the  present  system,  if  it  was  not  reported 

to  Congress 

Dr.  Robinson.  Then  the  President  would  have  to  get  the  money 
from  some  place  other  than  the  appropriations,  some  contingency 
fund  or  otherwise. 

Senator  Ervin.  I  do  not  believe  Congress  acts  through  acquies- 
cence as  far  as  appropriations  are  concerned.  I  thing  the  Constitution 
explicitly  says  that  no  money  shall  be  taken  out  of  the  Public  Treas- 
ury except  by  appropriations  authorized  by  the  Congress. 

Dr.  Robinson.  I  understand  that,  but  I  wonder  whether  foreign 
governments  read  the  Constitution  as  carefully  as  we  do,  and  would 

tliey  not  think 

Senator  Ervin.  That  is  fundamentally,  I  think,  our  big  trouble  in 
this  field.  Foreign  peoples  do  not  always  understand  our  Constitu- 
tion, and  they  often  think  that  when  the  President  says  something 
— or  even  a  Senator  says  something — that  it  represents  how  the  Gov- 
ernment speaks. 

Now,  I  am  very  much  intrigued,  as  I  was  intrigued  by  Mr.  Clif- 
ford's testimony  as  to  just  w^hat  legal  status  an  executive  agreement 
has,  since  the  Constitution  says  that  we  have  three  kinds  of  supreme 
law  of  the  land — the  Constitution,  acts  of  Congress  passed  pursuant 
to  the  Constitution,  and  treaties. 

I  recognize  that  it  is  a  useful  instrument  to  implement  a  treaty  or 
implement  an  act  of  Congress,  but  it  certainly  is  not  the  supreme 
law  of  the  land.  I  do  not  believe  we  have  any  kind  of  inferior  law 
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of  the  land  and,  therefore,  I  cannot  go  along  with  some  of  the  views 
that  have  been  expressed  by  the  Supreme  Court  in  the  Pink  and  the 

Belmont  cases. 

Do  I  understand  that  you  take  the  position  that  executive  agree- 
ments should  be  reported^,  and  that  Congress  is  entitled  to  know  of 

them? 

Dr.  Robinson.  Yes,  I  see  no  reason,  except  the  obvious  problems 
of  disclosure  of  secret  documents 

Senator  Ervin.  But,  the  Congress  should  not  take  any  action 
when  it  sees  an  executive  agreement  which  undertakes  to  exercise  the 
lawmaking  power  of  Congress,  or  which  calls  for  the  expenditure  of 
money  that  only  Congress  has  authority  to  appropriate. 

Dr.  Robinson.  Well,  why  cannot  Congress,  by  an  act  of  Congress, 
undertake  to  overturn  such  an  agreement?  Or,  if  there  is  reason  to 
believe  that  the  agreement  is  not  in  pursuance  of  an  act  of  Congress, 
are  there  not  recourses  in  the  courts  ? 

Now,  I  am  not  trained  in  the  law,  but  I  am  not  arguing  the  legal 
matters  here.  I  am  arguing  the  policy  matters  which  are  that  I 
think  the  President  cannot  oi)erate  without  executive  action.  I  think 
this  is  the  really  fundamental  problem,  making  policies  that  are  not 
bound  up  in  keeping  the  Executive  from  making  a  bad  executive 
agreement,  but  how  can  Congress  get  the  process  to  be  more  creative 
and  avoid  future  Vietnams. 

Senator  Ervin.  I  am  also  intrigued  with  your  suggestion  that  the 
Congress  ought  to  do  something  affirmative  in  the  field  of  foreign 
policy.  I  would  certainly  welcome  any  suggestions  you  might  make 
as  to  what  affirmative  action  the  Congress  can  take. 

Dr.  Robinson.  If  I  could  expand  on  that  for  just  a  minute,  it 
seems  to  me  the  key  word  is  information,  and  in  the  history  of  this 
country  the  power,  the  domination  of  one  branch  over  the  other,  has 
oscillated.  At  one  time  there  has  been  a  strong  Congress,  and  at 
other  times  a  strong  President. 

But,  in  contemporary  public  policy,  both  with  respect  to  foreign 
policy  and  domestic  policy,  by  and  large  I  think  that  the  executive 
is  the  branch  that  is  dominating  the  Congress  rather  than  Congress 
dominating  the  executive,  and  you  have  tried  to  speculate  about  why 
that  is  the  ease. 

Incidentally,  this  is  true  in  virtually  all  other  governments.  As  a 
matter  of  fact,  when  we  criticize  Congress  for  being  weak,  we  ought 
to  footnote  such  a  statement  and  say  that  it  has  remained  the 
strongest  vis-a-vis  the  executive  body,  stronger  than  any  other  legis- 
lature in  the  world.  It  remains,  in  my  judgment,  less  powerful  than 
the  executive,  and  this  has  by  and  large  been  the  trend  now  for 
roughly  75  years,  and  that  trend  dates  from  the  beginning  of  what  I 
call  the  information  revolution  which  is  a  byproduct  of  the  in- 
dustrial revolution.  An  interesting  way  of  illustrating  the  impor- 
tance of  information  and  the  different  ways  in  which  Congress  and 
the  executive  respond  to  information  is  to  recall  the  troubles  in  com- 
pleting the  census  of  1880.  1880  was  the  first  year  in  which  the  pop- 
ulation of  this  country  grew  by  more  than  10  million  in  a  single  dec- 
ade. Up  to  that  time  the  Census  Bureau  processed  the  enumerations 
by  hand,  and  by  1885  it  became  clear  that  the  Census  Bureau  would 
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not  complete  the  1880  enumeration  before  having  to  take  the  1890 

enumeration.  .  .  . 

And  that  is  when  the  first  mechanical  data  processmg  machme 
was  invented,  to  process  all  of  this  material  by  machinery  instead  of 

by  hand.  . 

SimuUaneonslv.  or  almost  simnltaneously.  came  the  nn^ention  ot  the 
typewriter  and  Pitman's  perfection  of  shorthand,  and  that  just  led 

to  a  profusion  of  paper.  .  i       <• 

We  may  think  of  the  mimeograph  machine  as  the  forerunner  to 
bulging  briefcases  and  files,  but^the  same  effect  was  added  by  the  m- 
troducdon  of  data  processing,  carbon  paper  and  shorthand. 

Now,  the  Executive  positioned  itself  better,  somehow  to  respond  to 
this  information  revolution.  Typically  we  think  of  bureaucracy  as 
being  executive.  There  is  no  reason  at  all  bureaucracy  cannot  exist  in 
legisTative  or  judicial  brandies,  but  the  Executive  prevailed  because 
the  bureaucrats  have  learned  how  to  acquire,  and  screen  and  organize 
information  much  more  effectiA-ely  than  has  Congress. 

In  addition  to  their  being  more  information,  the  industrial 
l•e^■olution  also  produced  more  problems,  shifts  in  population,  mobil- 
ity, concentration  in  the  cities,  immigration,  transportation,  commu- 
nications, and  all  of  the  rest  which  leads  to  more  social  problems. 

So,  with  more  information  about  more  problems,  and  with  the  Ex- 
ecutive having  bureaucratized  itself  to  handle  that  information,  it 
got  the  upper  hand,  and  by  and  large  has  kept  it.  And  I  think  of 
the  reports  your  committees  do.  Most  of  the  information  comes  from 
the  executive  branch,  and  I  think  Congress  has  got  to  regain  some 
of  the  information  advantage  before  it  can  be  more  creative  vis-a-vis 
the  Executive. 

Senator  ERV^N.  Well,  I  think  that  the  weakness  you  point  out  in 
Congress  is  very  substantially  a  result  of  party  government,  al- 
though we  do  not  have  party  government  in  this  country  in  the 
strict  sense  of  the  term,  such  as  in  England.  But,  the  Executive  has 
only  one  mind  and  one  voice,  while  in  Congress  there  are  100  Sena- 
tors and  4o5  Congressmen.  Unfortunately,  Congress  is  at  a  disadvan- 
tage in  this  respect.  When  the  President  takes  certain  action  and 
makes  a  certain  proposal,  there  is  a  substantial  percentage  of  Con- 
gress tliat  will  support  him  simply  because  they  belong  to  his  politi- 
cal party  and  think  there  is  some  party  advantage  in  it.  That  really 
tends  to  disable  Congress  in  its  ability  to  take  aggressive  action  in 
the  field  of  foreign  policy. 

In  other  words.  I  find  it  very  difficult  to  persuade  other  Senators 
to  accept  my  sound  views  on  many  problems.  It  seems  to  me  that 
Congress  has  an  obligation  to  protect  its  legitimate  sphere  in  the 
field  of  foreign  policy. 

Dr.  RoBiNsox.  I  do  not  quarrel  with  that. 

Seiiator  Ervix.  So,  I  do  think  that  there  is  a  very  substantial 
question  of  the  separation  of  powers  as  to  whether  or  not  Congress 
is  going  to  sit  by  and  let  the  President  enter  into  executive  agree- 
ments and  circumvent  the  treatymaking  process,  because  in  the  trea- 
tymaking;  process  the  President  has  to  consult  witli  Congress. 

And  I  think  executive  agreements  too  often  are  used  to  circum- 
vent the  treatymaking  process,  and  they  constitute  in  legal  effect,  in 
many  cases,  a  usurpation  of  the  legislative  power  of  the  Congress. 
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Dr.  RoBixsox.  Have  you  given  any  consideration  to  proposing  a 
constitutional  amendment  which  would  reduce  the  two-thirds  re- 
quirement to  a  majority  and  share  the  treatymaking  power  with  the 
House  ? 

You  see,  my  understanding  is  that  one  of  the  reasons  an  executive 
agreement  is  so  profusely  used,  and  was  in  the  1930s,  is  and  was  be- 
cause in  trade  agreements  and  in  other  matters,  the  administration 
thought  getting  two-thirds  vote  of  the  Senate  was  too  high. 

Senator  Ervin.  No,  I  have  never  given  thought  to  that  simply  be- 
cause it  is  too  much  of  a  job  to  get  the  Constitution  amended.  You 
have  to  get  the  two-thirds  of  each  House  to  vote  for  a  constitutional 
proposal,  and  j^ou  also  have  to  get  three-fourths  of  the  States. 

Dr.  EoBixsox.  Leaving  aside  that  obstacle,  assuming  you  could  do 
that,  would  that  not  reduce  the  temptation  to  use  the  executive 
agreement  ? 

Senator  Er^^n.  No,  I  think  the  two-thirds  is  a  protection  against 
the  power  of  the  Executive. 

Dr.  RoBixsoN.  But  that  is  one  of  the  factors  encouraging  the  use 
of  agreements. 

Senator  Erven.  I  think  it  would  increase  the  power  of  the  Execu- 
tive in  requiring  a  majority  rather  than  two-thirds.  Now,  it  might 
obviate  some  executive  agreements,  there  is  no  question  about  that, 
but  it  would  increase  the  power  of  the  President  and  decrease  the 
power  of  the  Senate. 

Dr.  Robinson.  But  would  increase  that  of  the  House,  by  involv- 
ing the  House  in  treaties. 

Senator  Ervin.  Well,  yes,  it  would  increase  the  power  of  the 
House. 

Of  course,  the  Congress  cannot  make  a  treaty  or  negotiate  a 
treaty.  George  Washington  learned  that,  to  his  sorrow,  when  he  took 
the  advice  and  consent  literally,  and  lie  came  down  and  wanted  to 
sit  in  the  Senate  and  get  the  Senate  to  advise  him  on  what  he  had 
put  in  a  treaty,  as  I  recall,  and  he  did  not  fare  very  well.  He  did 
not  receive  the  respect  he  was  due. 

But,  I  am  interested  in  how  the  Congress  can  be  more  aggressive 
in  this  field  and  take  on  more  power  and  exercise  more  power. 

Dr.  Robinson.  I  think  it  has  to  improve  its  information  resources. 

Senator  Ervin.  It  would  have  to  get  a  lot  of  foreign  information 
that  now  is  available  to  the  President  through  the  CIA  which  we  do 
not  get.  We  need  information  about  foreign  countries  and  what  is 
going  on  in  them  in  order  to  deal  with  foreign  policy.  We  do  not  get 
very  much  of  that,  except  when  we  go  on  a  touring  junket.  I  would 
certainly  agree  that  we  need  more  information,  but,  our  capacity  to 
absorb  information  is  somewhat  limited. 

I  agree  that  the  Executive  gets  much  more  appropriations  for  in- 
formation. We  are  rather  negligent  about  it  with  our  own  allow- 
ances, but  we  are  ever  generous  when  we  go  to  giving  it  to  the  Execu- 
tive. 

Professor  ]Miller.  Just  a  couple  of  questions,  Senator. 

Am  I  correct.  Dr.  Robinson,  in  inferi'ing  that  you  think  that  the 
bill  does  not  go  far  enough?  You  think  that  the  bill  is  OK,  but  you 
would  prefer  to  see  something  even  stronger  ? 
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Dr.  EoBiNSON.  No,  I  am  sorry,  you  have  drawn  the  wrong  infer- 
ence. I  would  endorse  the  Case  bill.  I  think  the  Ervin  bill  would, 
frankly,  be  a  nuisance. 

Now,  I  grant  you  that  Mr.  Goldberg  and  Mr.  Clifford  deserve 
greater  weight  in  what  they  said  of  this  than  I,  but  I  should  think 
that  this  would  be  a  handicap  in  the  day-to-day  conduct  of  a  lot  of 
technical  details. 

Professor  Miller.  Let  us  get  to  the  question  of  powers.  As  a  polit- 
ical scientist,  do  you  see  any  difficulties  in  the  power  of  the  Congress 
to  enact  such  a  statute  as  this  ? 

Dr.  Robinson.  No,  but  it  seems  to  me  that  is  a  legal  question 
more  than  a  political  science  question.  But,  as  a  political  scientist  I 
see  no  obstacles. 

Professor  Miller.  Do  you  have  some  views  on  the  inherent  power 
of  the  Executive  to  conduct  foreign  relations  ? 

Dr.  Robinson.  No. 

Professor  JNIiller.  Would  you  say  it  is  a  fair  statement  that  your 
position  would  be  that  it  is  a  shared  power  with  the  Congress  ? 

Dr.  Robinson.  I  think  that  what  we  are  going  to  have  in  some  ul- 
timate critical  event  is  that  we  may  very  well  have  the  President 
taking  action  in  the  name  of  inherent  powers  and  later  trying  to  get 
justification  for  it.  The  President  is  not  going  to  stand  by  in  some 
times  of  crises  that  I  can  imagine,  and  quarrel  about  Vv^hether  it  is  a 
shared  power  or  implied  power,  or  delegated  power. 

Professor  INIiler.  Well,  we  are  not  really  talking  about  the  times 
of  crises.  We  are  talking  about  the  routine. 

Dr.  Robinson.  Right.  On  that  it  seems  to  me  the  claim  of  inher- 
ent power  is  an  unnecessary  one  and  an  undesirable  one,  I  might 
add. 

Professor  Miller.  Now,  I  do  not  really  understand  the  reasons 
why  this  would  substantially  hamper  the  conduct  of  foreign  affairs, 
if  an  executive  agreement  has  to  be  laid  before  Congress  for  60  days. 
I  do  not  understand  why. 

Dr.  Robinson.  I  do  not  think  that  a  Secretary  of  State,  or  De- 
fense, or  a  clerk  in  one  of  their  departments  executing  such  an 
agreement  on  behalf  of  the  President,  would  be  able  to  give  assur- 
ances to  a  foreign  party  that  this  would  stand  up. 

Professor  Miller.  Let  me  interrupt  there.  Ever  since  Woodrow 
Wilson  and  the  League  of  Nations,  everv  nation  in  the  world  has 
known  about  the  constitutional  processes  of  this  country,  so  you  can- 
not give  assurances  if  you  negotiate  a  treaty,  either. 

Dr.  Robinson.  That  is  right. 

Professor  Miller.  So,  I  do  not  see  that  this  is  really  a  problem. 

Dr.  Robinson.  But  surely  for  the  200  agreements  that  are  negoti- 
ated every  year,  and  which  the  testimony  of  JNIr.  Stevenson  of  the 
State  Department  in  the  Case  hearings  indicates,  that  95,  98  percent 
of  those  are  in  pursuit  of  an  act  of  Congress,  and  surely  this  addi- 
tional doubt  needs  not  to  be  raised  in  the  day-to-day  coduct  for  for- 
eign affairs  when  most  of  these  are  relatively  minor  rate  in  sub- 
stance. 

Professor  Miller.  Well,  I  might  suggest,  as  a  reply,  to  that  that 
most  of  them  would  routinely  go  through  and  be  approved  without 
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action  by  the  Congress,  and  it  is  only  a  matter  of  waiting  60  days  so 
that  the  actnal  hampering  effect  woukl  be  minimal  at  best. 

Dr.  Robinson.  I  am  not  clear  why  Congress  wants  to  look  at 
Avhat  I  wonld  regard  as  primarily  administrative  acts.  It  seems  to 
me  that  this  may  lead  to  an  intermixture  of  legislative  and  executive 
]30wers,  that  it  is  not  separation  of  powers,  but  interpenetrative. 

Professor  Miller.  As  you  know,  Dr.  Robinson,  many  administra- 
tive actions  are  laid  before  Congress  before  they  go  into  effect.  We 
have  coming  into  agreement  provisions  which  Congress  routinely 
puts  into  domestic  statutes.  Are  you  suggesting  something  is  differ- 
ent between  domestic  and  foreign  that  makes  foreign  particularly 
critical  as  far  as  policymaking? 

Dr.  Robinson.  No.  I  am  suggesting  that  simply  being  suspicious  of 
the  Executive  is  not  going  to  get  us  an  improved  foreign  policymak- 
ing process. 

Professor  Miller.  But,  it  is  done  all  the  time  in  other  parts  of  the 
government  and  in  other  government  processes,  and  that  is  very 
spiritous  as  a  part  of  the  Constitution.  Are  you  suspicious  of  any 
power  ? 

Dr.  Robinson.  It  is  concentration  on  the  separation  of  powers  or 
suspicion  of  the  other  branches  that  diverts  attention  from  being 
more  creative. 

Professor  Miller.  I  would  only  make  a  statement  and  then  con- 
clude, Senator.  I  think  Dr.  Robinson  has  made  a  valid  point  about 
the  need  for  innovative  action,  but  I  think  the  Congress  needs  sub- 
stantial help,  particularly  from  the  academic  community,  perhaps, 
of  which  I  am  a  member. 

Dr.  Robinson.  I  agree. 

Professor  INIiller.  And  I  do  not  see  it  forthcoming,  though  I 
woukl  like  to  see  it  forthcoming.  In  lieu  of  that,  I  would  think  that 
this  bill,  at  least  moves  into  the  direction  of  the  problem.  If  we  can- 
not solve  all  of  the  problems  with  one  bill,  at  least  we  can  solve  part 
of  them,  or  help  solve  part  of  them. 

That  is  a  statement,  and  not  a  question,  unless  you  wish  to  com- 
ment. 

Senator  Ervin.  George  Washington  gave  us  some  very  good  ad- 
vice in  his  farewell  address  to  the  American  people  when  he 
pointed  out  that  the  Constitution  divided  the  powers  of  the  Govern- 
ment among  the  three  departments.  He  said  that  it  was  incumbent 
on  each  department  to  prevent  the  other  departments  from  encroach- 
ing upon  its  domain. 

Now  we  have  situations  in  which  the  Executive  makes  executive 
agreements  which  promise  payment  of  vast  sums  of  money  out  of 
the  Federal  Treasury  to  foreign  countries.  He  undertakes  to  exercise 
at  least  the  powers  of  Congress,  the  power  of  the  purse  on  many  oc- 
casions, and  it  seems  to  me  that  this  bill  undoubtedly  would  impede 
the  absolute  power  of  some  clerk  or  official  in  the  executive  branch 
or  even  the  President  himself  to  usurp  and  exercise  constitutional 
congressional  powers.  I  think  that  perhaps  it  is  pretty  well  to 
liamstring  the  President  in  exercising  powers  which  really  do  not 
belong  to  his  office. 

I  do  not  see  where  it  would  be  of  great  advantage  to  the  Ameri- 
can people.  I  think  we  got  involved  in  Southeast  Asia  by  gradual 
usurpation  of  powers  on  the  part  of  the  executive  branch  of  the 
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Government.  The  President  ought  to  be  restrained  where  he  goes  be- 
yond his  authorit}'. 

The  great  bulk  of  executive  agreements  are  made  by  the  President 
or  under  his  authority  to  implement  treaties  that  have  already  been 
approved  by  the  Senate,  or  to  implement  acts  which  have  been 
passed  by  both  Houses  of  the  Legislature.  Those  would  be  perfectly 
legitimate. 

Yv'here  most  of  them  would  be  routine,  I  do  not  think  it  would 
impede  anyone  very  much.  However,  I  do  not  think  the  President 
has  the  power  under  the  Constitution  to  make  promises  to  foreign 
nations  which  would  obligate  the  United  States  to  do  something 
which  lies  within  the  power  of  Congress.  Despite  your  disagreement 
Avith  me,  I  do  not  think  that  the  separation  of  powers  is  involved 
here.  I  think  that  what  is  really  involved  is  the  treatymaking  power. 
In  dealing  with  foreign  nations,  if  the  President  undertakes  to  make 
a  financial  obligation,  he  exceeds  his  authority,  for  only  the  Congress 
has  the  power  of  the  purse. 

But,  you  have  made  a  most  interesting  contribution  to  our  debate. 
We  appreciate  your  appearance  and  thank  you  for  your  help. 

The  subcommittee  will  stand  in  recess  until  3  o'clock. 

(Whereupon,  at  12:55  p.m.,  the  hearing  was  recessed  to  reconvene 
at  3  p.m.  this  same  day. ) 
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AFTERNOON  SESSION 

Senator  ER^^N.  The  subcommittee  will  come  to  order. 

Senator  Ful bright,  I  wish  to  welcome  you  to  the  subcommittee 
and  express  our  deep  appreciation  for  your  willingness  to  appear 
and  give  us  the  benefit  of  your  experience  and  observations  and 
views  in  this  field. 

I  do  not  know  any  person  in  the  Senate  who  has  had  more  experi- 
ence in  this  field  and  is  more  conscious  of  the  necessity  of  the  legis- 
lative branch  of  the  Government  in  general,  and  the  Senate  in  par- 
ticular, in  reasserting  some  of  its  fundamental  powers  in  this 
general  area.  I  am  delighted  to  have  you  here. 

STATEMENT  OF  HON.  J.  W.  rUi:BRIGHT,  A  U.S.  SENATOR 
FEOM  THE  STATE  OF  ARKANSAS 

Senator  Ftjij^rtgiit.  Thank  you,  Mr.  Chairman. 
I  am  not  at  all  sure  that  I  qualify  to  speak  with  such  authority 
from  the  constitutiimal  point  of  view  as  you,  Mr.  Chairman. 
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If  you  mean  that  I  suffer  more  from  the  recalcitrance  of  the  exec- 
utive branch  agencies  in  ignoring  the  legislative  branch,  I  will  ac- 
cept that  as  an  accurate  statement.  I  suspect  my  committee  has  been 
turned  down  on  requests  for  information  as  much  as  any  committee, 
unless  it  is  your  committee. 

Senator  Ervin.  I  guess  I  am  second  to  you  in  that  respect. 

Senator  Fulbright.  Mr.  Chairman  and  members,  it  is  a  privilege 
to  be  invited  again  to  testify  on  a  legislative  proposal  pending  be- 
fore the  Senate  Subcommittee  on  Separation  of  Powers  of  the  Judi- 
ciary Committee.  It  is  a  special  pleasure  to  have  another  opportu- 
nity to  applaud  the  sagacity  and  the  initiative  displayed  by  the 
distinguished  senior  Senator  from  North  Carolina,  who  is  rightly 
acclaimed  as  the  Senate's  leading  authority  on  the  U.S.  Constitu- 
tion. The  eminence  he  has  achieved  in  that  field,  both  through  study 
and  practice,  assures  us  that  the  bill  which  he  has  introduced  and 
whicli  we  are  discussing  today,  S.  3475,  derives  from  the  strongest 
possible  attachment  to  constitutional  principles. 

This  assurance  is  particularly  valuable  because  so  many  efforts 
have  been  made  by  the  executive  branch  over  recent  years  to  depict 
the  subject  matter  of  the  bill  as  falling  into  a  constitutional  grey 
area  which  should  be  governed  almost  exclusively  by  the  mystical,  if 
not  mythical,  quasi-constitutional  "inherent  powers"  of  the  Presi- 
dency. In  this  regard,  Mr.  Chairman,  this  morning's  news  carries  a 
story  of  an  impending  major,  far-reacing  commitment  to  Cambodia 
without  any  indication  that  congressional  approval  will  be  sought, 
other  than  the  appropriation  of  funds  to  pay  for  it.  This  story  only 
emphasizes  the  timeliness  of  this  bill  and  of  this  hearing. 

If  the  Senator  would  like,  I  have  the  article,  that  might  be  put  in 
the  record,  someplace,  to  illuminate  this  issue. 

Senator  Ervin.  Put  it  in  the  record  at  this  point. 

Senator  Fulbright.  It  illustrates  just  today  an  example  of  what 
we  are  talking  about. 

(The  article  follows :) 

[From  the  Washington  Post,  April  24,  1972] 
U.S.  To  Have  Cambodia  Tie  After  Viet  Pullout,  Hill  Told 

(By  Laurence  Stern) 

Administration  witnesses  liave  told  the  House  Foreign  Affairs  Committee 
that  tlie  United  States  will  have  a  defense  commitment  to  Cambodia  even 
after  all  U.S.  troops  are  withdrawn  from  South  Vietnam. 

This  position  spelled  out  in  testimony  released  yesterday  by  the  committee 
suggests  a  broader  scope  of  U.S.  commitment  to  the  survival  of  the  present 
government  in  Phnom  Penh  than  the  administration  previously  articulated. 

Until  now  the  principal  administration  justifications  for  direct  American  in- 
intervention  and  aid  in  behalf  of  the  Lon  Nol  government  were  first  to  safe- 
guard the  withdrawal  of  American  troops  from  South  Vietnam  and  most  re- 
cently to  help  Cambodia  maintain  its  '"neutrality." 

The  newest  enlargement  of  the  rationale  for  aid  to  the  Phnom  Penh 
government  was  supplied  last  iMarch  22  and  23  by  Lt.  General  George  M.  Seig- 
nious  II  director  of  the  U.S.  Security  Assistance  Program  and  Assistant  Sec- 
retary of  State  for  East  Asian  Affairs  Marshall  Green. 

"I  think  we  may  have  a  U.S.  interest  and  policy  reasons  that  would  indicate 
that  it  was  prudent  and  in  our  interest  to  continue  some  form  of  support  to 
Cambodia  after  the  U.S.  forces  have  withdrawn  from  South  Vietnam"  Seig- 
nious  said  in  reply  to  questioning  by  Rep.  Donald  M.  Fraser  (D-Minn.) 
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At  the  same  time  Seignious  asserted  that  "we  do  not  have  any  formal  obli- 
gation or  a  commitment  to  Cambodia  that  I  know  of." 

Green  echoed  this  position.  Assuming  all  American  forces  are  out  of  South 
Vietnam  he  said  "I  still  think  we  have  an  interest  in  the  Cambodians  being 
able  to  have  a  government  of  their  own  choosing  that  we  could  still  be  op- 
posed to  aggression  succeeding  and  taking  over  Cambodia." 

The  administration's  statements  of  its  goals  in  Cambodia  have  been  both 
ambiguous  and  somewhat  ad  hoc  since  the  May,  1970,  "incursions"  by  Ameri- 
can and  South  Vietnamese  troops. 

On  IMay  14.  1070,  Secretary  of  State  William  I.  Rogers  said  the  defense  of 
the  Cambodian  government  is  not  "our  primary  purpose  and  that  will  not  be 
our  purpose  in  the  future." 

Since  then  the  administration  has  begun  programs  of  military  and  economic 
assistance  to  the  Phnom  Penh  government  which  this  year  reached  a  level  of 
$341  million. 

Green  revealed  in  his  testimony  that  the  United  States  is  now  seeking  to 
lielp  l)uild  a  Cambodian  army  force  level  of  220.000  in  fiscal  1973.  The  current 
Cambodian  force  level  envisioned  in  the  military  aid  program  is  200,000.  Last 
year  the  United  States  was  seeking  to  support  a  150,000  Cambodian  army.  In 
1970,  when  Prince  Norodom  Sihanouk  was  deposed  by  General  Lon  Nol,  the 
Cambodian  army  numbered  about  30,000. 

It  was  disclosed  during  the  executive  session  questioning  of  Seignious  that 
tlie  House  Foreign  Affairs  Committee  had  prepared  a  draft  report  that  was  se- 
verely critical  of  the  performance  of  the  Cambodian  military. 

The  report,  compiled  by  two  staff  members  who  visited  Cambodia  last  fall, 
asserts  that  the  Cambodian  high  command  is  "pooi'ly  trained,  hixury-loving 
and  inadequate  to  the  task  of  effectively  fighting  the  North  Vietnamese,"  ac- 
cording to  Rep.  Clement  J.  Zablocki  (D-Wis.) 

The  report  also  disclosed  that  the  United  States  was  financing  the  construc- 
tion of  three  training  centers  for  Cambodian  troops  within  Cambodia. 

Rep.  Wayne  L.  Hays  (D-Ohio)  informed  Seignious  that  the  report  found 
that  "a  good  part  of  the  200,000  army  you  are  talking  about  is  a  phantom 
army,  that  they  are  not  there." 

Hays  also  questioned  the  planned  delivery  to  Cambodia  of  C-119  transport 
planes.  Speaking  of  assistance  to  the  Lon  Nol  government.  Hays  added :  "I 
don't  know  how  they  are  going  to  use  this  stuff  except  as  this  report  indicates, 
to  buy  Mercedes  and  television  sets  and  what-have-you." 

Senator  Fulbright.  No  one  disputes  the  fact  that  the  nroblem  of 
the  increased  use  of  so-called  executive  agreements  is  a  difficult  one. 
Indeed,  the  State  Department  itself  appears  to  have  a  hard  time  de- 
fining the  term  for  its  own  purposes;  it  has  virtually  become  a  sor- 
cerer's apprentice  trying  to  keep  the  issue  from  getting  out  of  hand. 

All  the  more  reason,  then,  it  seems  to  me,  to  pursue  the  process  of 
congressional  definition,  guidance  and  control  which  is  at  stake  in 
the  proposed  legislation. 

I  believe  my  colleagues  will  agree  this  process  in  most  recent  times 
really  began  with  the  effort — notably  encouraged  by  another  great 
statesman  from  the  South,  the  late  Senator  Richard  Russell — to  de- 
fine the  meaning  of  the  term  "national  commitment".  It  took  2 
years,  but  that  effort  culminated  in  June  of  1969  with  the  over- 
whelming approval  of  Senate  Resolution  85,  the  so-called  national 
commitments  resolution. 

Although  the  gist  of  that  resolution  is  well  known,  I  believe  it 
useful  and  relevant  to  our  purposes  here  to  read  the  exact  text,  as 
follows : 

"Whereas  accurate  definition  of  the  term  'national  commitment'  in  recent  years 
has  become  obscured :  Now,  therefore,  be  it 

"Resolved,  That  (1)  a  national  commitment  for  the  purpose  of  this  resolution 
means  the  use  of  the  Armed  Forces  of  the  United  States  on  foreign  territory,  or  a 
promise  to  assist  a  foreign  country,  government,  or  people  by  the  use  of  the 
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Armed  Forces  or  financial  resources  of  the  United  States,  either  immediately  or 
npon  the  happening  of  certain  events,  and  (2)  it  is  the  sense  of  the  Senate  that  a 
national  commitment  by  the  United  States  results  only  from  affirmative  action 
taken  by  the  executive  and  legislative  branches  of  the  U.S.  Government  by  means 
of  a  treaty,  statute,  or  concurrent  resolution  of  both  Houses  of  Congress  specifi- 
cally providing  for  such  commitment." 

This  language,  it  seems  to  me,  clearly  indicates  the  kind  of  subject 
matter  which  should  be  covered  by  a  treaty,  or,  if  not  bj^  a  treaty, 
by  specific  legislation  for  the  purpose.  Certainly  it  does  not  leave 
room  for  unilateral  action  by  the  executive  branch  in  the  formula- 
tion and  conclusion  of  significant  international  agreements,  as  if  our 
legislature,  our  representative  form  of  government  and  even  our 
Constitution  did  not  exist. 

And  yet  the  direction  of  events  is  going  in  quite  another  way,  and 
at  an  increasing  pace.  The  Senate  is  asked  to  convene  solemnly  to 
approve  by  a  two-thirds  vote  a  treaty  to  preserve  cultural  artifacts 
in  a  friendly  neighboring  country.  At  the  same  time,  the  Chief  Ex- 
ecutive is  moving  American  military  men  and  material  around  the 
globe  like  so  many  pawns  in  a  chess  game,  and  is  spending  enormous 
sums  of  money  for  bellicose  purposes — all  without  any  clear  consti- 
tutional or  legislative  autliority  to  do  so,  other  than  appropriations. 

As  recently  as  the  middle  of  last  month  Senators  were  called  to 
the  Chamber  to  give  their  consent  to  ratification  of  the  equivalent  of 
a  treaty  action  to  increase  the  membership  of  the  International 
Atomic  Energy  Agency  Board  from  25  to  84,  or  possibly,  35.  The 
distinguished  Senate  majority  leader  virtually  had  to  apologize  for 
taking  up  his  colleagues'  time  with  such  a  minor  issue,  saying — and 
I  quote  from  the  Record  of  March  15th  : 

...  if  this  is  the  type  of  treaty  which  is  siipposed  to  occupy  the  concern  of 
the  Committee  on  Foreign  Relations  and  to  call  for  a  two-thirds  vote  for  rati- 
fication, then  I  think  there  is  something  wrong  with  our  system  ....  I  would 
hope  that  this  kind  of  treaty  could  be  executed  on  the  basis  of  an  executive 
agreement  and  that  many  of  the  executive  agreements  could  be  executed  in 
forms  of  treaties.  .  . 

Fortunately,  owing  largely  to  the  praiseworthy  initiative  of  the 
senior  Senator  from  New  Jersey,  the  Senate  has  taken  some  recent 
concrete  steps  toward  congressional  definition  and  control  of  the 
murky  subject  of  executive  agreements.  The  necessary  historical 
background  to  the  subject  had  been  developed  over  several  years 
through  the  Foreign  Rehitions  Committee  action  and  report  on  Sen- 
ate Resolution  85,  through  the  Symington  subcommittee's  investiga- 
tions and  reports  on  IJ.S.  security  agreements  had  commitments 
abroad,  and  through  numerous  public  hearings  and  speeches  in  the 
Senate.  This  body  of  material  surely  is  very  familiar  to  my  col- 
leagues— though  regrettably  perhaps  not  to  the  American  public  as  a 
whole — and  I  need  not  repeat  it  here.  But  I  would  like  to  submit,  as 
one  specific  example  of  that  documentation  about  the  erosion  and 
evasion  of  legislative  power,  the  following  quotation  from  the  com- 
mittee report  on  Senate  Resolution  85 : 

In  some  instances  we  have  come  close  to  reversing  the  traditional  distinction 
between  the  treaty  as  the  instrument  of  a  major  commitment  and  the  execu- 
tive agreement  as  the  instrument  of  a  minor  one.  In  1067,  for  example,  the 
Senate  considered  and  gave  its  approval  to  a  tax  treaty  with  Thailand.  At  no 
time,  however,  has  a  tre;ity  or  any  other  legislative  instrumentality  been  put 
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before  Congress  with  regard  to  the  50,000  American  troops  now  in  Thailand, 
many  of  whom  are  engaged  in  military  support  operations  against  insurgency. 

AVith  this  example  and  the  even  worse  Laotian  situation  in  mind, 
in  October  of  last  year  the  Committee  on  Foreign  Relations  held  an 
illuminating  public  hearing  on  Senator  Case's  bill,  S.  596,  relating 
to  the  transmittal  of  executive  agreements  to  Congress.  Testifying 
on  that  occasion  were  the  Legal  Adviser  of  the  State  Department, 
John  Stevenson;  the  distinguished  historian,  Prof.  Ruhl  Bartlett  of 
the  Fletcher  School  of  Law  and  Diplomacy  at  Tufts  University; 
and  the  equally  distinguished  legal  authority.  Prof.  Alexander 
Bickel  of  the  Yale  Law  School. 

In  my  opening  remarks  at  the  hearing  I  said : 

Before  undertaking  to  reexamine  and  then  perhaps  to  reassert  its  proper 
constitutional  authority  in  the  area  of  the  treaties,  Congress  must  first  ascer- 
tain that  at  least  it  knows  of  the  existence  and  content  of  agreements  con- 
tracted with  foreign  governments  by  the  Executive. 

This  was  certainly  also  the  view  expressed  by  the  two  academic 
experts,  and  the  State  Department  witness  said  he  at  least  did  not 
disagree  with  the  objective  of  the  bill.  After  ])roviding  an  excellent 
historical  summary  of  the  issues  involved.  Professor  Bartlett  stated : 

In  view  of  this  perspective,  it  seems  to  me  that  this  proposed  measure  is  so 
limited  in  its  scope,  so  inherently  reasonable,  so  obviously  needed,  so  mild  and 
fientle  in  its  demands,  and  so  entirely  unexceptionable  that  it  should  receive 
the  unanimous  approval  of  the  Congress 

The  truth  and  wisdom  of  tliis  observation  were  confirmed  on  Feb- 
ruary 16,  1972,  when  the  LT.S.  Senate  approved  S.  596  by  a  vote  of 
81to0. 

Now  the  curious  fact  is  that  Senator  Case's  bill  was  modeled  upon 
a  measure  introduced  15  years  ago  by  Senator  Knowland  with  the 
full  cooperation  of  the  Eisenhower  administration  and  then  ap- 
proved by  the  Senate.  Yet  the  current  administration  felt  compelled 
to  oppose  S.  596  and  to  ask  that  working  arrangements  be  substi- 
tuted for  any  legislation  in  this  area.  It  was  made  quite  obvious  that 
tlie  executive  branch  was  entireh^  unwilling  to  make  secret  or  sensi- 
tive agreements  available  to  the  appropriate  congressional  commit- 
tees except  on  its  own  terms — although  the  euphemism  employed 
was  mutually  acceptable  practical  arrangements. 

It  was  pointed  out  by  the  State  Department  Legal  Adviser  that 
the  procedure — known  in  the  executive  branch  as  the  "Circular  175 
Procedure" — for  determining  whether  an  international  agreement 
should  be  a  treaty  was  established  in  1953.  Further,  the  standards 
for  determination  adopted  in  1964  by  the  Adviser's  staff  were  again 
])resented  to  the  committee.  These  criteria,  as  will  be  shown  later  in 
these  remarks,  are  so  general  and  so  suffused  with  references  to  the 
President's  constitutional  authority  and  power  as  to  place  the  legis- 
lative branch  at  an  immediate  disadvantage  in  the  process.  Equally 
important,  the  executive  branch  clearly  preferred  to  talk  about  noti- 
fication rather  than  give  any  attention  to  the  constitutional  right 
and  duty  of  the  Congress  to  participate  in  the  policymaking  process. 
It  is  certainly  no  personal  criticism  of  the  distinguislied  Legal  Ad- 
viser or  his  staff  to  suggest  that  their  collective  opinion  was  natu- 
ral! v   that   of    a    House    Counsel.    Neither    is   it    any    criticism   of 
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them  to  note  that  the  procedures  and  standards  developed  in  1953 
and  1964,  respectively,  have  not  served  the  interests  of  the  legislative 
branch  or  the  Nation. 

But,  as  Alice  said  in  Wonderland,  the  story  becomes  "curiouser 
and  curiouser."  Remembering  that  the  hearing  on  S.  596  took  place 
in  October,  and  noting  that  no  committee  action  was  taken  until  De- 
cember 7,  1971,  it  is  instructive  to  see  how  existing  legislative-execu- 
tive procedures  operated  in  the  interim  period.  For  this  sheds  some 
light  on  the  possibilities  inherent  in  the  concept  of  working  arrange- 
ments. 

During  November  a  copy  of  a  State  Department  memorandum  of 
law  was  dropped  oif  at  the  Foreign  Relations  Committee  office,  giv- 
ing notification  of  a  forthcoming  naval  base  facilities  agreement 
with  Bahrain,  as  well  as  a  finding  under  the  "Circular  175  Proce- 
dure" that  congressional  action  was  not  required.  A  bare  minimum 
of  factual  information  was  included — although  more  ample  and 
rather  differently  stated  material  was  given  the  Armed  Services 
Committee — and  it  was  left  to  the  committee  to  extract  more  data, 
especially  with  respect  to  the  timing  of  the  negotiations.  The  latter 
were  concluded  in  an  exchange  of  notes  on  December  23. 

Mr.  Chairman,  in  that  connection,  to  illustrate  the  way  the  State 
Department  describes  this  type  of  action,  I  think  it  would  be  inter- 
esting to  put  in  the  record  a  recent  publication.  It  is  called  "GIST", 
issued  by  the  Bureau  of  Public  Affairs  of  the  Department  of  State. 
This  is  No.  73,  entitled  "Treaties  and  Agreements :  Azores  and  Bah- 
rain Facilities." 

It  gives  some  feeling  of  the  way  executive  officials  describe  these 
arrangements  "Issues",  as  they  call  them,  and  I  think  it  is  a  very 
one-sided — I  call  it  distorted — view  of  what  is  involved. 

In  that  connection,  I  think  comparing  it  with  the  report  of  the 
Committee  on  Foreign  Relations  on  the  agreements  with  Portugal 
and  Bahrain,  gives  some  illustration  of  what  I  am  talking  about  as 
further  background,  if  that  is  agreeable  to  the  committee. 

(The  document  follows:) 

GIST — A  Quick  Reference  Aid  on  U.S.  Foreign  Relations  Primarily  for  Gov- 
ernment Use.  Not  Intended  as  a  Comprehensive  U.S.  Policy  Stateaient 

TREATIES  AND  AGREEMENTS  :  AZORES  AND  BAHRAIN  FACILITIES 

1.  The  issue:  Certain  members  of  Congress  have  expressed  concern  about  the 
authority  of  the  Executive  brancli  to  enter  into  or  extend  foreign  military  base 
agreements  without  prior  Congressional  approval.  Most  recently  this  concern 
has  centered  on  two  Executive  Agreements  concluded  by  the  U.S.  for  our  use 
of  facilities —  in  the  Azores  and  Bahrain. 

2.  Determining  factors:  x\n  international  pact,  depending  on  its  content  and 
significance,  may  be  either  a  treaty,  which  requires  Senate  advice  and  consent 
to  ratification,  or  an  Executive  Agreement  not  requiring  Senate  action.  An  Ex- 
ecutive Agreement  may  be  made  : 

(1)  with  Congressional  authorization  under  a  statute  or  joint  resolution  ; 

(2)  under  authority  of  a  treaty  previously  approved  by  the  Senate ;  or 

(3)  under  the  President's  authority  as  set  forth  in  Article  II  of  the  Consti- 
tution. 

In  considering  whether  an  agreement  should  be  concluded  as  a  treaty  or  as 
an  Executive  Agreement  the  Department  of  State  takes  into  considei-ation 
whether:  The  agreement  involves  important  commitments  to  be  undertaken  by 
the  U.S. ;  the  subject  matter  traditionally  has  been  handled  by  treaty  or  Exec- 
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titive  Agreement ;  it  is  clesired  to  give  great  formality  to  tlie  obligations  under- 
taken ;  it  falls  solely  within  the  President's  constitutional  authority  or  into  an 
area  of  powers  shared  between  the  Congress  and  the  President. 

When  the  agreement  falls  in  the  area  of  shared  powers,  other  factors  to  be 
considered  include  whether :  Legislative  authority  exists  for  entering  into  the 
agreement;  the  agreement  is  to  be  self-executing — i.e.,  having  the  force  of  law 
without  legislative  action  by  the  Congress ;  the  agreement  is  intended  to  over- 
ride state  law. 

3.  U.S.  position:  A.  Azore  agreement  (Decemiei'  1911). 

The  military  facilities  in  the  Azores  are  important  to  U.S.  national  security. 
Our  facilities  there  are  uniquely  suited  for  anti-submarine  surveillance  and  are 
valuable  for  aircraft  refueling  and  staging  over  the  mid-Atlantic. 

Agreements  implementing  treaties  traditionally  have  been  concluded  by  Exec- 
utive Agreement.  U.S.  rights  to  station  forces  in  the  Azores  were  originally 
agreed  to  during  World  War  II ;  they  have  been  continued  since  1951  under  a 
series  of  agreements  executed  in  implementation  of  the  North  Atlantic  Treaty. 

This  renewal  agreement  contains  no  new  defense  commitment  to  Portugal. 
To  cast  the  agreement  in  the  form  of  a  treaty  requiring  the  Senate's  consent 
to  ratification  might  incorrectly  imply  that  the  agreement  involves  a  new  U.S. 
security  commitment.  The  agreement  on  the  Azores  in  no  way  alters  our  secu- 
rity commitment  to  Portugal  under  the  North  Atlantic  Treaty. 

The  President  has  constitutional  power  to  conclude  agreements  providing  for 
facilities  for  our  military  personnel  abroad.  The  Congress  alone  has  the  right 
to  authorize  and  appropriate  funds.  Our  assistance  commitments  to  Portugal 
are  made  specifically  within  the  limitations  of  applicable  U.S.  legislation  and 
appropriations. 

We  are  furnishing  Portugal  direct  assistance  in  connection  with  the  agree- 
ment as  follows :  Loan  of  an  oceanographic  vessel ;  $1  million  for  Portugal's 
educational  reform  program ;  $5  million  worth  of  non-military  excess  equip- 
ment ;  PL  480  sales  of  surplus  agricultural  commodities  up  to  $15  million  an- 
nually for  the  next  two  years.  Export-Import  Bank  financing  of  development 
projects  is  available  upon  application  to  the  Bank  by  the  Government  of  Por- 
tugal. None  of  this  assistance  has  any  relationship  to  the  Portuguese  territo- 
ries in  Africa  where  our  arms  embargo  continues  fully  in  effect. 

B.  Bahrain  Agreement  (December  23,  1971). 

A  direct  government-to-government  agreement  became  necessary  when  the 
U.K.  terminated  its  protective  treaty  relationship  with  Bahrain,  which 
emerged  as  a  fully  independent  state  directly  responsible  for  conducting  its 
foreign  relations.  At  the  same  time  the  British  relinquished  to  the  Government 
of  Bahrain  naval  support  facilities  previously  available  to  the  U.S.  Navy's 
small  Middle  East  Force  under  informal  arrangements  with  the  U.K.  on  behalf 
of  and  with  the  approval  of  the  Bahrain  authorities. 

The  agreement  provides  in  principle  for  continued  use  by  our  Navy  a  small 
portion  of  the  former  British  facilities  under  leasing  arrangements  for  logistic 
support  requirements  (warehousing,  communications  facilities,  commercial  pier, 
etc.).  The  agreement  also  defines  the  status  of  our  Middle  East  Force  person- 
nel when  ashore  in  Bahrain  in  such  matters  as  jurisdiction,  tax  status,  etc. 

This  agreement  constitutes  no  political  or  military  commitment  to  Bahrain 
or  any  other  state  in  the  area  ;  nor  does  it  involve  a  new  U.S.  policy  or  any 
change  in  the  U.S.  Navy's  scope  or  mission  there. 

Withdrawal  of  our  small  naval  contingent  as  the  protective  U.K.  relation- 
ship ended  might  have  been  misinterpreted  as  an  abandonment  of  U.S.  inter- 
rest  in  the  Persian  Gulf  region,  a  major  source  of  petroleum  for  the  industrial 
nations.  i 

Senator  Fulbright.  Even  the  courtesy  of  notification  in  advance 
of  the  press  being  informed  was  denied  the  committee  with  respect 
to  the  December  9  signing  of  a  $436  million  Azores  base  agreement 
with  Portugal.  And  again  the  magical  circular  175  procedure  found 
that  Congress  need  only  be  notified.  "W^iile  the  State  Department  ex- 
cused its  haste  on  the  flimsy  grounds  of  President  Nixon's  Azores 
visit,  there  was  no  explanation  why  the  committee  was  not  consulted 
during  the  2-year  negotiating  phase. 
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So  much  for  "working  arrangements."  The  plain  fact  is  that  the 
executive  branch,  unless  placed  under  clear  legislative  restraints,  al- 
ways seems  able  to  justify  to  itself  any  action  it  wishes  to  take 
abroad.  Even  when  there  are  restraints,  there  appear  to  be  teams  of 
executive  branch  lawyers  busily  examining  the  fabric  of  constitu- 
tional precepts  and  precedents  in  order  to  find  supposed  loopholes. 
As  exemplified  by  our  legislative  amendments  regarding  the  wars  in 
Southeast  Asia,  Members  of  Congress  are  placed  in  the  demeaning 
position  of  so  many  Dutch  boys  putting  their  fingers  in  the  dike 
only  to  find  new  holes  popping  open  in  every  direction. 

In  response  to  the  Azores  and  Bahrain  faits  accomplis  Senator 
Case  introduced  Senate  Resolution  214,  requesting  that  the  two  exec- 
utive agreements  be  submitted  as  treaties.  My  colleagues  are  aware 
that  the  resolution  was  approved  by  the  Senate  this  JSIarch  3  last  by 
a  vote  of  50  to  6.  The  sense  of  the  Senate  merely  met  with  a  polite 
letter  of  rejection  from  the  Assistant  Secretary  of  State  for  Con- 
gressional Relations.  Now  Senator  Case  has  taken  the  only  course  of 
action  possible  in  introducing  a  bill  to  cut  off  fimds  to  implement  ei- 
ther agreement. 

Mr.  Chairman,  it  is  against  this  background — fragmentary  as  it  is — 
that  I  welcome  the  opportunity  to  comment  on  your  bill  to  "help  restore 
the  balance  of  power  between  the  executive  and  legislative  branches  of 
the  Government  in  the  area  of  international  agreements  made  with 
foreign  nations  on  behalf  of  the  United  States." 

First,  let  me  say  that  S.  3475  represents  a  praiseworthy  and  logi- 
cal second  step  in  the  nonpartisan  process  initiated  by  the  distin- 
guished senior  Senator  from  New  Jersey. 

A  second  prefatory  comment  concerns  my  understanding  that  you 
have  introduced  this  measure  precisely  to  stimulate  debate,  that  you 
are  not  wedded  to  each  of  its  provisions,  and  that  you  will  accept 
my  criticisms  of  the  text  in  the  spirit  in  which  they  are  intended. 

My  third  introductory  point  relates  to  my  reluctance  to  submit  at 
this  juncture  proposed  substitute  language  in  anything  more  than  a 
preliminary  and  tentative  form.  Since  the  bill,  under  the  mianimous- 
consent  ruling  of  April  11,  will  be  referred  to  the  Committee  on 
Foreign  Relations,  as  chairman  I  would  prefer  to  retain  as  much 
latitude  as  possible  in  my  position  in  order  to  facilitate  the  process 
of  considering  S.  3475  in  committee.  INIoreover,  I  believe  the  formi- 
dable array  of  legal  talent  in  your  subcommittee  and  its  parent  body 
is  far  more  capable  than  I  of  finding  precise  legislative  formulations 
for  the  ideas  offered  at  these  hearings. 

Senator  Ervin.  If  I  may  interject  myself  at  this  point,  I  would 
say  your  analysis  of  the  purposes  of  the  bill  are  indeed  correct.  It  is 
my  idea  this  committee,  which  has  had  much  experience  in  the  study 
of  the  separation  of  powers  of  the  three  departments  of  Govern- 
ment, would  look  at  this  bill  and  make  our  suggestions  about  im- 
provements in  it.  Under  the  Senate  agreement,  the  bill,  after  this 
committee  finishes  its  study,  will  be  referred  to  the  Foreign  Rela- 
tions Committee,  because  I  consider  tliis  subcommittee  and  the  For- 
eign Relations,  both,  to  have  a  peculiar  interest  in  this  bill. 

Thus  far,  I  think  the  two  committees  have  manifested  a  kindred 
feeling  about  the  advisability  of  reasserting  the  constitutional  pow- 
ers of  the  legislative  branch  of  the  Government  in  this  general  area. 
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Senator  Fulbright.  I  thank  the  Senator  for  those  comments  and  I 
certainly  agree  with  him.  As  I  said  before,  I,  certainly,  and  I  know 
the  whole  committee  welcomes  tlie  Senator's  efforts  in  this  respect.  I 
am  sure  we  could  not  succeed  without  his  assistance. 

Having  said  that,  JNIr.  Chairman,  I  must  admit  very  serious  reser- 
vations about  the  concept  in  section  1(b)  of  the  bill  that  any  execu- 
tive agreement  would  come  into  force  with  respect  to  the  United 
States  unless  both  Houses  of  the  Congress  within  a  60-day  period 
pass  a  concurrent  resolution  disapproving  the  agreement.  The  House 
of  Representatives,  at  least  until  very  recent  days,  appears  to  have 
maintained  a  distinctly  different  view  of  international  affairs  than 
that  held  by  the  Senate.  This  has  been  true  in  varying  degrees  with 
respect  to  such  vital  questions  as  the  Indochina  war,  foreigii  assist- 
ance, multinational  institutions,  relations  with  communist  countries, 
and  the  use  of  military  force  in  general.  I  am  not  insisting  that  the 
Senate  position  is  always  correct ;  nor  am  I  stressing  the  primacy  of 
this  Chamber  in  the  foreign  policy  field.  However,  I  do  believe  that 
this  pro\'ision  could  be  a  prescription  for  a  stalemate  which  would 
permit  virtually  every  executive  agreement  to  receive  the  tacit  ap- 
proval of  the  Congress.  This  result  would,  in  my  opinion,  amount  to 
a  subversion  of  article  II,  section  2  of  the  Constitution. 

Eather  than  leave  this  provision  unchanged,  I  would  recommend 
the  exact  reversal  of  its  substance,  so  that  a  concurrent  resolution 
would  be  I'equired  for  approval  of  each  agreement.  However,  I  recall 
the  testimony  of  the  State  Department  legal  adviser  that  the  United 
States  each  year  enters  into  roughly  299  new  international  agree- 
ments other  than  treaties.  Doubtless  a  number  of  these  are  of  trivial 
importance.  Furthermore,  I  suspect  few  of  us  would  want  to  pass  a 
resolution  for  each  Public  Law  480  arrangement  or  each  educational 
exchange  agreement. 

As  a  compromise  between  these  two  positions,  therefore,  I  suggest 
amending  section  1(b)  to  make  it  possible  for  either  body,  through  a 
Senate  or  House  resolution,  to  state  in  substance  that  it  does  not  ap- 
prove the  executive  agreement.  The  prohibition  against  the  agree- 
ment coming  into  force  would  remain  unclianged  in  that  section.  But 
section  3  would  have  to  be  recast  in  order  to  accommodate  the  sub- 
stitution of  a  unicameral  resolution  for  a  current  one.  In  this 
connection,  I  would  give  some  thought  to  a  strict  requirement  that  a 
record  vote  take  place  on  each  such  resolution. 

The  root  of  my  problem  with  S.  3475  as  drafted  nevertheless  goes 
to  the  langTiage  of  section  2  containing  the  definition  of  the  term 
"executive  agreement."  It  is  my  view  that  this  definition  is  entirely 
too  broad ;  indeed,  so  broad  that  the  executive  branch  would  be  en- 
couraged to  employ  the  device  with  increasing  frequency  and  to  cast 
the  significance  of  treaties  and  international  conventions  further  into 
the  shadows.  Even  with  the  change  regarding  the  nature  of  a  resolu- 
tion suggested  above,  if  the  definition  in  S.  3475  is  left  intact,  the 
executive  branch  would  still  gravitate  toward  expanded  use  of  the 
agreement  technique.  For  a  resolution  prohibiting  enforcement  could 
be  rejected  by  a  simple  majority,  whereas  a  treaty  requires  a  positive 
two  thirds  vote  of  the  Senators  present. 

At  this  point  we  come  squarely  up  against  the  challenge  to  substi- 
tute a  different  definition  from  that  contained  in  S.  3475.  As  I  sug- 
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gested  earlier  in  this  statement,  Senate  Resolution  85,  the  national 
commitments  resolution,  approved  on  June  25,  1969,  appears  to  me 
to  be  one  essential  ingredient  in  the  equation.  Another  source  of  ap- 
propriate language  might  well  be  an  adaptation  of  the  Department 
of  State  1964  standards  for  its  circular  175  procedures,  which  pro- 
vide : 

.  .  .  that  the  executive  agreement  f(»nii  is  used  only  for  agreements  which 
fall  into  one  or  more  of  the  following  categories : 

(a)  Agreements  which  are  made  pursuant  to  or  in  accordance  with  existing 
legislation  or  a  treaty  ; 

(b)  Agreements  which  are  made  subject  to  Congressional  approval  or  imple- 
mentations ;  or 

(c)  Agreements  which  are  made  under  and  in  accordance  with  the  Presi- 
dent's constitutional  power. 

Thus  I  might  suggest  a  tentative  formula  reading  along  the  fol- 
lowing lines: 

For  the  iiurjjoses  of  this  Act,  the  term  'exectuive  agreement'  means  a  bilat- 
eral or  multilateral  international  agreement  other  than  a  treaty — excluding 
diplomatic  notes  and  administrative  arrangements  which  do  not  bind  the  Con- 
gress to  take  specific  actions — made  pursuant  to  or  in  accordance  with  existing 
legislation  or  a  treaty.  However,  an  "Executive  agreement"  cannot  of  itself 
constitute  a  "national  commitment",  which  means  the  use  of  the  Armed  Forces 
of  the  United  States  on  foreign  territory,  or  a  promise  to  assist  a  foreign 
country,  government  or  people  by  the  use  of  the  Armed  Forces  or  financial  re- 
sources of  the  United  States,  either  immediately  or  upon  the  happening  of  cer- 
tain events,  and  which  results  only  from  affirmative  actif)n  taken  by  the  Exec- 
utive and  Legislative  Branches  of  the  United  States  Government  by  means  of 
a  treaty,  statute,  or  concurrent  resolution  of  both  Houses  of  Congress  specifi- 
cally providing  for  such  commitment.  Nothing  in  this  definition  shall  be  con- 
strued as  diminishing  the  requirement  that  a  highly  significant  international 
agreement  be  negotiated  in  the  form  of  a  treaty,  or  as  decreasing  the  catego- 
ries of  agreements  which  are  made  subject  to  congressional  approval. 

Reasonable  men  may  differ  on  occasion  about  what  constitutes  an 
important  international  agreement.  On  the  other  hand,  just  a  little 
less  than  2  years  ago  we  had  a  confrontation  between  the  Senate  and 
the  executive  branch  over  the  issue  of  the  Spanish  base  agreement — 
which  by  any  stretch  of  the  imagination  one  could  not  describe  as 
anything  but  a  highly  significant  international  agreement.  The  argu- 
ments of  the  executive  branch  were  that  since  the  original  1953 
agreement  was  not  a  treaty,  and  since  there  was  no  clear  undertak- 
ing by  the  United  States  to  defend  Spain,  the  executive  agreement 
form  should  again  be  employed.  In  my  rejoinder,  I  pointed  out  that 
one  coidd  describe  the  direct  and  indirect  costs  of  the  Spanish  agree- 
ment as  near  $400  million  over  5  years.  I  also  stressed  the  notable 
statement  of  November  1968,  by  the  then  Chairman  of  the  Joint 
Chiefs  of  Staff,  Gen.  Earle  G.  "WHieeler,  who  said : 

By  the  presence  of  the  United  States  forces  in  Spain  the  United  States  gives 
Spain  a  far  more  visible  and  credible  security  guarantee  than  any  written  doc- 
ument. 

That,  INIr.  Chairman,  if  I  may  interject,  is  one  of  the  major  rea- 
sons why  the  Foreign  Relations  Committee  really  became  exercised 
about  this  use  of  executiA-c  agreements.  The  truth  of  the  matter  is 
many  of  us  were  not  aware,  and  had  never  been  made  aware,  of  the 
full  terms  of  the  preceding  agreement. 

Our  suggestion  that  there  be  public  discussion  of  the  proposed 
Spanish  agreement — if  not  specific  Senate  approval  in  terms  of  a 
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treaty — merely  stimulated  the  executive  branch  to  conclude  the  exec- 
utive agreement  with  what  could  only  be  regarded  as  unseemly 
haste.  As  a  result,  the  distinguished  senior  Senator  from  Idaho,  Mr. 
Church,  introduced  Senate  Resolution  469,  which  declared  that  the 
executive  agreement  represented  no  national  commitment  to  Spain 
of  any  kind.  This  was  approved  both  by  the  Foreign  Relations  Com- 
mittee and  by  the  Senate  as  a  whole  with  overwhelming  support. 
The  episode  clearly  showed  the  urgent  need  for  greater  executive 
branch  cooperation,  and  the  difficulties  of  operating  our  constitu- 
tional system  in  the  absence  of  such  cooperation. 

I  say  that  because,  in  spite  of  the  passage  of  that  resolution,  the 
statement  of  General  Wheeler,  as  a  very  practical  matter  still  re- 
mains, I  think,  indicative  of  a  prevalent  executive  attitude. 

Descending  abruptly  from  this  high  level  of  substantive  generali- 
zation, I  have  a  further  suggestion  for  a  technical  change  in  the  last 
sentence  of  section  1(a)  of  the  bill.  ISIy  proposal  would  have  the  sen- 
tence, with  deleted  material  within  brackets  and  new  words  under- 
lined, read  as  follows : 

Each  committee  shall  personally  notify  the  members  of  its  House  that  the 
Secretary  has  transmitted  such  an  agreement  with  an  injunction  of  secrecy, 
and  such  agreement  shall  thereafter  be  available  for  inspection  by  such  mem- 
bers only  in  the  offices  of  the  Committees. 

This  very  minor  change  is  in  keeping  with  our  prevailing  tested 
and  successful  regulations  for  handling  classified  information. 

I  have  one  additional  thought  about  S.  3-175  which  I  would  prefer 
to  present  in  the  form  of  an  idea,  rather  than  as  a  suggested  amend- 
ment. It  concerns  the  lending  operations  of  the  Export-Import 
Bank,  which  have  recently  been  taken  out  of  the  budget  and  which 
receive  congressional  scrutiny  only  well  after  the  fact.  As  evidenced 
by  the  Azores  agreement — in  which  Export-Import  Bank  credits  of 
up  to  $400  million  are  pro^'ided  for — the  executive  branch  is  appar- 
ently using  the  Bank  for  purposes  which  have  broad  foreign  policy 
implications. 

5lay  I  interject  there  to  say  my  concept  of  the  original  purpose  of 
the  Export-Import  Bank  was  not  in  this  broad  foreign  policy  field, 
although  it  certainly  could  aifect  it,  but  it  was  to  promote  the  export 
of  manufactured  articles  and  other  goods  and  all  articles  of  this 
United  States,  in  order  to  improve  our  balance  of  trade.  The  Bank 
was  never  anticipated  to  be  used  as  a  prime  tool  for  shaping  the 
direction  of  foreign  policy,  especially  as  in  the  case  involving  mili- 
tary bases,  et  cetera. 

Indeed,  through  the  use  of  the  Bank,  OPIC,  and  other  instru- 
ments, the  administration  can  conduct  a  very  sizable  foreign  aid 
program  without  going  through  the  usual  foreign  assistance  authori- 
zation and  appropriations  process.  The  Bank,  in  particular,  which 
receives  funds  through  the  Treasury  by  what  is  commonly  referred 
to  as  "back-door  financing,"  is  really  almost  exempt  from  congressional 
control.  Perhaps  this  is  what  a  majority  of  members  want,  but  I  doubt 
such  a  proposition.  We  might,  therefore,  give  consideration  to  a  re- 
quirement that  any  Export-Import  Bank  loan  or  credit,  or  any  series 
of  loans  in  one  fiscal  year,  relative  to  any  individual  foreign  country 
amounting  to  more  than  a  clearly  reasonable  total  should  be  submitted 
in  the  form  of  an  executive  agreement  subject  to  the  terms  of  S.  3475. 
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Mv.  Chairman,  let  me  say  again  how  much  we  value  your  leader- 
ship and  judgment  in  this  area.  I  believe  you  are  doing  ns  all  a  serv- 
ice by  focusing  attention  and  debate  on  a  vital  constitutional  prob- 
lem n.eglected  for  all  too  long  a  period.  In  this  connection,  I  would 
like  to  ({uote  a  very  pertinent  observation  made  during  the  hearings 
on  S.  596  by  another  great  authority  on  our  Constitution,  Professor 
Alexander  Bickel : 

Executive  agreements  which  lie  in  the  "zone  of  twilight"  between  Presidential 
and  legislative  powers  are  of  obvious  concern  and  legitimate  interest  to  Con- 
gress in  the  exercise  of  the  function  assigned  to  it  by  the  Constitution.  For  the 
"zone  of  twilight"  may  be  occupied  by  Congress  at  will ;  that  is  the  significance 
of  it.  It  exists,  and  independent  Presidential  power  can  exist  within  it,  only  by 
Congress'  leave,  or  because  of  the  inertia  of  Congress.  It  is  redefined  or  it  van- 
ishes whenever  Congress  chooses  to  act.  What  Congress  may  act  on,  it  can 
require  to  be  informed  about. 

In  conclusion,  ]Mr.  Chairman,  having  such  deep  respect  for  the 
Constitution,  I  think  that  a  '"national  commitment"  involving  the  use 
of  the  Armed  Forces  on  foreign  territory  should  be  created  by  the 
treaty  process,  as  required  by  the  Constitution  in  article  II,  section 
2: 

He  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the  Senate,  to 
make  Treaties,  provided  two-thirds  of  the  Senators  present  concur. 

National  commitments  of  lesser  solemnity  and  risk  involving  only 
substantial  material  resources  of  our  country  may  be  approved  by 
statute  or  Concurrent  Resolution  of  the  Congress.  Relatively  insig- 
nificant matters  of  an  administrative  or  routine  character  may  prop- 
erly be  made  by  executive  agreements.  A  clear-cut,  nnquestionable 
distinction  between  significant  and  insignificant  matters  would  be 
difficult  to  legislate  precisely.  The  principle  that  matters  of  great 
importance  to  the  life  of  the  Nation  should  be  dealt  with  only  by 
treaty  can  be  applied  in  specific  factual  situations  only  by  reason 
and  common  sense. 

Thank  you  very  much,  Mr,  Chairman,  for  hearing  me. 

Senator  ER^^^^  I  take  it.  Senator,  that  you  consider  that  the 
power  of  foreign  relations  is  a  shared  power;  that  is,  a  power  which 
is  shared  between  the  President  and  the  legislative  branch  of  the  Gov- 
ernment, and  the  Senate  in  particular? 

Senator  FrrLBRioHT.  Indeed,  I  do. 

Senator  ER\^x,  Certainly,  a  shared  power  requires  the  cooperation 
of  all  who  share  it  in  order  to  exert  that  power  in  the  best  interest 
of  the  Nation. 

Senator  Fulbright.  I  agree,  Mr.  Chairman.  You  state  it  very 
well.  You  properly  say  "cooperation."  In  this  field  it  seems  to  me  what 
we  are  trying  to  do  is  not  coerce  anybody,  we  are  trying  to  persuade  the 
Executive  for  the  good  of  the  Nation  that  we  must  have  cooperation. 

That  is  why  we  ran  into  great  difficulty,  as  I  tried  to  explain.  The 
statement  of  the  principle  is  fairly  easy  to  do,  but  to  di-aw  the  line 
precisely  is  extremely  difficult.  You  have  to  rely  upon  maitual  respect 
between  the  executive  and  the  legislative  branches  and  application  of 
common  sense  in  making  these  distinctions.  And  what  I  think  has 
been  happening,  they  have  been  reversing  the  traditional  process 
that  I  believe  the  Founding  Fathers  had  in  mind. 
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In  article  II,  section  2,  they  meant  important  matters.  They  did 
)iot  mean  every  trivial  little  \hing  that  came  along.  They  had  in 
mind,  obviously,  important  matters  that  involved  what  I  think  the 
"national  commitments  resolution"  covered. 

Senator  Er\in.  Certainly  the  treatymaking  power  by  its  very  con- 
stitutional terms  implies  tliat  there  must  be  an  agreement  on  the 
part  of  both  the  Executive  and  the  Senate  to  make  a  treaty. 

Senator  Fulbright.  That  is  right. 

Senator  ER^-IX.  And  it  is  impossible  to  ever  get  a  treaty  without 
the  entire  cooperation  on  both  sides. 

Senator  Fulbright.  That  is  correct. 

Senator  ER^^?>r.  Perhaps  that  is  the  reason.  It  explains  why  the 
Executive  is  so  desirous  of  making  treaties  through  a  process  in 
which  they  can  ignore  the  Senate. 

Senator  Fulbright.  That  is  correct. 

Senator  Ervix.  It  seems  to  me  that  article  II,  section  2,  clearly 
contem]:)lates  that  any  agreement  of  any  considerable  substance  be- 
tween tlie  United  States  and  any  foreign  nation  is  to  be  cast  in  the 
form  of  a  treaty  first  negotiated  by  the  President  and  then  submit- 
ted by  the  President  to  the  Senate  for  ratification  or  rejection. 

Senator  Fulbright.  That  is  correct. 

Senator  Ervix.  The  Constitution,  itself,  does  not  mention  execu- 
tive agreements,  but  the  Constitution  does  provide  that  treaties  shall 
be  the  supreme  law  of  the  land,  along  with  acts  of  Congress,  and  it 
especially  provides  the  most  important  duty  of  the  President  is  to 
see  tliat  tlie  laws  are  faithfully  executed. 

Senator  Fulbright.  That  is  correct. 

Senator  Er\t[x^.  I  think  we  can  all  agree  that  executive  agree- 
ments, when  they  are  properly  restricted  to  useful  functions,  are 
helpful  tools  which  enable  the  President  to  execute  laws  which  are 
either  in  the  form  of  treaties  or  in  the  form  of  Acts  of  Congress. 
That  is  about  the  extent  to  which  they  can  be  rightfully  or  constitu- 
tionally applied. 

Senator  Fulbright.  I  tliink  you  state  it  very  well.  There  lias  to  be 
the  use  of  some  common  sense  in  drawing  the  distinction  between 
matters  of  consequence  and  importance,  and  trivial  matters.  Cer- 
tainly, it  need  not  he  every  trivial  agreement  or  administrative  ar- 
rangement. 

The  Constitution  gives  the  President  the  power  to  receive  ambas- 
sadors. He  does  not  have  to  have  approval  to  receive  the  ambassador 
from  country  X.  Of  course,  in  a  sense,  that  is  an  executive 
agreement.  It  is  implicit  in  that  type  of  operation.  In  that  sense,  by 
a  tacit  deduction  from  our  powers,  you  get  some  limited  recognitioii 
of  executive  agreements,  I  think,  although  not  specifically  called 
that. 

However,  not  only  from  tlie  Constitution,  but  clearlv  from  the 
background  of  the  discussions  in  the  Constitutional  Convention,  of 
the  war  powers  in  particular  and  of  the  nature  of  the  power  of  the 
legislature  versus  the  President,  it  was  obvious  when  it  came  to 
using  our  troops  and  committing  .the  country  to  a  war  with  a  for- 
eign country,  which  is  involved  in  many  of  these  troop  arrange- 
ments, the  Founding  Fatliers  clearly  thought  that  was  a  matter  of 
the  highest  importance  and  the  Congress  should  play  a  part. 
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This  bill  is  not  unrelated  to  the  war  powers — the  power  of  the 
Congress — and  the  significance  of  that  is  very  clear  in  the  constitu- 
tional debates,  the  discussions  on  this  subject. 

Senator  Ervix.  The  more  I  study  the  Constitution,  the  more  I  am 
beguiled  by  the  magnificence  of  the  document  on  the  war  powers. 

It  seems  to  me  the  Constitution  makes  a  clear  distinction  between 
what  might  be  called  an  ofTensive  war  and  what  might  be  called  a 
defensive  war.  The  division  of  the  Constitution,  giving  the  President 
power  to  initiate  war,  is  directed  to  a  defensive  war,  because  under 
the  Constitution,  article  IV.  section  4,  and  the  last  clause  of  the  arti- 
cle I,  clearly  contemplates  that  there  is  a  duty  to  repel  an  invasion 
by  another  country.  In  any  other  kind  of  a  war,  the  President  really 
has  no  right  to  initiate  it  without  the  consent  of  Congress. 

Of  course,  this  all  goes  into  so  many  of  these  executive  agreements 
which  ai'e  made  in  connection  with  the  cai'rying  on  of  war. 

Senator  Fulbrigiit.  Creating  conditions  that  lead  to  war.  The 
Spanish  ones,  especially  the  very  words  of  the  former  chairman  of 
the  Joint  Chiefs,  create  a  situation  that  exposes  us  to  war  by  an  ex- 
ecutive agreement.  Not  only  that,  a  secret  one,  secret  at  least  at  the 
time  it  was  signed.  Absolutely  no  effort  at  consultation.  Even  the  ex- 
istence of  the  terms  of  that  agreement  was  found,  really,  by  a  very 
resourceful  newspaper  reporter.  The  executive  branch  goes  to  great 
lengths  to  keep  the  Conoi-ess  and  keep  the  Committee  on  Foreign  Re- 
lations from  knowing  what  is  going  on.  in  many  instances. 

Senator  Ervix.  We  hear  a  great  deal  lately  about  the  inherent 
power  of  the  President.  We  heard,  for  example — it  is  not  in  the  field 
we  are  discussing — that  the  President  has  an  inherent  power  to  en- 
gage in  electronic  surveillance  of  citizens  suspected  of  what  they 
call,  by  loose  term,  "domestic  surveillance,"  and  the  President  has 
the  power  to  set  aside  the  requirements  of  the  fourth  amendment.  I 
found  myself  unable  to  accept  that  concept. 

The  powers  of  the  Presidency,  as  claimed  by  the  executive  branch, 
are  constantly  expanded.  Personally  I  think  that  one  of  the  main 
purposes  of  the  Constitution  of  the  United  States,  was  to  deny  any 
branch  of  the  Government — legislative,  the  judicial,  or  the  execu- 
tive— from  being  able  to  claim  it  has  any  inherent  powers. 

In  other  words,  I  think  all  of  the  powers  any  branch  of  the  Gov- 
ernment has  are  either  expressly  stated  in  the  Constitution  or  are 
implied  from  the  powers  expressly  stated.  Otherwise,  there  would  be 
no  use  to  write  a  Constitution  if  the  executive  branch  could  reach  up 
in  its  imagination  and  pluck  out  powers  that  are  not  even  mentioned 
in  the  Constitution. 

Senator  Fulbrtgitt.  I  fully  agree  with  the  Senator.  I  think  what 
has  contributed  to  this  gi'owth  more  than  anything  else  has  been  the 
long  engagement  in  warfare  and  crises  since  World  War  II.  There 
has  been  a  decided  change,  it  seems  to  me,  in  the  attitude  of  the  ex- 
ecutive branch,  beginning  during  Avhat  we  call  the  Cold  War  imme- 
diately after  World  War  II.  There  has  been  a  gradual  enlargement. 
It  feeds  on  itself. 

An  executive  branch  official  makes  a  statement — the  Secretary  of 
State,  or  the  Attorney  General — and  the  next  one  comes  along  and 
uses  it  as  a  precedent  for  the  next  one,  and  the  next  one,  and  it  has 
proceeded  thus  during  the  last  25  years. 
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Senator  Ek\t[x.  You  and  I  have  both  heard  Secretaries  of  State  of 
botli  i^olitical  parties  appear  before  con^-ressional  committees  and 
claim  that  the  country  had  committed  itself  to  a  course  of  action  in 
respect  to  some  foreign  country,  either  by  a  statement  somebody 
made  orally,  or  by  a  letter  that  had  been  written. 

The  "Xational  Commitments  Resolution."  which  you  offered,  I 
think  correctly  described  what  should  be  a  national  commitment, 
and  it  certainly  defines  a  national  commitment  as  something  that 
would  be  entirely  in  harmony  with  our  constitutional  system  of  gov- 
ernment, instead  of  repugnant  to  it. 

I  want  to  thank  you  for  your  very  fine  statement  and  for  the  sug- 
gestions you  make  about  some  changes  in  the  substance  and  the 
phraseology  of  this  bill.  This  bill  is  a  blueprint  for  discussion.  It  is 
a  very  difficult  field  to  legislate  in.  to  get  exactly  the  right  expres- 
sions, and  the  suggestions  you  have  made  are  very  thoughtful  and 
cei'tainly  are  worthy  of  our  consideration. 

Senator  Fulbrigiit.  Thank  you  very  much. 

Could  I  make  one  comment  on  Mr.  Clifford's  statement  this  morn- 
ing? Pie  is  a  very  able  lawyer  and  I  read  his  statement  with  great 
interest.  I  certainly  in  no  way  would  like  to  denigrate  it  in  any  way. 
I  only  want  to  make  a  comment. 

I  do  not  think  what  I  have  to  say  is  contrary  to  what  he  said,  but 
there  was  one  paragraph  in  his  statement  that  I  just  want  to  raise  a 
question  about  because  he  is  a  man  of  great  prestige,  and.  rightfully 
so.  having  been  in  effect  a  beard  member  of  the  executive  and  also  a 
great  lawyer. 

I  would  like  to  make  a  point  about  his  paragraph  which  reads  as 
follows : 

Is  there  any  difference,  then,  between  a  treaty  and  Executive  agreement?  My 
answer  is  iii  legal  force  and  effect,  a  properly  concluded  Executive  agreement 
supported  where  necessary  with  implementing  legislation  is  tantamount  to  a 
treaty. 

A^liile  this  statement  standing  alone,  and  as  he  says,  in  legal  force 
and  effect,  may  be  accurate.  I  fear  that  those  advocates  of  unre- 
stricted Presidential  power  may  seize  upon  it  to  justify  a  further 
perpetuation  of  the  exclusion  of  Congress  from  the  decisionmaking 
process  in  this  field. 

Is  it  wise;  is  it  within  the  spirit  or  the  letter  of  the  Constitution  that  a 
commitment  of  our  Nation's  manpower,  resources  and  on  behalf  of  another  na- 
tion's security,  should  Ije  made  witliout  the  commitment  being  approved  by 
two-thirds  of  the  Senate  of  the  United  States? 

If  one  grants  the  validity  of  this  statement,  restricted  as  it  is, 
there  remains  a  very  difficult  question : 

It  is  my  view — this  is  a  little  repetitious — that  such  a  solemn  and 
far-reaching  exercise  of  power  is  not  according  to  the  intents  and 
purposes  of  the  men  who  created  our  constitutional  system  of  gov- 
ernment. I  believe  they  would  be  appalled  by  the  proposal." An 
agreement  made  solely  by  the  President,  with  a  foreign  nation, 
probably  in  secret,  committing  our  country  to  defend  a  foreign  na- 
tion witli  our  troops,  should  be  considered  consistent  with  the  Con- 
stitution which  they  adopted. 

Senator  ErtM:x.  I  share  your  views.  To  m.y  mind  it  is  inconceiva- 
ble that  the  Founding  Fathers  would  have  taken  the  trouble  to  sj^ell 
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out  in  article  II,  section  2,  exactly  how  a  treaty  should  be  made — to 
require  tliat  it  be  submitted  to  the  Senate  for  ratification  or  rejec- 
tion, and  to  require  two-thirds  of  the  Senate  to  vote  favorably  be- 
fore it  would  become  effective — and  at  the  same  time  to  have  an  in- 
herent poAver  in  a  President,  one  man,  to  make  an  agreement  with  a 
foreign  nation  without  any  formality  and  not  consulting  with  any- 
body but  himself. 

Senator  Fulbright.  That  is  right.  Of  course,  I  agree  with  you.  I 
hesitate  to  say  this  because,  strictly  speaking,  what  was  stated  ap- 
plies to  some  situations,  ^^'liat  ^Ir.  Clifford  said,  of  course,  was  true, 
and  I  would  have  no  objection  to  it.  But,  standing  alone.  I  could  see 
the  next  Secretary  of  State  going  back  and  saying,  "Well,  this  was 
said  in  the  hearings,"  and  so  on,  "it  was  tantamount  to  a  treaty." 

The  same  kind  of  language — I  am  reminded — that  former  Attor- 
ney General  Katzenbach  used  before  the  Foreign  Relations  Commit- 
tee some  3^ears  ago.  I  wanted  to  clarify  this  point. 

Senator  Ervin.  I  am  glad  you  did  because  his  statement  was  very 
much  qualified  by  his  expression,  "when  it  is  legislatively  imple- 
mented." 

Senator  Fulbright.  That  is  right. 

Senator  Ervin.  If  you  take  that  expression  out  of  his  statement,  it 
has  quite  a  different  meaning. 

Senator  Fulbright.  I  have  had  it  happen  to  me  so  often.  The 
qualification  is  just  taken  out  and  the  one  sentence  is  cited,  and  that 
is  what  they  say  ]Mr.  Clifford  said.  I  think  if  you  read  his  whole 
statement,  it  is  clear  what  he  meant. 

Senator  Ervix.  I  share  your  admiration  for  Mr.  Clark  Clifford, 
for  his  great  services  to  the  country,  and  his  great  ability  as  a  law- 
yer, but  I  did  take  issue  with  the  unlimited  meaning  he  attached  to 
the  term  "Executive."  I  said,  of  course,  the  Constitution  says  the 
President  is  the  Executive  OfRcer  of  the  United  States,  but  it  takes 
and  sjjells  out  in  article  III  what  the  Executive  Officer  of  the 
United  States  is  allowed  to  do.  It  does  not  leave  it  solely  to  his  judg- 
ment or  some  kind  of  unwritten  law  or  some  kind  of  inherent  power, 
in  my  judgment. 

Professor  ^liller  would  like  to  ask  you  some  questions. 

Professor  INIiller.  Sir,  I  have  just  one  question,  if  I  might.  I 
think  the  subcommittee,  and  I  am  sure  your  committee  is  often  faced 
with  the  proposition,  that  when  you  interfere  with  the  Executive  in 
the  way  that  this  bill  purports  to  do,  you  unduly  hamper  the  con- 
duct of  foreign  affairs  in  this  age  of  nuclear  warfare  with  the  need 
for  speed  and  flexibility,  and  so  on. 

I  think  it  would  be  helpful  to  get  your  comments  on  whether  this 
bill  would  be  undue  interference  with  the  Executive. 

Senator  Fulbright.  Well,  JNIr.  INIiller,  I  confess,  maybe  I  am 
biased,  but  I  think  maybe  some  of  the  decisions  that  have  been  made 
have  been  taken  with  undue  haste  and  minimum  consideration.  And 
it  seems  to  me  the  Constitution  was  intended,  as  the  chairman  said, 
to  prevent  that. 

The  ongoing  j)rocess  of  excluding  the  legislation  from  participa- 
tion in  decisionmaking  in  this  field  is,  I  think,  the  root  of  the  evil, 
assuming,  as  I  believe,  we  all  do  believe  in  our  constitutional  system. 
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What  has  happened  is  that  in  these  most  serions  decisions  involv- 
ing warfare  by  our  country,  which  I  feel  is  the  fundamental  reason 
we  are  in  such  difficulty  today,  the  Congress  has  eifectively  been  ex- 
cluded. 

I  do  not  want  to  excuse  the  Congress  for  being  a  participant  in 
this  process,  because  we  have  been  very  negligent  in  many  cases  and 
I  confess  I  certainly  have.  I  did  not  recognize  at  the  early  stage 
what  was  going  on.  This  has  been  a  gradual  process.  Executive 
officials  were  usuall;>'  confronting  us  witli  a  so-called  crisis  and  we 
did  not  recognize  just  how  far  it  was  going. 

In  a  sense  that  is  exactly  what  we  want  to  do :  To  hamper  the  Ex- 
ecutive from  employing  improvident  and  unexplained  and  undi- 
gested ideas,  if  it  would  result  in  the  commitment  of  our  country  to 
these  disastrous  adventures. 

So,  in  that  sense  I  accept  the  idea  it  is  intended  to  do  that.  I  be- 
lieve there  is  great  merit  in  public  discussion  of  these  issues.  Public 
in  terms  of  discussion  in  the  Congress.  Being  a  country  of  200  mil- 
lion people,  we  cannot  have  a  town  meeting.  The  major  vehicle  for 
such  discussion  is  the  Congress,  and  then  the  commentators  and  the 
press  growing  out  of  those  debates.  And  this  is  essential,  it  seems  to 
me,  if  we  are  to  avoid,  insofar  as  possible,  making  serious  mistakes. 
Where  the  mistakes  are  made,  in  my  opinion,  is  in  the  making  of 
grave  decisions  without  adequate  adversary  discussion  of  the  issues 
involved. 

At  times  the  Chief  Executive  may  be  right,  of  course,  but  it 
would  take  an  inspired  genius  always  to  be  right  acting  alone,  with 
just  one  or  two  men  thinking  about  it  in  the  recesses  of  Camp  David 
or  the  White  House. 

George  Ileedy  discusses  this  process  very  well.  He  says  it  is  not 
only  that  there  is  no  public  discussion — there  is  no  discussion  in  the 
Congress.  He  lived  there  in  the  Wiite  House  for  a  number  of  years 
and  he  said  also  that  there  is  no  real  adversary  discussion  within  the 
executive  branch  because  no  one  dares  take  issue  with  the  President. 
And  I  think  he  says  it  correctly.  The  President,  isolated  as  he  is, 
is  not  even  given  the  advantage  of  an  adversary  discussion,  even 
among  his  own  colleagues — because  none  is  his  peer,  none  has  a  po- 
litical base — so  they  all  contrive  to  find  reasons  to  agree  with  the 
President's  point  of  view. 

So  the  whole  process  of  decisionmaking  is  insulated  from  serious 
discussion  by  different  minds.  And  the  whole  value,  it  seems  to  me, 
of  our  constitutional  system  is  the  exposure  of  important  issues  to 
adversary  discussion,  the  play  of  535  minds  plus,  of  course,  the  ex- 
perts outside,  such  as  yourself  and  others  who  are  connected  with  or 
interested  in  the  legislative  process. 

So  I  think  that  is  the  weakest  of  all  arguments  against  this  bill. 
If  this  bill  will  promote  a  further  consideration  and  discussion  of 
these  important  decisions,  that  is  just  great. 
Professor  Miller.  Thank  you,  sir. 

Senator  Ervix.  The  truth  of  it  is,  the  Constitution  was  written  to 
interfere  with  all  branches  of  the  Government  to  a  certain  extent. 

Senator  Fulbrigiit.  The  purpose  was  to  prevent  arbitrary  rapid 
decision  taken  by  any  President,  just  as  the  Founding  Fathers  had 
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in  mind,  of  course,  their  own  experiences  preceding  the  Constitution 
with  the  King  of  England.  But  tliat  is  its  veiy  purpose  and  this  is 
one  step  in  that  direction. 

Professor  JSIiller.  Thank  you. 

Senator  Ervin.  Thank  you  very  mucli.  You  made  a  very  signifi- 
cant contribution  to  our  study. 

Senator  Ftjlbright.  Thank  you,  IMr.  Chairman. 

Mr.  Edmistex.  ]Mr.  Chairman,  the  next  witness  is  Dr.  Elbert  M. 
Bj'rd,  Jr.,  vcho  has  written  extensively  on  this  subject.  He  is  the  au- 
thor of  "Treaties  and  Executive  Agreements  in  the  United  States: 
Their  Separate  Roles  and  Limitations." 

Senator  Ervix.  Dr.  Byrd,  I  want  to  welcome  3'ou  to  the  committee 
and  express  our  deep  appreciation  for  your  willingness  to  appear 
and  give  us  the  benefit  of  your  views  in  the  field  in  which  you  have 
done  much  study. 

STATEMENT  OE  BR.  EOBEET  M.  EYED,  JE.,  AUTHOE  OF  TEEATIES 
AND  EXECUTIVES  AGEEEMENTS,  THEIE  SEFAEATE  E0LE3  AND 
LIMITATIONS 

Dr.  Btrd.  jMr.  Chairman,  it  is  with  pleasure  conditioned  by  an  ap- 
preciation of  the  gieat  importance  of  the  problem  with  which  you 
are  dealing  that  I  appear  before  you  this  afternoon.  Your  problem 
is  not  a  new  one;  it  has  been  with  us  since  the  beginning  of  the  Re- 
public; and  it  has  always  involved  the  question  of  whether  or  not  a 
truly  representative  form  of  government  can  be  maintained.  But  the 
problem  becomes  more  intense  in  what  we  may  call  the  space  age,  a 
time  in  which  the  earth  seems  to  be  belittled,  a  time  in  which  our 
solar  system  seems,  in  terms  of  time  and  space,  not  nearly  as  large 
as  the  earth  alone  appeared  to  be  only  a  short  time  ago. 

In  your  invitation  to  me  to  appear  before  you,  reference  was  made 
to  my  work  on  "Treaties  and  Executive  Agreements,  Tlieir  Separate 
Roles  and  Limitations."  To  make  m}^  situation  clear,  let  me  say  that 
I  gave  specific  and  sustained  attention  to  the  subject  for  almost  10 
years  prior  to  publishing  that  work  in  1960,  but  since  that  time  I 
have  given  only  general  attention  to  the  subject.  You  may  wish  to 
refer,  however,  to  an  article  of  mine  in  the  Alarch-April  1961  edi- 
tion of  the  Northwestern  University  Law  Review  entitled  "Constitu- 
tional Limits  on  International  Agreements  in  the  Space  Age." 

In  my  book  on  "Treaties  and  Executive  Agreements,"  I  pointed 
out  that,  contrary  to  popular  opinion,  there  are  at  least  13  clauses  of 
the  Constitution  dealing  affirmatively  with  the  conduct  of  foreign 
affairs,  and  at  least  21  provisions  of  a  negative  or  limiting  nature 
which  touch  directly  on  foreign  affairs.  Read  in  their  own  verbatim 
context,  all  these  provisions  produce  a  mass  of  confusion.  Only  after 
indopth  probing  into  the  situation  which  produced  and  ratified  the 
Constitution  does  the  researcher  begin  to  grasp  the  perimeters  of  the 
problem  and  the  reasons  for  the  language  used. 

Perhaps  I  shall  put  it  too  simply,  but  I  shall  do  so  in  the  interests 
of  time  limitations.  This  country  was  made  up  of  13  separately  inde- 
pendent and  sovereign  States.  They  had  great  problems,  individually 
and  collectively.  They  wished  to  unite  to  ameliorate  their  collective 
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problems  but  also  to  retain  a  large  measure  of  individual  autonomy. 
In  matters  respecting  subjects  close  to  the  local  community,  they 
would  ratlier  that  the  new  I'nion — or  Federal — Government  be  not 
involved  at  all,  but  since  they  could  find  no  way  to  distinguish  defi- 
nitively between  domestic  and  international  subjects,  they  left  the 
question  open,  but  provided  that  in  the  event  that  subjects  of  pro- 
posed treaties  should  touch  upon  traditionally  local  matters,  those 
treaties  would  have  to  have  the  approval  of  two-thirds  of  the  Sena- 
tors in  order  to  become  effective.  Just  as  examples:  Treaties  ap- 
proved by  two-thirds  of  the  Senators  could  control  inheritance  of 
land,  or  transfer  of  land  between  aliens,  or  trial  of  aliens  by  their 
nation's  consulates  on  American  soil,  or  eligibility  for  marriage  in 
contravention  of  State  laws,  all  subjects  Tv-hich  were  certainly  not 
delegated  to  the  Federal  Government  to  act  upon  by  passage  of  stat- 
utes by  the  Congress. 

Congress  as  such,  however,  was  given  many  powers  to  deal  with 
foreign  affairs,  to  include  the  regulation  of  commerce  with  foreign 
nations.  Commercial  treaties  were  not  prohibited  for  Senate  action 
alone,  but  the  House  of  Eepresentatives  was  specifically  provided 
with  power  to  deal  with  the  problem.  Just  as  important  then,  and 
more  important  now,  the  House  of  Eepresentatives  was  given  pref- 
erence in  taxation  matters  over  the  Senate  and  at  least  equal  power 
in  appropriations.  Thus,  you  are  not  onl}^  faced  with  the  problem  of 
separation  of  powers  between  the  Executive  and  the  Congress,  but 
what  we  might  call  a  division  of  powers  between  the  Senate  and  the 
House. 

Extensive  powers  in  foreign  affairs  were  provided  for  the  Presi- 
dent. He  was  given  plenary  power  to  recognize  or  refuse  to  recog- 
nize foreign  governments.  He  was  made  Commander  in  Chief  of  the 
military  forces  in  existence;  and  he  was  given  the  completely  unex- 
plainecl  "Executive  power"  of  the  United  States.  The  President  was 
unsaddled  with  many  problems  of  a  quorum,  as  the  Congress  has, 
and  he  is  "in  session"  24  hours  of  every  day. 

By  implication,  the  Constitution  assumes  a  state  of  good  will  and 
devotion  to  duty  by  the  President,  by  the  Senate  and  by  the  House 
— although  recognizing  the  existence  of  diverse  opinion  and  judg- 
ment within  this  perimeter.  It  is  perhaps  axiomatic  that  separation 
of  powers  can  produce  deadlock  if  each  branch  has  the  determined 
objective  of  checking  the  other  branches.  I  have  always  felt  and 
taught  that  it  was  the  rise  of  political  parties  which  tended  to  amel- 
iorate the  possiblity  of  total  negativism  which  is  theoretically  possi- 
ble by  checks  and  balances  of  the  separation  of  powers  system. 

I  do  believe,  however,  that  in  the  recent  era,  and  especially  during 
and  since  World  War  II,  the  initiative  and  predominance,  especially  in 
foreign  aff'airs,  has  shifted  more  to  the  executive  branch  than  in  any 
time  in  our  prior  history.  A  very  important  reason  for  this,  of 
course,  is  the  nature  of  the  times — the  instantaneous  communica- 
tions, the  existence  of  pushbutton  war  potential,  the  unprecedented 
threat  of  nuclear  war,  all  summed  up  by  the  phrase  The  Space  Age 
Era. — all  these  new  developments  are  most  important  in  the  change 
of  emphasis  of  the  power  exercising  locus. 

It  is  true  that  the  President  is  concerned  continually  with  all  the 
various  problems  facing  the  Nation,  both  domestic  and  international. 
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But  he  has  hundreds  of  staff  personnel  who  devote  all  of  their  time 
to  foreign  affairs  alone.  No  single  Senator  or  Representative  has  a 
staff  concerned  only  with  foreign  affairs.  Perhaps  one  employee  is 
assigned  principally  to  foreign  affairs,  but  the  member  of  Congress 
may  have  occasion  to  switch  him  to  other  tasks  as  the  need  arises. 

Furthermore,  the  complexity  of  foreign  affairs  in  the  Space  Age 
Era  has,  in  my  opinion,  tended  to  cast  a  pall  over  members  of  Con- 
gress, causing  them  more  often  than  in  foimer  times  to  adopt  a  men- 
tal attitude  of  acceptance  of  the  pronouncements  of  the  experts  in 
the  executive  branch,  and  to  go  along  with  what  is  handed  them  as 
the  patriotic  policy  of  the  time.  I'm  not  sure  this  is  escapable  as  it 
relates  to  nuclear  policy,  but  the  psychological  differentiation  be- 
tween the  threat  of  nuclear  war  and  the  possibility  of  ordinary  con- 
ventional war  is  not  easily  made  within  such  an  atmosphere,  and, 
thus,  the  inattention  to  foreign  affairs  may  include  inattention  to  in- 
volvement in  conventional  warfare  of  an  alleged  brushfire  sort  be- 
fore it  is  too  late  to  discern  the  error  of  the  inattention  and  the 
error  of  the  experts. 

Now  it  appears  to  me  that  when  a  considerable  portion  of  the 
country,  reflected  in  a  considerable  portion  of  the  Congress,  discerns 
that  errors  have  been  made  by  tlie  experts  during  the  normal  inat- 
tentive atmosphere — that  a  search  is  begun  for  some  sort  of  mecha- 
nism which  will  automatically  prevent  similar  errors  fi'om  happen- 
ing again.  I  stress  automatically  because  I  believe  that  the  Bricker 
Amendment  period  was  partially,  not  wholly,  a  search  for  automatic 
devices  to  prevent  our  making  errors  in  foreign  aft'airs.  And,  with 
utmost  respect  for  the  fine  purposes  underlying  recent  proposals  of 
bills  and  resolutions,  I  believe  they  also  are  partially,  not  wholly, 
motivated  by  this  urge  for  automatic  devices — automatic  devices  by 
which,  for  example,  the  executive  branch  is  so  much  as  directed  to 
alert  the  Congress  about  a  move  or  possible  move  which  might  dis- 
please the  Congress. 

I  might  say  that  I  evaluate  S.  596 — let  me  interject  here  to  say  I 
liad  before  me  when  I  prepared  my  statement  a  copy  of  S.  596,  but 
did  not  have  your  resolution  so  I  could  not  have  that  officially  in  my 
statement — I  might  say  that  I  evaluate  S.  596,  recently  approved  by 
the  Foreign  Relations  Committee,  and  now  approved  by  the  Senate, 
in  the  manner  I  have  just  described.  It  says  the  text  of  any — and  I 
assume  this  means  all — international  aci'eeuients  other  tlian  treaties 
shall  be  transmitted  to  Congress  w^ithin  60  days  after  going  into 
effect.  Upon  first  blush,  it  soiuids  pretty  good — an  automatic  device 
by  Vr'liich  the  Congress  will  be  informed  of  all  agreements  made 
with  all  other  countiies,  and  providing  a  means,  therefore,  of  having 
notice  given  of  agreements  which  might  displease  the  Congress  or  an 
important  portion  thereof.  But  S.  596  itself  provides  for  excep- 
tions— for  those  agreements  whicli  tlie  President  feels  should  not  be  so 
transmitted.  They,  the  bill  provides,  shall  be  transmitted  only  to  the 
Foreign  Relations  Committee  of  the  Senate  and  Foreign  xYffairs 
Com.mittee  of  the  House  under  an  injiuiction  of  seci'ecy.  This  provi- 
sion is,  in  my  judgment,  unenforceable  because  of  the  doctrine  of 
executive  privilege  which  can  be  invoked  by  the  Secretary  of  State. 

Beyond  this,  liowever,  tlie  bill — S.  596 — directs  what  is  essentially 
impossible  to  achieve.  I  mean  by  this  that  it  contains  no  definition  of 
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international  agreement  other  than  treaty.  It  makes  no  differentia- 
tion between  written  and  oral  agreements.  It  makes  no  distinction 
between  either  written  or  oral  agreements  contracted  at  the  highest 
or  lowest  level  of  delegated  anthority.  In  a  realistic  sense,  perhaps, 
however,  to  the  Foreign  Relations  Committee  in  an  unimportant 
sense,  it  directs  the  Secretary  of  State  to  perform  what  he  cannot 
possibly  do. 

Beyond  these  technical  aspects,  however,  I  refer  to  the  same 
theme:  The  search  for  automatic  devices,  whether  of  constitutional 
amendment  or  statutory  approach,  are  unlikely,  in  my  judgment,  to 
be  productive. 

What,  then,  might  be  more  productive?  Before  I  try  to  answer  my 
own  question,  let  me  make  these  observations : 

(1)  The  President  is,  after  all,  the  architect,  the  overseer,  the 
day-to-day  conductor  of  foreign  affairs — capable,  under  constitu- 
tional authority,  of  instant  action  without  concern  for  a  quorum  and 
in  session  continuously.  Whether  we  agree  or  disagree  with  the  Pres- 
ident on  daj-to-day  conduct  of  foreign  affairs,  we  are,  in  so  many 
words,  stuck  with  hun  for  4  years  or  so.  This  relatively  short  term 
is,  however,  a  limitation  upon  him.  Even  his  super-secret  agree- 
ments, unknown  to  Congress,  either  expire  with  his  own  term  of 
office  or  are  subject  to  reevaluation  by  his  successor. 

(2)  The  Congress  cannot  and  does  not  desire  to  perform  this  for- 
eign relations  role  of  the  President. 

(o)  Even  if  agreements  or  other  proposed  actions  in  foreign 
affairs  are  totally  and  faithfully  and  automatically  referred  to  the 
Congress,  this  does  not  mean  that  errors  will  be  avoided.  I  believe 
the  history  of  the  Tonkin  resolution  is  an  important  example  of  this 
fact.  For  one  thing,  the  expressed  importance  of  the  event  and  the 
expressed  urgency  of  the  matter  are  likely  to  elicit  approval,  espe- 
cially when  the  proposal  is  backed  by  convincing  information  avail- 
able to  and  as  interpreted  by  the  executive  branch.  In  sum,  the  Con- 
gress, acting  upon  the  instant,  is  within  the  reasonable  bounds 
presented  at  the  time,  just  about  forced  or  convinced  that  there  is 
little  or  no  alternative  to  going  along  with  the  President  at  the 
moment. 

But  what  the  President  recommends  is,  psychologically,  heavily 
conditioned  by  his  expectations  as  to  how  long  the  Congress  will  go 
along.  If  there  is  a  current  tradition  that  members  of  the  Congress 
will  continue  to  vote  appropriations  for  an  involvement  even  though 
they  have  grown  to  disapprove  of  it,  then  the  President  will  be  less 
inhibited  to  enter  into  new  ventures  than  he  would  be  if  Congress 
acted  otherwise. 

So  this  leads  me  to  the  matter  of  what  might  be  more  productive 
than  the  search  for  automatic  devices.  The  power  of  the  purse  is  in 
the  Congress.  Virtually  everything  that  affects  foreign  affairs  impor- 
tantly comes  back,  in  one  way  or  another,  to  depend  on  appropria- 
tions to  carry  it  into  effect.  When  a  foreign  affairs  endeavor  has 
gone  sour,  or  when  new  information  convinces  the  Congress  that  a 
mistake  has  been  made.  Congress  has  the  power  to  put  a  stop  to  the 
continuation  of  those  errors.  A  fundamental  attitude  in  this  direc- 
tion will  do  much,  in  my  opinion,  not  only  to  alert  the  executive 
branch  to  greater  caution,  but  will  imbue  Congress  with  a  greater 
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sense  of  its  own  power,  its  own  accountability  and  its  own  sense  of 
responsibility. 

As  I  have  studied  and  taught  American  Government,  I  have  con- 
sidered checks  and  balances  as  the  other  side  of  the  coin  of  separa- 
tion of  powers.  I  have  not  understood  this  to  mean  that  one  branch 
cheeks  another  by  telling  it  what  to  do  or  not  to  do,  but  that  one 
branch  cliecks  another  bv  its  own  action.  For  a  lone  time  now,  at 
least  in  foreign  affairs,  the  executive  branch  has  emphasized  action 
while  the  Congress  has  tended  to  talk.  When  the  Congress  acts  more 
energetically,  there  will  be  more  checking  of  the  Executive. 

I  think  some  minor  reorganization  in  Congress  might  help  a  bit, 
although  I  do  not  wish  to  overemphasize  this.  In  general,  I  believe 
oi-ganization  follows  will  and  attitude  and  does  not  dictate  them. 
The  will  and  attitude  of  Congress  to  reemphasize  action  under  its 
part  of  the  separation  of  powers  might  well  bring  about  subcommit- 
tees of  Foreign  Affairs  and  Appropriations  with  the  members  of 
Congress  and  the  subcommittee  staffs  who  will  more  vigilantly  ride 
herd  on  foreign  affairs  and  who  will  not  hesitate  to  recommend  real 
action  to  check  foreign  aft'airs  developments  even  though  it  is  not 
their  function  to  begin  foreign  affairs  developments. 

I  believe  I  will  end  my  statement  this  afternoon  by  quoting  the 
final  paragraph  of  my  article  previously  mentioned  which  appeared 
in  the  Northwestern  University  Law  Review  of  March- April  1961. 
It  went  like  this : 

If  the  citizens  of  tlie  United  States  fail  to  flourisli  or  survive  in  tlie  Space 
Age,  it  will  be  the  forces  of  technology  or  lack  of  wisdom,  a  strong  eneniy  or 
moral  degradation,  mis-directed  energy  or  just  misfortune,  or  a  combination  of 
all  these  which  will  be  responsible.  The  Constitution  will  be  blameless. 

Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Dr.  Byrd,  if  I  construe  your  statement  right  I 
take  it  that  you  think  that  Congress  has  got  to  depend  on  the  power 
of  the  purse  to  control  Presidential  action  in  this  field,  ultimately. 

Dr.  Byrd.  When  you  come  right  down,  after  having  considered  all 
of  the  other  devices  which  may  do  some  good  work,  as  I  said,  psy- 
chologically they  would  help  but  the  final  deterrent  is  going  to  be, 
in  my  opinion,  appropriations.  The  others  are  not  going  to  work 
very  effectively.  They  have  not  in  the  past. 

Senator  Ervin.  That  leaves  us  in  a  despondent  position,  does  it 
not,  that  we  have  to  wait  until  the  horse  is  stolen  until  we  can  lock 
the  door? 

Dr.  Byrd.  I  would  not  put  it  that  way,  because  the  horse  is  stolen 
a  little  bit  at  a  time  rather  than  the  whole  horse.  So,  maybe  the 
front  part  of  the  horse  has  gone,  but  you  can  stop  the  rest  from 
going. 

Senator  Ervin.  Now,  the  fundamental  trouble  with  that,  as  I  see 
it,  is  that  Congress  is  rendered  rather  helpless.  You  take,  for  exam- 
ple, that  I  probably  would  have  been  rated  among  the  "hawks"  in 
respect  to  the  Vietnam  war,  though  I  think  that  we  ought  never  to 
have  gotten  in  there  in  the  first  place.  I  took  the  position  that  the 
Gulf  of  Tonkin  resolution  authorized  the  present  use  of  the  Armed 
Forces  to  combat  aggression  in  that  area,  and  that  any  authorization 
from  Congress  for  the  President's  use  of  Armed  Forces  in  combat  is 
tantamount  to  the  declaration  of  war. 
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So  I  did  not  argue  that  part,  I  was  not  too  concerned. 
I  know  some  of  my  constituents  came  up  and  said,  "You  ought  to 
put  an  end  to  the  Vietnam  war,"  and  I  said : 

Please  tell  ine  how  to  do  it,  I  am  not  Commander-in-Chief  of  the  Armed 
Forces,  and  if  I  issue  an  order  to  immediately  leave  Vietnam  and  stop  fight- 
ing, the  military  would  pay  no  attention  to  it. 

They  said,  "Well,  you  can  vote  to  cut  off  appropriations."  I  said : 

No,  I  can't  do  that,  either,  because  if  we  cut  off  appropriations,  the  boys 
over  there  that  have  been  sent  there,  in  many  cases  without  their  consent, 
would  not  have  any  weapons  to  fight  with,  they  would  not  have  any  munitions 
to  fight  with,  they  would  not  have  any  provision  to  take  care  of  the  wounded 
in  hospitals,  and  I  just  cannot  do  that. 

And  that  is  the  fix  that  the  President  can  get  Congress  into  where 
we  must  to  a  certain  extent,  go  along  whether  we  want  to  or  not. 

Dr.  Byrd.  Senator,  I  would  not  think  of  it  quite  as  either/or  as  all 
of  tliat. 

You  would  have  advance  notice  to  the  President.  For  example, 
this  year's  appropriation  bill,  the  money  is  already  existing  which 
he  has  expended,  for  example,  in  Vietnam.  Your  appropriation  bill 
effective  as  of  July  1,  next  fiscal  year,  or  for  that  matter,  effective 
October  1  or  December  1,  "There  shall  be  no  more  appropriations 
for  the  Vietnam  war."  I  am  using  this  theoretically. 

Then  the  monkey  is  on  the  President's  back.  He  still  has  time  to 
get  them  out  and  have  all  of  the  material  for  the  hospitals  and 
ev^ery thing  else  really  needed  for  the  boys.  But  he  knows  there  comes 
a  time  when  he  will  not  have  it.  The  responsibility  is  his,  very 
clearly,  as  taken  by  the  Congress  Appropriations  Act,  to  take  that 
interval  to  spend  the  money  already  existing  to  pull  out. 

He  will  know,  hy  the  law  and  appropriation,  he  will  not  have  money 
after  that  date. 

Senator  Er\t:x.  Suppose  that  date  comes,  and  the  President  does 
not  pull  them  out.  Then  what? 

Dr.  BvED.  I  think  public  opinion  in  the  country  has  bearing  on 
this.  And  if  the  record  is  clear,  as  I  have  indicated,  that  the  Con- 
gress has  given  plenty  of  notice  to  the  President  what  would  happen 
in  the  period  of  time,  and  he  has  not  acted,  then  it  seems  to  me  the 
public  opinion  of  this  country  will  determine  very  clearly  where 
that  accountability  and  the  responsibility  is.  And  they  will  put  it 
clearly  on  the  President. 

Now,  I  do  not  think  the  President  is  going  to  do  that,  because  he 
knows  they  will  understand  that  to  be  the  case.  Therefore,  he  will 
not  want  to  take  that  action  and  get  himself  in  such  a  bind  as  that. 

Senator  Ekvix.  What  importance  do  you  attribute  to  article  II, 
section  2,  which  provides  the  conditions  on  which  treaties  should  be 
made  ? 

Dr.  Byud.  First  of  all,  just  as  a  general  answer,  it  is  specific  in  the 
Constitution,  a  treaty  shall  be  approved  by  two-thirds  of  the  Senate 
to  become  effective,  or  in  order  for  the  President  to  ratify  it.  But  if 
you  mean  the  question  whether  or  not  I  think  that  is  the  only  means 
of  international  agreement  provided  for,  either  directly  or  by  impli- 
cation by  the  Constitution,  then  I  do  not  agree  to  that. 

I  think  the  constitutional  implication  in  many  cases  provided  for 
international    agreements    other    than    treaty.    It    is    occasionally 
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remarked,  just  as  an  example— sometimes  we  go  roundabout  to  get  a 
point.  But  as  an  example,  that  treaties  are  the  only  international 
instrument  recognized  or  mentioned  in  the  Constitution. 

Well,  strictly  speaking,  that  is  not  so.  The  Congress  may  approve 
a  compact  between  States— or  to  put  it  another  way,  compacts 
between  States  or  compacts  between  a  State  or  States  and  a  foreign 
nation  shall  not  become  effective  without  the  approval  of  the  Con- 
gress. Tliat  is  a  compact  which  is  not  a  treaty  and  the  provisions  for 
approving  it  are  not  the  same  as  for  the  treaty,  which  is  two-thirds 
of  the  Senate. 

So  the  Constitution  specifically  in  one  instance  does  mention  some 
instrument  other  than  a  treaty. 

Senator  Ervin.  What  provision? 

Dr.  Byrd.  What  provision — I  have  to  look  it  up. 

Senator  Ervin.  Because  I  cannot  recall  it. 

Dr.  Byrd.  INIay  I,  just  after  I  finish  this?  I  will  show  it  to  you. 

Senator  Ervin.  You  can  finish  your  statement. 

Dr.  Byrd.  Exactly.  I  brought  the  book  with  me. 

Now,  the  point  I  was  going  to  make  is  if  the  Congress  has  the 
power  to  approve  a  compact  made  by  one  State  with  a  foreign 
nation,  why  shouldn't 

Senator  Ervin.  I  recall  the  clause  about  compacts  between  States, 
but  that  is  part  of  the  Union. 

Dr.  ]3yrd.  And  with  a  foreign  nation.  Yes.  The  point  I  was  trying 
to  make  is  if  the  Congress  has  the  power — I  mean  both  Houses  of 
Congress  by  simple  majority — has  a  power  to  approve  a  compact 
betvTeen  a  State  and  foreign  nation,  it  is  a  fairly  reasonable  infer- 
ence they  would  have  the  power  to  approve  a  compact  between  the 
Federal  Government  and  a  foreign  nation. 

That  is  one  way  that  you  get  implications. 

Senator  Ervin.  With  foreign  countries? 

Dr.  Byrd.  Yes,  sir. 

Senator  Ervin.  The  Congress  could  take  charge  of  foreign  policy 
in  that  case  and  exclude  the  President. 

Dr.  Byrd.  No,  not  totally,  I  think,  except  by  the  appropriations 
route.  Because,  as  I  tried  to  point  out  in  the  very  first  of  my  state- 
ment, that  one  of  the  major  distinctions  that  I  have  found  histori- 
cally between  treaties  and  other  agreements — or  shall  we  put  it  this 
way,  between  the  foreign  affairs  power  functions  of  the  Senate  on 
the  one  hand  and  the  foreign  aff'airs  power  functions  of  the  House 
of  Representatives  on  the  other  hand,  is  that  the  Congress  combined 
has  only  delegated  powers  to  the  Federal  Government,  but  that  the 
treaty  power  goes  beyond  the  delegated  power  there  as  such,  and  is 
in  itself  a  substantive  power,  rather  than  merely  procedural.  So  as  I 
indicated  some  examples,  subject  matters  over  which  it  has  never 
been  held  or  even  suggested  that  Congress  may  pass  legislation  with 
a  simple  majority  of  the  Congress,  domestic  or  foreign,  that  would 
involve  these,  or  control  these,  things  reserved  for  the  State,  but  that 
are  in  treaties  from  the  very  beginning. 

The  very  first  treaties  have  clone  this.  So  you  have  this  very  great 
distinction  with  regard  to  the  Federal  principle  we  have,  since  we 
are  not  a  unitary  government. 
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Senator  Ervix.  I  think  I  have  the  clause.  Article  I,  section  10 :  "No 
State  shall,  \Yithout  the  consent  of  Congress,  *  *  *  enter  into  any 
agreement  or  compact  AA'ith  another  State,  or  with  a  foreign  power." 

Dr.  Byed.  Yes,  sir. 

Senator  Er\^x.  You  construe  that  to  imply  that  it  authorizes  Con- 
gress to  make  compacts  with  a  foreign  nation  ? 

Dr.  Byrd.  No,  sir,  I  did  not  say  that. 

Senator  Ervix.  That  is  the  reason  I  was  asking  you. 

Dr.  Byrd.  I  said  the  Federal  Government. 

What  I  would  imply  more  specifically,  would  be  there  have  been 
many  more  farfetched  analogies  drawn  in  law — -and  I  am  not  telling- 
yon  anything  about  this — than  this,  that  if  the  Constitution  recog- 
nizes that  the  Congress  may  approve  an  agreement  with  a  foreign 
nation,  made  by  a  State,  why  in  heaven's  name  couldn't  it  approve 
an  agreement  made  with  a  foreign  nation  by  the  executive  branch  of 
the  Government,  which  in  the  order  of  things,  the  national  level 
would  be  much  more  important  than  that  of  a  single,  solitary  State 
of  the  Union. 

Senator  Ervix.  I  believe  that  is  a  non  sequitur  because  I  think  the 
expression  of  one  thing  is  the  exclusion  of  another,  and  here  there  is 
a  specific  expression. 

Dr.  Byrd.  Senator,  if  I  may  interrupt  you.  One  of  the  problems  in 
interpreting  treaty  power  with  being  the  only  method — I  know  you 
do  not  do  this  but  some  do — as  the  only  method  of  entering  into 
international  agreement,  because  the  Constitution  mentioned  treaty 
and  did  not  mention  anything  else,  and  the  expression  of  that  was 
exclusion  of  all  others.  I  do  not  agree  with  any  ironclad  moves  of 
logic  in  that  direction. 

Senator  ER^^x.  Also,  section  10  of  article  I  says  no  State  shall 
enter  into  any  treaty. 

Dr.  Byrd.  Exactly.  They  may  not  enter  into  a  treaty  but  may 
enter  into  an  agreement. 

This  is  such  a  long  way  of  getting  aromid,  perhaps,  the  point  I 
was  making  whether  inferential  or  explicit,  the  Constitution  pro- 
vides for  an  instrument  other  than  a  treaty.  I  maintain  that  is  one 
way  it  does  and  also  as  mentioned  by  the  Senator  who  testified  pre- 
viously. Senator  Fulbright,  he  kind  of  agreed  the  recognition  power 
amounts  to  agreement  power. 

Senator  Ervix.  Of  course,  I  take  the  position  that,  as  far  as  any 
agreement  of  substance,  tlie  treatymaking  power  is  the  only  way  an 
agreement  can  be  made  with  a  foreign  nation. 

Dr.  Byrd.  Legally. 

Senator  Ervix.  I  recognize  that  a  treaty  has  the  force  of  law,  and 
I  also  recognize  that  Congress  has  the  power  to  legislate.  I  take  the 
position,  I  think  within  the  view  of  the  Constitution,  that  the  Exec- 
utive has  the  power  to  make  executive  agreements  to  implement  a 
treaty  or  a  law,  because  his  principal  executive  function  is  to  see 
that  laws  are  faithfully  executed. 

Dr.  Byijd.  I  am  glad  you  mentioned  the  distinction  between  these 
because,  strictly  speaking,  when  an  executive  agreement  is  mentioned 
to  me,  after  I  studied  this  so  many  years,  it  does  not  relate,  it  makes 
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no  sense  to  me,  just  an  executive  agreement.  It  is  either  a  combina- 
tion of  authority  given  by  the  Congress  to  the  President,  either  by 
treaty  or  by  statute,  to  enter  into  an  agreement.  And  when  that 
applies  to  other  than  treaty,  I  call  that  myself,  to  try  to  be  more 
specific,  a  congressional  executive  agreement.  INIeaning  invoking  the 
powers  of  Congress  and  supplemented  by  the  President  in  effectuat- 
ing the  power. 

Then,  in  addition,  the  third  type  is  what  I  call  presidential  agree- 
ments, or  international  presidential  agreements,  either  of  which  are 
with  i-egard  to  usage.  So  you  can  understand  one  another,  which 
power  of  the  Constitution  you  are  talking  about  when  you  say  presi- 
dential agreement. 

What  i  call  presidential  agreement  is  the  President  invoking  his 
own  authority,  and  recognition  agreement  would  be  one  of  those,  for 
example,  you  see. 

Senator  Ervin.  Of  course,  there  is  a  great  deal  of  difference 
between  students  of  the  subject  with  respect  to  the  meaning  of  the 
executive  power  of  the  President. 

Dr.  Byrd  Exactly. 

Senator  Er\t:n.  Because  some  of  them  take  the  position  that  it 
gives  the  President  some  powers  which  are  not  expressed  in  the  Con- 
stitution and,  of  course,  I  will  have  to  concede  two  Supreme  Court 
decisions  lend  some  content  to  that. 

Dr.  Byed.  I  kind  of  presume  you  are  talking  about  the  inherent 
powers  doctrine  here  Avhich  came  out  with  Curtlss-WHght^  foi- 
example.  Would  that  be  one  you  are  speaking  about? 

Senator  ER\aN.  Yes. 

Dr.  Byrd.  There  is  no  one,  I  think,  who  has  given  more  and 
stronger  argument  against  that  position  than  I  have.  I  totally  reject 
any  idea  of  the  inherent  power  doctrine,  because  by  the  very  defini- 
tion it  means  not  subject  to  constitutional  authority. 

Senator  E^Rviisr.  Yes. 

Dr.  Byrd.  And  every  individual,  official  in  this  country,  as  far  as 
I  am  concerned,  is  operating  legally  under  the  authority  of  the  Con- 
stitution, and  no  inherent  power  doctrine  says  he  may  do  this  or 
that  just  because  he  exists. 

Senator  Ervin.  I  take  the  position,  further  that  the  only  powers 
are  those  expressly  granted  or  reasonably  implied  from  the  powers 
that  are  made.  I  think  maybe  you  and  I  are  in  substantial  agreement 
on  that. 

Dr.  Byrd.  Yes,  indeed. 

Senator  ER\^N.  Now,  regretfully,  I  have  not  had  a  chance  to  read 
your  book.  I  look  forward  to  reading  it. 

Dr.  Byrd.  Thank  you. 

Senator  Ervin.  If  you  have  no  objection,  I  would  like  to  place  in 
the  record,  immediately  after  your  testimony,  your  article  on  the 
"Constitutional  Limits  on  International  Agreements  in  the  Space 
Age." 

Dr.  Byrd.  Certainly.  Yes,  indeed. 

Senator  Ervin.  Thank  you. 

(The  document  follows:) 


77 

Constitutional  Limits  on  International  Agreements  in  the  Space  Age 

(By  Elbert  M.  Byrd,  Jr.') 

Political  scientist  Byrd  maintains  that  the  ■Constitution  as  a  flexible  instru- 
ment c'ln  cope  with  the  problems  of  the  Space  Age,  if  our  social  and  political 
maturity  can.  He  discusses  limits  on  the  treaty-making  power,  particularly 
when  it  affects  federal-state-  relationships ;  the  use  of  the  commerce  and  inter- 
national law  clauses  for  inter-national  agreements ;  the  effect  of  the  tmamenda- 
hle  equity  of  representation  in  the  Senate  clause;  the  "divorce  niiW  and  "degree 
mill"  problems;  the  status  of  aliens  and  their  property;  creation  of  new 
states;  the  Brieker  Amendment ;  first  amendment  freedoms ;  the  fifth,  fourth, 
and  fourteenth  amendments ;  the  feasibility  of  an  international  criminal  court; 
article  III  and  the  sixth  amendment  respecting  courts  and  jury  trial;  enforce- 
ment of  an  international  arms  control  and  inspection  treaty  in  view  of  the 
constitutional  prohibitions  regarding  search  and  seizure :  other  inherent  poivers 
of  the  President  and  implied  and  delegated  powers  of  Congress. — Ed. 

It  is  occasionally  reported  that  law  school  deans  feel  it  is  a  mistake  for  law 
students  studying  constitutional  law  to  read  the  Constitution  because  it  will 
only  serve  to  confuse  them.  As  a  mere  example,  the  principle  to  be  derived 
from  the  case  of  Marhury  v.  Madison  -  will  come  through  with  a  great  deal  of 
clarity,  but  to  attempt  to  derive  the  principle  from  the  words  of  the  Constitu- 
tion will  perhaps  involve  a  frustrating  experience.  While  the  objectives  of  law 
school  training  need  not  be  discussed  here,  an  objective  of  "total"  understand- 
ing might  be  mucli  better  served  if  students  were  first  presented  with  a  set  of 
facts  similar  to  those  in  the  Marbury  case,  and  instructed  to  find  the  "answer" 
in  the  Constitution  before  they  turn  to  the  reported  case  itself. 

As  a  genei'ality,  I'eported  cases  are  of  value.  They  are  pai'ticularly  signifi- 
cant v\']ien  they  record  decisions  on  the  same  point  in  the  same  way  through- 
out a  long  line  of  adjudications.  They  are  of  importance  in  those  areas  where 
previous  cases  have  been  overruled  specifically  or  sub  silentio,  for  the  point  in 
question  is  made  clear  and  a  new  departure  is  afforded  in  terms  of  case  law. 
Previous  cases  are  also  important,  although  less  so,  for  the  purpose  of  analo- 
gous rea.soning  or  argument  to  a  new  but  substantially  related  problem,  partic- 
ularly if  the  identical  powers  of  government  are  called  in  question  as  between 
the  two  fact  situations.  But  where  there  are  involved  powers  of  government 
which  have  never  on  a  specific  point  been  the  subject  of  adjudication,  and  es- 
pecially where  the  fact  situations  are  also  novel,  it  is  likely  to  be  found  that 
reported  cases  are  virtually  useless. 

It  is  in  the  latter  kind  of  situation  that  the  Constitution  itself  must  be  re- 
opened. One  may  also  reopen  the  classical  records,  debates  and  commentaries 
on  the  Constitution  when  it  was  fresh  from  the  pen.  Often  the  historical  rec- 
ords will  be  found  to  be  useless,  for  obviously  one  is  not  going  to  find  answers 
to  such  questions  as  whether  or  not  radio  waves  are  part  of  commerce.  Occa- 
sionally the  uncontested  icords  of  a  founding  father  will  provide  absolute  se- 
mantic answers  to  current  questions,  and  the  researcher's  pulse  will  tingle  at 
the  discovery.  But  one  soon  notes  that  for  some  questions  the  mental  picture 
behind  the  words  could  not  possildy  have  included  the  physical  facts  pertinent 
to  the  researcher.  And  for  other  questions,  even  though  technological  develop- 
ment is  not  involved,  semantical  development  may  well  be  crucial.  For  exam- 
ple, after  the  federal  government  was  established,  it  was  often  referred  to  as 
"Congress"  by  those  who  had  become  accustomed  to  referring  to  the  old  orga- 
nization under  the  Articles  of  Confederation  as  "Congress."  ^  Thus,  when  they 
used  that  word,  one  today  is  often  uncertain  as  to  whether  they  were  refer- 
ring to  Congress  or  to  the  whole  of  the  federal  government.  For  another  exam- 
ple, today's  vocabulary  certainly  does  not  envision  "the  executive"  as  including 
the  Senate  of  the  United  States,  but  one  is  not  at  all  certain  that  the  term  did 

^  As^^istant  Professor  of  Government  and  Politics,  Univ.  of  ^Maryland.  Author.  Treaties 
AND  Executive  Agreexients  in  the  United  States  (1960).  B.S.  19.53,  M.A.  1954,  Ph.D. 
1959.  American  University. 

=  5  U.S.   (1  Cranch)   137   (1S03). 

3  John  Taylor  of  Caroline,  for  example,  spoke  within  a  single  paragraph  of  the  treaty 
power  having  been  surrendered  to  "the  United  States,"  to  "the  General  Government," 
and  "to  Congress."  3  Bentox,  Abridgement  of  the  Debates  op  Congress  from  1789  to 
1857  14   (1857). 
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not  include  the  Senate  when  used  in  the  1790s,  especially  when  used  in  connec- 
tion with  the  treaty-making  power."* 

On  the  otlier  hand,  satisfaction  cannot  be  obtained  from  a  mode  of  seeing 
the  Constitution  and  the  objects  of  its  powers  only  as  the  founding  fathers 
could  have  seen  them.  So  proceeding  would  involve  the  necessity  of  amending 
the  Constitution  every  time  there  is  a  new  techologieal  development  which  de- 
mands regulation.  Disregarding  technological  problems,  such  a  procedure  re- 
jects the  oft-made  statements  of  the  founders  themselves  to  the  effect  that  for- 
eign affairs  powers  must  be  capable  of  meeting  any  new  contingency,  that  "the 
circumstances  that  endanger  the  safety  of  nations  are  infinite,  and  for  this 
reason  no  constitutional  shackles  can  wisely  be  imposed  on  the  power  to  which 
the  care  of  it  is  committed,"  as  Alexander  Hamilton  stated ; "  or  as  put  by 
Edmund  Randolph  :  "The  various  contingencies  which  may  form  the  objects  of 
treaties,  are,  in  the  nature  of  things,  incapable  of  definition.  The  government 
ought  to  have  power  to  provide  for  every  contingency."  "  There  is  certainly  no 
foundation  here  for  limiting  the  subjects  of  treaties  to  those  which  historically 
had  been  included  up  to  the  time  of  adoption  of  the  Constitution,  as  has  been 
intimated  "  and  inferred. s 

Even  today,  as  one's  physical  or  intellectual  environment  varies,  so  will  de- 
scriptive attitude  toward  the  Constitution  vary.  ITnited  Kingdom  scholars  are 
often  heard  to  speak  of  the  United  States  Constitution  as  "rigid,"  ostensibly 
because  it  is  rigid  when  compared  to  their  own  lack  of  a  written  constitution 
at  all,  but  more  probal)ly  because  so  much  has  been  broadcast  about  unconsti- 
tutional absolutes.  French  scholars,  Latin  American  officials,  and  students  of 
American  state  governments  are  occasionally  heard  to  marvel,  however,  about 
the  "flexibility"  of  the  United  States  Constitution — because  their  own  are  more 
specific,  more  detailed  and  lengthy,  and  consequently  more  often  amended. 
Then  there  are  the  ambivalent  impulses  and  attitudes  within  the  breasts  and 
minds  of  those  who  have  sworn  allegiance  to  the  Constitution,  and  have  vowed 
to  defend  it  against  all  enemies  whomsoever,  domestic  or  foreign.  To  such  a 
sacred  and  patriotic  symbol  is  ordinarily  due  descriptive  adjectives  connoting 
praise  and  respect :  "flexible"  somids  more  flattering  than  "ambiguous" ;  "a 
most  perfect  instrument,  designed  to  stand  the  stress  of  time"  sounds  more 
noble  than  "a  malleable  instrument,  subject  to  change  as  new  i>roblems  are 
met" ;  fewer  conflicting  passions  are  aroused  if  one  speaks  of  the  Supreme 
Court  as  "interpreting"  rather  than  "amending"  the  Constitution. 

Throughout  the  history  of  the  Constitution  it  has  been  seen  in  many  an  ex- 
traordinary light.  It  is  well  known  that  to  Hamilton  it  was  so  weak  that  it 
couldn't  last  beyond  ten  years.^  Edmund  Randolph  wrote  to  Washington  about 
how  "ambiguous  is  the  language  of  the  Constitution."  ^°  Patrick  Henry  and 
others  thought  it  was  "a  conspiracy  against  the  liberties  of  a  free  people." 
Thomas  Jefferson  feared  that  he  was  violating  the  Constitution  by  purchasing 
the  Louisiana  Territory,  but  his  close  friend  the  great  strict  constructionist 
John  Taylor  of  Carolina  came  to  the  Senate  to  argue  in  favor  of  constitution- 
ality on  grounds  of  broad  construction  of  the  treaty  power.n  Abraham  Lin- 
coln, apparently  accordingly  to  his  own  lights,^-  violated  many  parts  of  the 
Constitution,  but  in  doing  so  he  vigilantly  upheld  the  part  which  at  the  time 
appeared  most  important  to  him,  the  requirement  that  he  preserve  and  protect 
the  Constitution.^3 


*  In  discussing  international  agreements  tliirina:  the  .Tay  Treatry  debates  in  1706,  Abra- 
ham Baldwin  said  :  "I  considered  that  the  executive  has  adsolute  power  to  make  peace, 
as  by  the  constitution  he  is  declared  commander  in  chief  of  all  the  armies."  Here  "execu- 
tive" and  "absolute"  power  seem  clear  enough,  but  he  immediately  added,  "that  power  was 
properly  vested  in  him,  guarded  by  two-thirds  of  the  Senate  Debates  in  the  Housk 
OP  Representatives  of  the  United  States,  During  the  First  Session  op  the  Fourth 
Congress  Upon  the  Constitutional  Power  of  the  House  with  Respect  to  Treaties 
132  (printed  for  Benj.  Franklin  Bache  by  Bioren  &  Madan  1796). 

=  I'he  Federalist  No.  23   (Hamilton). 
«3  Elliott's:  Debates  363  (1836). 

'  Fraser,  Treaties  and  Executive  Agreements,  S,  Doc.  No.  244,  7Sth  Cong.,  2d  Sess. 
(1944). 

*  Bricker.  Makinc)  Treaties  and  Otlier  International  Agreements,  2S9  Annals  134  (1953). 
For  similar  expressions,  see  Holden  v.  Joy,  S4  U.S.  (17  Wall.)  211,  242-43  (1S72)  ; 
Holmes  v.  Jennison.  39  U.S.   (14  Pet.)   540,  569   (1S40). 

=  10  Lodge,  The  Works  op  Alexander  Hamilton  425  (1904). 
^"1  Warren,  The  Supreme  Court  in  United  States  History  77  (1922). 
"  3   Benton,    Abridgement   of   the   Debates   op   Congress   From    1789    to    1856    14 
(1857). 
^- Cf.  Randall,  Constitutional  Problems  Under  Lincoln  (1951). 
"U.S.  Const,  art.  II,  §  1. 
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There  were  always  cries  of  outrage,  of  course,  so  much  so  that  near  the 
turn  of  the  century  it  could  be  noticed,  long  before  the  New  Freedom  or  the 
New  Deal  or  the  Fair  Deal  were  ever  heard  of,  that  according  to  what  "has 
been  solemnly  and  passionately  asserted  by  statesmen  and  lawyers"  the  histor- 
ical region  as  a  whole  can  be  seen  as  "strewn  with  the  wrecks  of  the  Constitu- 
tion," l)ut  that  such  wailings  really  revealed  "the  littleness  and  the  looseness 
of  men's  interpretations  of  the  Constitution."  i*  But  those  who  saw  the  Consti- 
tution as  a  "precise"  and  "clear"  instrument  were  not  silenced.  They  came  on 
to  proclaim  that  the  provisions  of  the  Constitution  were  "expressed  by  our 
ancestors  in  such  plain  English  words  that  it  would  seem  the  ingenuity  of  man 
could  not  evade  them,"  ^^  and  that  when  the  constitutionality  of  a  statute  is  in 
question,  the  Court  has  the  duty  "to  lay  the  article  of  the  Constitution  which 
is  involved  beside  the  statute  which  is  challenged  and  to  decide  whether  the 
latter  squares  with  the  former."  i* 

It  is  not  the  judiciary  only  that  interprets  the  Constitution,  of  course.  The 
President  is  bound  also  to  interpret  the  Constitution,  as  Andrew  Jackson  ex- 
I'lained  while  expanding  the  powers  of  his  office ;  i'  and  as  Dwight  Eisnehower 
did  while  in  effect  weakening  the  officers  The  Congress  also  must  and  does  in- 
terpret the  Constitution  almost  daily  when  in  session.  The  Congress  is  given 
l)ower  to  make  its  own  rules.i^  The  Senate  may  by  majority  vote  declare  that 
the  Constitution  makes  of  it  a  continuing  body,  but  a  majority  vote  can  also 
proclaim  the  opposite  if  it  wishes  to  adopt  new  rules  at  the  beginning  of  a 
new  Congress;  and  this  is  one  of  the  questions  which  the  Supreme  Court  will 
frankly  label  as  too  "political"  for  it  to  attempt  to  adjudicate.  Perhaps  it  is 
enlightening  to  understand  that  when  the  Court  refuses  to  decide  such  a  "po- 
litical" question,  it  has  decided — and  politically  so. 

It  has  often  been  stated,  and  in  general  correctly,  that  rights  and  limitations 
can  be  written  into  a  Constitution  in  great  profusion,  but  they  are  not  worth 
the  paper  upon  which  they  are  written  unless  courts  of  an  independent  nature 
are  established  to  enforce  them.  It  is  also  true,  however,  that  courts  are  in- 
struments of  the  body  politic,  that  their  rock-bottom  foundation  is  political, 
and  tliat  they  are  ineffective  and  helpless  in  the  face  of  predominating  public 
opini(!n.-"  One  need  only  refer  to  the  record  of  the  Supreme  Court  in  the  area 
of  civil  liberties  during  the  Civil,  the  First  and  the  Second  World  Wars. 

The  following  discussion  is  based  in  large  part  on  the  foregoing  observa- 
tions, specifically  as  applied  to  the  treaty  making  power  under  the 
Const itution.2i  The  possibilities  envisioned  in  some  of  the  more  or  less  hypo- 
thetical situations,  it  appears  almost  unnecessary  to  record,  do  not  in  any 
sense  reflect  the  desires  or  even  the  predictions  of  the  author.  They  reflect,  in 
general,  possibilities  which  Thomas  Jefferson  would  characterize  contemp- 
tuously as  those  which  might  be  "squeezed  out"  of  the  Constitution.22  There 
are  probably  those  who  would  scream  that  such  interpretations  make  "a  mon- 
ster" of  our  Constitution,  as  Abraham  Baldwin  put  it  in  1796.23  That  could  be 
so — in  terms  of  traditional  thought  about  it.  But  it  must  be  emphatically  un- 
derscored that  the  approach  here  is  one  of  facing  the  Constitution  with  the 
dawning  prol)lems  in  an  effort  to  determine  what  the  Constitution  can  answer. 
This  means  that  the  doctrine  of  popular  sovereignty  is  maintained,  that  gov- 
ernment is  still  to  be  viewed  as  answerable  to  the  people  through  their  funda- 
mental law.  If  they  disagree  with  the  interpretations  of  their  Constitution, 
they  can  reverse  them  by  amendment  as  they  have  done  in  the  past. 2*  This  ap- 

"Thavpr,  Ojt  Neio  Possessions,  12  Harv.  Rev.  404  (1809). 

"  Hon'ip  F.idR.  &  Loan  A'^K'n  v.  Blnisdeil,  290  T\S.  398.  499  (1934). 

i^TTniU-d  States  v.  Butler,  297  U.S.  1    (19.Sfi). 

17  T>.   Richardson,  MEssAr.Es  and  Papers  of  the  Presidents  1145    (1894). 

1- For  pxnniple.  Eisenhower  snifl  lie  did  not  have  the  power  to  issue  a  posthumous 
pardon.  See  news  reports  circa  Dee.  13,  1958.  The  Constitution  does  not  say  he  is  thus 
restricted,  and  no  Supreme  Court  decision  has  so  held. 

i»  U.S.  CoN.ST.  art  I.  §5. 

="  The  late  .Justice  .Tackson  spoke  in  this  vein  when  he  proclaimed  that  no  court  could 
have  prevented  the  Civil  War,  or  the  executions  of  Louis  XVI  and  Marie  Antoinette,  or 
the  French  Revolution  and  Napoleon's  dictatorship,  or  the  rise  of  Hitler.  .Tackson,  The 
SrpRE:>iE  CorRT  in  the  American  System  of  Government  80-81  (1955).  Further,  he 
said,  as-ainst  the  war  power  and  "inflation"  power  the  Court  can  do  nothin;?.  Id.  at  61. 

21  "The  President  .  .  .  shall  have  Power,  by  and  with  the  Advice  and  Consent  of  the 
Senate,  to  make  Treaties,  provided  two  thirds  of  the  Senators  present  concur.  .  .  ."  U.S. 
Const,  art.  II.   §  2.  cl.  2. 

=-  Letter  from  Thomas  .Jefferson  to  Associate  .Justice  William  Johnson,  .June  12,  lS2o, 
in  ^JoRfiAN.  .TrsTicE  William  .Johnson:  The  First  Dissenter  160   (1954). 

-^  House  Debates,  op.  cit.  suprn  note  3,  at  121. 

'^  U.S.  Const,  amends.  XI.  XIII,  &  XVI. 
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proach  is  far  removed  from  those  who  long  ago  solved  the  problem  for  them- 
selves by  embracing  the  '"inherent  powers"  doctrine,  a  doctrine  which  simply 
asserts  that  in  foreign  affairs  the  powers  of  the  federal  government  are  unlim- 
ited, and  that  these  powers  do  not  derive  from  the  Constitution  but  from  '•in- 
ternational law."  "5 

II. 

From  a  legal  viewpoint  alone,  one  no  longer  needs  to  hesitate  extensively 
over  the  question  of  whether  the  treaty  power  is  limited  Ijy  the  powers  re- 
served to  the  states.26  The  treaty  power  has  not  been  so  limited  since  the  Con- 
stitution was  adopted,  as  the  early  case  of  Ware  tK  Ilylton  -'•  demonstrated  in 
regard  to  debts  owed  to  foreigners.  Many  other  cases  -^  dealt  with  such  sub- 
jects as  inheritance  of  land.^s  The  very  first  treaties  entered  into  by  the  fed- 
eral government  bestowed  upon  foreign  consuls  in  this  country  power  to  try 
their  countrymen  in  state  ports  to  the  exclusion  of  state  authorities,3o  but  it 
has  often  been  stated  that,  absent  a  ti-eaty,  "offenders  have  never,  by  comity 
or  usage,  been  entitled  to  any  exemption  from  the  operation  of  the  local  laws 
for  their  punishment,  if  the  local  tribunals  see  fit  to  assert  their  authority."  ^i 
Many  other  "reserved"  subjects  were  included  in  imadjudicated  treaties  ^2  be- 

"  Burns  &  Peltason,  Government  of  the  People  SO-94  (1057)  ;  Svarlein,  An  Intro- 
Duc'TioN  TO  the  Law  OF  NATIONS  265-06  (1055)  :  Ferguson  &  McHenry,  Elements  of 
American  Governments  240  (1058)  ;  Corwin.  The  Constitution  and  World  Organiza- 
tion 18  (1044)  ;  McDou.cal  &  Lans.  Treaties  and  Congj-e-s-sional-Executive  or  PrcsUJential 
Agreements:  Interchiinf/eahle  Instruments  of  National  Policy,  54  Yale  L.J.  225  (1045). 
C/.  Butler,  The  Treaty-Making  Power  of  the  United  St.Xtes   (1002). 

^•5  Of  course,  if  one  wishes  to  be  entirely  semantical  about  it.  it  can  be  said  that  the 
treaty  power  is  limited  by  reserved  powers  if  it  is  also  said  that  the  sub.iects  of  those 
reservations  are  entirely  unknown.  Thus,  after  stating  that  the  subject  matters  reserved 
b,y  the  ninth  and  tenth  amendments  are  "completely  unknown.''  one  writer  continues  : 
"But  whatever  the.y  are  no  officer  or  department  of  the  Government  of  the  United 
States  .  .  .  may  deal  with  them  .  .  .  No  treaty  or  executive  agreement  can  deal  with  these 
reserved  and  retained  powers,  nor  with  the  subject  matter  encompassed  by  those  reserved 
and  retained  powers."  Levitt,  The  President  and  the  International  Affairs  of  the 
United  States  60   (1054). 

='3  U.S.  (.3  Dallas)  100  (1700).  During  the  Revolutionary  War,  the  State  of  Virginia 
passed  legislation  providing  that  Virginians  could  pay  to  the  State  of  Virginia  debts 
owed  b.v  Virginians  to  British  subjects.  The  funds  received  would  be  used  to  help  finance 
the  war  against  Great  Britain,  and  it  was  provided  that  the  debts  to  British  creditors 
would  thus  be  liquidated  even  though  the.v  were  paid  In  depreciated  currenc.v  rather 
than  sterling.  The  Peace  Treaty  of  178.3  (Definitive  Treaty  of  Peace  With  Great  Britain, 
Sept.  3.  1783,  8  Stat.  80.  T.S.'No.  104)  and  the  Jay  Treaty  of  1704  (Treaty  of  Amity, 
Commerce,  &  Navigation  With  Great  Britain.  Nov.  10,  1704,  8  Stat.  116.  T.S.  No.  116) 
by  way  of  reiteration,  provided  that  Virginia's  law  would  be  no  bar  to  collection  of  the 
aniOTints  owed  to  British  creditors.  Not  until  after  the  adoption  of  the  Constitution  was  it 
possible  to  enforce  this  part  of  the  treaty.  The  decision  of  the  Supreme  Court  in  Ware 
V.  Ht/lton  was  in  favor  of  the  British  creditors.  Virginia  law  and  the  arguments  of 
Virginia  counsel  John  Marshall  to  the  contrarv  notwithstanding. 

-'*Geofrov  v.  Kiggs,  133  U.S.  258  (1880)  ;  Hauenstein  v.  Lynhani,  100  U.S.  483  (1870)  ; 
Chirac  v.  Chirac.  15  U.S.    (2  Wheat.)    250   (1817). 

-'"  Regarding  the  inheritance  of  land,  absent  a  treaty,  "it  would  be  difficult  to  find  a 
subject  matter  over  which  a  state  had  a  more  clearly  recognized  historic  power  and  as  to 
which  no  power  was  delegated  to  Congress."'  Dowling,  The  Problem  of  the  FetlrrnI  t<tate 
in  Foreign  Affairs  Federalism  IMature  and  Emergent  255  (MacMahon  ed.  1055).  Cf. 
United  States  v.  Burnison,  330  U.S.  87  (1050)  ;  Sullivan  v.  Kidd.  254  U.S.  433  (1020)  ; 
United  States  v.  Fox.  04  U.S.  315    (1877). 

*' Consular  Convention  With  France,  Nov.  14,  17SS,  art.  VIII.  S  Stat.  106.  T.S.  No.  84 
(1780). 

"  Wildenhus'  Case.  120  U.S.  1  (1887).  During  an  altercation  in  the  hold  of  a  Belgian 
ship,  while  docked  in  the  port  of  Jersey  City.  Wildenhus  killed  a  Belgian  shipmate.  Wild- 
enhus  was  arrested  and  held  by  New  Jersey  authorities.  The  Belgian  Consul  applied  for 
release  of  W'ildenhus,  bv  haheas  corpus,  in  order  that  he  could  be  tried  by  Belgian  courts, 
citing  the  Consular  Convention  With  Belgium,  March  0,  1880.  21  Stat.  776,  T.S.  No.  29 
which  provided  that  consuls  of  each  nation  had  exclusive  jurisdiction  of  the  internal 
order  of  the  merchant  vessels  of  their  nation,  "and  shall  alone  take  cognizance  of  all 
differences  which  may  arise  either  at  sea  or  in  ])ort."  It  was  further  provided  that  local 
authorities  "shall  not  interfere,  except  when  the  disorder  that  has  arisen  is  of  such  nature 
as  to  disturb  tranquility  and  public  order  on  shore  or  in  the  port."'  The  application  of  the 
Belgian  Consul  was  denied  on  the  ground  that  the  tranquility  of  the  port  was  disturbed. 
Thus,  interpretation  of  the  treaty  was  principally  involved.  As  to  the  general  problem, 
the  Court  noted  that,  absent  a  treaty,  the  local  government  has  jurisdiction  over  foreign 
vessels  docked  in  the  ports  of  a  state  when  criminal  offenses  are  involved. 

^-  Examples  were  :  exemptions  of  consuls  from  state  taxation  :  authority  of  consuls  to 
act  as  notaries  public,  to  take  depositions  and  last  wills  and  testaments,  to  administer 
estates  of  deceased  countrymen,  and  to  try  civil  suits  between  their  countrymen  :  prohi- 
bition of  criminal  prosecution  by  the  states  in  certain  cases ;  prohibition  of  state  dis- 
crimination against  aliens  as  to  operation  of  businesses  ;  provision  for  punishment  as 
"disturbers  of  the  peace"  for  those  who  insulted  British  naval  officers  ;  provision  thtit 
state  courts  could  not  deny  suits  by  alien  litigants  ;  provision  for  legality  of  miscegena- 
tion :  and  provisions  for  federal  issuance  of  fishing  licenses. 


81 

fore  the  Supreme  Court  upheld  the  validity  of  the  treaty  power  in  respect  to 
regulation  of  the  shooting  of  migratory  birds  in  Missouri  v.  Holhind.^^  There 
was  no  new  principle  in  this  case,  but  it  served  to  show  boldly  the  extent  of 
the  treaty  power  and  eventually  helped  bring  on  the  furor  over  the  "Bricker 
Amendment."  There  were  many  versions  of  the  Bricker  Amendment,  but  Sen- 
ate Joint  Resolution  1  reported  favorably  by  the  Senate  Committee  on  the  Ju- 
diciary in  1953  would  have  eliminated  the  substantive  treaty  power  from  the 
Constitution,^^  reversing  the  principle  contained  in  Missouri  v.  Holland.  That 
amendment  was  not  passed,  and  the  full  treaty  power  remains  legally  as  un- 
fettered as  before. 

There  have  often  been  statements  made  since  Missouri  v.  Holland  to  the  ef- 
fect that,  although  the  treaty  power  is  not  limited  by  state  powers,  neverthe- 
less the  treaty  power  is  limited  to  those  subjects  which  are  really  important  to 
international  affairs.  That  is  to  say,  it  may  be  unconstitutional  to  enter  into  a 
treaty  for  the  purpose  of  altering  the  federal-state  relationship  rather  than  to 
advance  legitimate  international  goals.  It  would  be  unconstitutional,  it  is  said, 
to  enter  into  a  treaty  with,  for  example,  the  Congo  under  which  the  Congolese 
government  guarantees  that  there  shall  be  no  ban  against  inter-racial  mar- 
riages in  the  Congo  in  return  for  which  there  shall  be  no  ban  against  inter-ra- 
cial marriages  throughout  the  United  States.  The  most  that  could  be  legally 
contracted  for,  the  arginnent  goes,  is  the  removal  of  a  ban  in  the  United 
States  against  marriage  with  Congnlcse,^^  and  even  this  may  not  be  held  as 
sufficiently  related  to  international  affairs.  Tempers  flare  in  this  type  of  argu- 
ment, and  if  it  is  found  that  someone  has  said  that  domestic  and  foreign  af- 
fairs can  no  longer  be  differentiated  one  from  the  other  in  the  modern  world, 
scorn  is  heaped. ^'^ 

The  unfruitfulness  of  this  mode  of  approach  is  apparent  in  the  ire  it 
arouses.  Senators  who  cry  to  heaven  in  utter  dismay  about  the  possihility  of 
the  treaty  power  being  used  in  this  manner,  and  about  the  possibility  of  such 
a  treaty  being  held  constitutional  by  the  Supreme  Court,  have  for  the  foreseea- 
ble future  decided  the  issue  by  their  very  protest.  The  Senate  is  certainly  not 
going  to  approve  a  treaty  of  such  import,  and  the  Supreme  Court  is  not  going 
to  have  tlie  opportunity  to  decide  the  constitutionality  of  the  non-existing 
treaty. 37  This  means,  therefore,  that  the  first  and  principal  limitation  upon  the 
treaty  power  is  political,  especially  in  regard  to  federal-state  relations.  If.  by 
some  strange  development,  it  should  become  the  widely  held  public  opinion 
within,  say,  fifty  years  that  such  a  treaty  with  the  Congo  is  vital  to  United 
States  foreign  policy,  and  two-thirds  of  the  Senators  of  the  United  States  are 
also  of  such  opinion,  it  would  indeed  l)e  presumptuous,  perhaps  even  politically 
suicidal,  for  the  Supreme  Court  to  hold  otherwise. 

It  is  iuidoiil)tedly  to  be  expected  that,  from  a  historical  view,  there  will 
come  a  new  public  opinion  in  the  future  which,  on  some  subjects  now  hardly 
mentionable,  will  be  highly  crystallized  and  solidified.  Whether  this  public 
opinion  will  be  more  international  or  more  national,  more  cosmopolitan  or 
more  parochial,  is  at  this  juncture  impossible  to  predict.  There  are  indications 

'■!  2r>2  U.S.  41G  (1020).  The  case  concernecl  the  constitutionality  of  the  Migratory 
Bird  Treaty  Act  of  1918,  If!  U.S.C.  §  703  (1960),  for  the  enforcement  of  a  treaty  of 
December,  1916,  with  Great  Britain  on  behalf  of  Canada  for  the  protection  of  mijrratory 
birds.  The  question  before  the  Court  was  "whetlier  the  treaty  and  statute  are  void  as 
an  interference  with  the  rijrhts  reserved  to  the  States."  252  U.S.  at  432.  The  Court  held  in 
the  nesative.  Previous  similar  legislation,  passed  in  the  absence  of  a  treaty  as  the  first 
step,  had  been  declared  invalid  in  lower  federal  courts  as  interfering  with  reserved  nowers 
of  the  states.  United  States  v.  McCullagh,  221  Fed.  228  (D.  Kan.  1915)  ;  United  States  v. 
Shauver,  214  Fed.  154   (E.D.  Ark.  1914) 

'■•S..!.  lies.  1,  ma  Cong..  1st  Sess.    (1953). 

^•"'  Bv  the  Treaty  of  Friendship.  Amitv.  Commerce,  &  Consular  Privileges  With  El  Salva- 
dor, Dec,  6.  1870,  art.  XXIX.  18  Stat.  725,  T.S.  No.  310,  intermarriage  of  natives  with 
visiting  citizens  of  both  countries  was  provided  for,  and  such  marriages  were  to  be  con- 
sidered legal  in  both  countries. 

*' Tlie  12()7-page  record  of  the  1953  hearings  on  the  Bricker  Amendment  is  saturated 
with  indignation  over  a  similar  statement.  Hearinfjs  Before  the  Subcommittee  on  Treaties 
and  Executive  Agreonents  of  the  Senate  Committee  on  the  Judiciaii/,  S3rd  Cong..  1st 
Sess.  (1953).  But  no  indignation  was  recorded  when,  in  1796,  Congressman  .Jonathan 
Havens  said,  "There  never  can  be  any  precise  boundar.v  line  marked  out  between  what 
has  been  usually  called  'internal  and  external  relations.'  "  House  Deb.\tes,  op.  cit.  supra 
note  '.',  at  65. 

"  The  srreat  fear  expressed  during  the  Bricker  Amendment  controversy,  that  the  nation 
mav  be  deliberately  destroyed  by  treaties,  is  valid  to  no  greater  extent  than  the  propo- 
sition is  true  that  the  nation  ma.v  be  destroyed  bv  its  own  laws.  As  a  mere  exercise  in 
logic,  it  would  be  easier  to  destroy  the  nation  by  Congressional  statutes  than  by  treaties. 
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pointing  in  botli  directions.  Some  technological  and  economic  developments 
point  to  more  interdependence  and  international  mindedness.  Some  political 
and  legal  developments  point  toward  more  nationalism. 3«  During  the  last  dec- 
ade public  opinion  has  hovered  around  a  storm  center  of  uneasiness  and  uncer- 
tainty as  if  afraid  to  advance  in  any  direction.  The  result  has  been  a  great 
deal  of  torpoi".  Dilemma  has  abounded  on  every  side.  "New"  opinion  has  been 
rejected  because  it,  too,  has  posed  uncertainty.  Most  any  subject  tends  to  be- 
come controversial  in  this  atmosphere,  and  controversial  subjects  mean  divided 
opinion.  The  possibilities  as  to  constitutional  limitations  are  somewhat  re- 
stricted, therefore,  by  the  divided  nature  of  public  opinion  today.  It  is  there- 
fore necessary  to  pay  obeisance  to  "traditional"  approaches  to  constitutional 
limitations  as  well  as  to  the  apparent  new  demands  made  by  the  Space  Age. 

Although  many  of  the  treaties  involving  federal-state  relations  have  not  been 
adjudicated, 39  the  principle  is  clear  that  treaties,  if  approved  by  the  Senate, 
prevail  over  all  conflicting  state  laws.  To  what  extent  treaties  which  interfere 
with  laws  of  the  states  will  be  passed,  and  to  what  extent  enforced,  is  entirely 
conjectural.  Legally  they  could  be  used  to  deal  with  such  a  subject  as  conflict 
of  laws  respecting  interpretation  of  contracts.  A  treaty  could  incorporate  a 
contract  code  of  its  own  or  it  could  provide  for  interpretation  according  to  the 
law  of  a  designated  jurisdiction.  If  such  a  treaty  were  of  a  multilateral  natiire 
it  could  reach  virtually  all  C(mtracts  made  in  international  commerce. 

A  treaty  could  legally  settle  the  "divorce  mill'  problem  as  between,  for  ex- 
ample, the  United  States  and  Mexico.  A  treaty  could  specify  a  minimum  period 
of  residence  for  United  States  citizens  in  Mexico  and  vice  versa  before  a  di- 
vorce could  be  granted.  A  multilateral  treaty  could,  of  course,  extend  the  cov- 
erage. The  same  is  true  of  requirements  for  marriage.  This  would  still  leave 
the  "interstate"'  problem  unsettled  within  the  United  States,  although  some  au- 

^'' From  102.3  to  19.5.3  UnitPd  States  commercial  treaties  contained  provisions  whereby 
the  parties  were  pledfjed  to  disregard  foreign  citizensliip  of  an  individual  in  licensing  to 
practice  the  professions,  such  as  law,  medicine,  and  accounting.  Political  pressure,  be- 
ginning in  19.5.3,  resulted  in  the  removal  of  such  practice-of-professions  provisions  from 
treaties,  leaving  the  questions  to  be  determined  b.v  local  laws.  Phleger,  United  fJtates 
Treaties:  Recent  nerclopmcnts,  U.S.  Dep't  of  State  Pub.  No.  6;176  (Aug.  1956).  The 
author  has  personnally  observed  a  state  legislature  refuse  to  make  an  exception  for  a 
Hungarian  refugee  to  practice  medicine  in  a  hospital  even  though  the  refugee  had  been 
a  surgeon  for  many  years  whose  skill  was  readily  verified. 

""  Such  as  the  Treaty  of  Commerce  and  Navigation  With  .Tapan,  Nov.  22,  1894,  29 
Stat.  S4.S,  T.S.  No.  192  disputed  by  California  in  1906  in  an  early  "school  segregation" 
question.  Article  I  of  the  treaty  provided,  inter  alia,  that  "in  whatever  relates  to  rights 
of  residence  .  .  .  the  citizens  or  sub.1ects  of  each  Contracting  Party  shall  en.ioy  in  the 
territories  of  the  other  the  same  privileges,  liberties,  and  rights  .  .  .  [as]  native  citizens 
or  sub.iects,  or  citizens  or  sub.iects  of  the  most  favored  nation."  In  1906  the  San  Francisco 
School  P.oard  ordered  .Taiianese  children  segregated  in  a  special  school,  reflecting  in  part 
tlie  West  Coast  agitation  against  Japanese  immigration.  The  situation  was  eased  in 
1907  by  the  "Gentlemen's  Agreement"  (set  out  in  Willi.\ms,  The  Sh.\pixg  of  American 
Diplomacy  495-98  (1956)  according  to  which  the  .Tapanese  government  agreed  not  to 
issue  passports  to  .Japanese  laborers  desiring  to  go  to  the  United  States  in  exchange  for 
efforts  by  the  United  States  to  prevent  discriminatory  legislation  by  the  states.  On 
December  .3.  10(16.  before  the  agreement  was  reached.  President  Theodore  Roosevelt 
praised  the  .Japanese  people,  said  "to  shut  them  out  from  the  public  schools  is  a  wicked 
absurdity,"  and  recommended  criminal  and  civil  statutes  to  enable  the  President  "to  en- 
force the  rights  of  aliens  under  treaties."  10  Richaudson,  Messages  and  Papers  of  the 
Pre.sidext.s   7434-35    (1913). 

Aside  from  the  luiblic  debate  over  the  interpretation  of  the  treaty,  there  was  much  de- 
bate over  the  rnliflitii  of  a  treaty  which  i)urported  to  prevent  discrimination  in  education 
within  public  school  systems  operated  b.v  the  states.  On  December  12,  1906.  Senator 
Isidor  Rayner  of  Maryland  made  a  long  speech  in  the  Senate  against  the  validity  of 
such  a  treaty.  4]  Cong.  Rec.  281-88  (1906).  Senator  (later  Associate  .Tustice)  Geor.ge 
Sutherland  contested  Rayner's  view  in  a  Congressional  study  released  in  1909.  Sutherland, 
'J'he  Inlernnl  and  EiternaJ  Powers  of  the  National  Oovernment,  61st  CoNG.,  2d  Sess. 
(1909),  He  later  referred  to  the  case  as  follows: 

The  contention  over  the  exclusion  of  the  Japanese  from  the  public  schools  in  California 
.  .  .  fis]  still  fresh  in  our  minds.  Only  the  exercise  of  great  tact,  forbearance  and  patience 
on  the  part  of  the  responsible  oflicials  of  both  countries,  prevented  an  embarrassing 
situation  from  becoming  dangerously  critical.  Whether  the  itroper  construction  of  the 
treaty  involved  would  justify  the  claims  of  the  Ja)>anese  government  or  those  of  Cali- 
fornia is  fairly  open  to  question  ;  but  that  the  treaty  making  power  of  the  United  States  is 
competent  to  accord  privileges  which  were  claimed  for  the  subjects  of  Japan  is  not,  in 
my  judgment,  open  to  legitimate  dispute. 

SuTHERi^Axn,  Con.stitutional  Power  and  World  Affairs  162-63  (1919).  The  occasion 
never  arose  for  judicial  construction  of  the  treaty.  For  further  exposition  and  analysis, 
see  Hershey,  llie  Japanr.ic  l-'rhool  Question  and  the  Treati/^fakinfi  Poiver,  1  Am.  Pol. 
Sn.  Rev.  .39.3-409  (1907)  ;  Root,  The  Real  Question  Under  the  Japanese  Treaty  and  the 
San  Franci.^co  School  Board  Resolution,  1  Am.  J.  Int'l  L,  273-86  (1907). 


83 

thorities  feel  that  it  could  be  eliminated  by  use  of  the  full  faith  and  credit 
clause  of  the  Constitution. *o 

State  powers  are  already  interfered  with  by  way  of  exemption  of  state  taxes 
on  consuls,-*!  and  by  way  of  exempting  military  personnel  of  foreign  powers 
from  driver-license  rerpurements  under  status  of  forces  treaties.'-  A  subject 
which  possibly  could  bring  action  by  the  federal  government  is  that  of  the  "de- 
gree mills,"  so-called  educational  institutions  which  sell  worthless  "degrees"  to 
persons  in  foreign  countries  and  thus  breed  ill-will  toward  the  United  States. 
This  practice  may,  by  penalty,  be  eliminated  under  the  foreign  commerce 
power  of  Congress,  or  it  could  be  done  by  a  multilateral  treaty  with  accompa- 
nying legislation  for  enforcement. 

As  to  the  legal  validity  of  federal  action,  there  are  many  other  subjects 
which  could  be  examined,  as  respecting  the  treaty  power,  but  they  are  less 
novel  today  than  in  times  past.  The  "growth"  of  other  powers  such  as  the 
commerce  power  and  "spending"  power  via  grant-in-aid/conditions-attached  for- 
muhie  has  resulted  in  the  federal-state  division  of  power  problem  becoming  one 
principally  of  political  rather  than  constitutional  limitations.  The  treaty  power 
remains  most  important,  as  to  federal-state  relations,  in  such  traditional  sub- 
jects as  consular  status  pertaining  to  judicial  powers  and  tax  exemption,  in- 
heritance of  estates  by  aliens,  ownership  of  land  by  aliens,  and  right  of  aliens 
to  participate  in  business,  all  on  a  reciprocal  basis  with  foreign  countries. 
Should  the  United  States  Government  suddenly  find  itself  without  the  "treaty- 
making"  power,  it  may  pi'ovide  for  some  of  the  foregoing  traditional  treaty 
subjects  by  use  of  other  delegated  powers  such  as  thos  of  the  conunerce  and 
international  law  -^^  clauses,  but  protracted  legislation — and  adjudicatory  trial 
and  error — would  accompany  the  development.  Whether  the  problem  of  ensur- 
ing the  right  to  ownership  of  land  by  aliens  could  be  solved  without  constitu- 
tional amendment  is  doubtful. 

The  all-important  constitutional  right  of  the  states,  however,  is  one  that  is 
seldom  referred  to  within  the  context  of  treaty  power  limitations.  That  is  the 
constitutional  provision  for  equality  of  representation  in  the  Senate,^'  coupled 
v/ith  the  un-amendability  of  this  provision  of  the  Constitution. *5  This  charac- 
teristic of  state  protection  needs  much  emphasized  study  in  order  to  grasp  the 
extent  of  its  implications.  The  subject  will  not  be  pursued  here,  but  the  Sena- 
tor seen  as  both  state  and  national  legislator,  combined  with  the  two-thirds 
majority  rule,  points  the  way  to  a  delimitation  of  the  extent  of  the  treaty 
power  as  against  other  international  agreements  approved  by  simple  majorities 
of  both  Houses  of  Congress. 

Important,  also,  in  the  federal-state  area  is  the  prohibition  against  combin- 
ing territory  of  two  or  more  states  into  one,  or  separating  parts  of  one  or 
more  in  order  to  make  a  new  state,  withoiit  the  approval  of  the  state  or  states 
involved. ■i'^  in  times  of  dire  stress,  however,  there  may  arise  the  problem  of 
helping  "establish"  a  new  state  government  in  order  that  its  approval  may  be 
received — \vhich  is  the  short-hand  story  of  the  creation  of  West  Virginia. 
Whether  the  United  States  could  constitutionally  cede  a  state's  territory  to  a 
foreign  power,  in  order  to  negotinte  a  peace,  has  often  been  discussed,  and 
sometimes  with  great  heat.  It  is  often  remarked  that  it  would  be  best  to  ob- 
tain the  approval  of  the  state  or  states  involved,  but  the  cession  is  not  consti- 
tutionally prohibited,  and  the  better  argument  is  that  it  would  be  constitu- 
tional.-*^ 


-»"  CoRwiN.  The  Constitution  of  the  United  States  op  America  :  Analysis  and 
Interpretation  ()S4  (1953).  C/.  Jackson,  The  Supreme  Court  in  the  American  System 
OF  Government  (19.55). 

■•^  See,  e.g.,  Consular  Convention  -With  France,  1788,  art.  II  10  Stat.  992,  T.S.  No.  92 
(1853). 

•'^  North  Atlantic  Treaty.  Status  of  Forces,  art.  IV,  June  19,  1951,  [1953]  4  U.S.T.  & 
O.I. A.  1792.  T.I.A.S.  No.  2846. 

■13  See  text  accompanying  note  SO  infra. 

■**  U.S.  Const,  art.  I.   §  3. 

*■'  U.S.  Const,  art.  V. 

^«U.S.  CONST,  art.  IV.  §  3,  cl.  1. 

■"  The  Constitution  guarantees  a  "republican  form"  of  government  to  the  states,  U.S. 
Const,  art  IV.  §  4.  Thus,  one  has  no  difficulty  in  determining  that  a  treaty  would  be 
unconstitutional  if  it  provided  for  a  nonrepublican  form  of  government  for  the  states. 
A  more  difficult  task,  however,  would  involve,  first,  the  drawing  up  of  a  detailed  de- 
finition of  "republican  form"  of  government,  and  then,  second,  attempting  to  find  a  state, 
which  conforms  to  the  definition. 
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With  respect  to  the  states  of  the  Union,  only  one  more  point  will  be  touched 
upon  here.  This  is  the  question  of  admitting  states  into  the  Union.  Congress  is 
given  the  power  to  admit  new  states. ^^  Could  a  state  be  admitted,  instead,  by 
treaty  V  The  early  commentators  appeared  to  think  not.  In  speaking  of  the 
problem  existing  in  the  1840s  in  connection  with  the  annexation  of  Texas,  a 
historian  probably  reflected  the  sentiment  of  the  time  correctly  when  he  stated 
flatly,  "the  treaty-making  power  could  only  admit  her  to  the  Union  as  a  Ter- 
ritory." not  as  a  state.^^  John  Taylor  of  Caroline  had  said  earlier,  "It  is  con- 
ceded that  the  treaty-making  power  cannot,  by  treaty,  erect  a  new  State."  ^'^ 
The  reason  for  the  statements  was  that  power  to  admit  new  states  was  given 
to  Congress,  and  the  commentators  tended  to  view  this  power  as  exclusive.  But 
exactly  the  same  reasoning  would  prevent  a  treaty  from  touching  commerce  or 
any  other  subject  upon  which  Congress  may  legislate.  Scores  of  treaties,  early 
and  modern,  deny  that  proi)osition.  This  subject  was  the  principal  concern  in 
the  fascinating  but  detailed  Jay  Treaty  debates.^i  Suffice  it  here  to  say  that  a 
treaty  with  an  independent  country  could  legally  admit  it  as  a  state,  as  an  act 
of  Ccjugress  could  also  do,  but  political  wisdom  might  well  result  in  the  invok- 
ing of  both  powers.  In  a  symposimn  on  the  Space  Age,  in  which  one  at  best 
sees  only  dimly  across  vast  stretches  a  maze  of  new  relationships,  l)oth  physi- 
cal and  intellectual,  prediction  is  hazardous  indeed.  But  the  author  will  hazard 
only  one :  given  survival,  given  escape  from  nuclear  war,  the  power  to  admit 
new  states  into  the  Union  will  be  exercised  rather  fx'equently  during  the  cen- 
tury to  come. 

III. 

The  foregoing  considerations  indicate  that  althoiigh  the  future  could  bring  a 
great  deal  of  political  conflict  in  the  fleld  of  federal-state  relations  ris-a-vis  ex- 
ercise of  the  treaty  power,  there  is  not  likely  to  be  much  constitutional  conflict 
of  an  adjudicatory  nature."'-  Exclusive  of  the  federal-state  relations  area,  how- 
ever, a  greater  degree  of  judicial  conflict  can  be  expected  in  I'egard  to  the 
limitations  on  the  treaty  power,  partly  as  distinct  from  limitations  on  the  pow- 
ers of  Congress.  What  could  be  the  nature  of  some  of  these  conflicts? 

Perhaps  the  most  potent  source  of  possible  future  judicial  conflict  lies  in  the 
wording  of  the  first  amendment  to  the  Consitution  which  provides  that  Con- 
grcas  "shall  make  no  law  respecting  an  establishment  of  religion,  or  prohibit- 
ing the  free  exercise  thereof ;  or  abridging  the  freedom  of  speech,  or  of  the 
press :  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition  the 
Goverinncnt  for  a  redress  of  grievances."  Now  even  with  regard  to  the  powers 
of  Contjress,  it  is  often  observed  by  commentators  that,  in  view  of  the  inter- 
pretations placed  upon  them,  these  words  do  not  really  mean  what  they  say.-^^ 
Be  tliat  as  it  may,  the  limitation  by  its  bare  words  does  not  apply  to  the 
treaty-making  branch  which  is  comprised  of  two-thirds  of  the  Senators  present 
along  with  the  President,  and  is  not  comprised  of  Congress.   The  point  was 

^MJ.S.  Const,  art.  IV.   §  ?.,  cl.  1. 

^"  SjtiTH.  The  Annexation  op  Texas  127  (corrected  ed).  1941. 

■■*"  Benton,  op.  rit.  ftiipra  note  10,  at  14. 

51  See  Hoiifse  Debates,  op.  cit.  supra,  note  3. 

B2  This  does_not  mean  that  there  may  not  be  a  great  deal  of  .iudicial  conflict  regarding 
the  foreiirn  ntTairs  powers  of  Conirress  when  used  as  a  substitute  for  the  treaty  power, 
especially  if  now  croiind  is  explored  in  the  federal-state  area. 

"  By  a  most  restrictive  semanticism,  some  of  them  might  be  made  to  agree  literall.v 
with  judicial  inferi^retations  placed  upon  them.  Thus,  if  it  is  determined  that  "law  re- 
specting an  establishment  of  religion"  does  not  mean  to  imply  a  law  about  a  religious 
establishment  (organization),  but,  rather,  that  it  means  a  law  tending  toward  the 
establishment  of  a  national  reliajion,  tlien  a  large  number  of  laws  about  or  favorable  to 
certain  relitrions  can  he  sustained.  Similarly,  if  the  "religion."  the  free  exercise  of 
which  is  not  to  be  prohibited,  is  not  understood  to  be  "religion"  as  defined  by  its  practi- 
tioners but,  rather,  "religion"  as  defined  (even  if  empirically  so)  by  the  "government" 
or  the  Supreme  Court,  then  jirobibition  of  the  free  evercise  of  certain  "reliHons"  free- 
doms can  be  sustained  and  viewed  as  not  violative  of  the  first  ameiKlment.  Thus  jiolyg- 
amy  can  be  prohibited.  It  is  opinion,  even  if  deeply  implanted  by  culture,  which  deter- 
mines this  defining  process.  "Freedom  of  speech."  on  the  other  h.nnd,  is  so  literal  that 
It  becomes  virtually  impossible  to  define  it  away  in  its  own  terms.  Sustaining  restrictions 
upon  it  is  possible' only  by  setting  the  protection  of  free  speech  alongside  a  provision  for 
protection  of  something  else — such  as  the  military  protection  of  security  or  the  genernl 
welfare  or  police  protections — and  then  "weighing  the  balance."  This  may,  of  course  avoid 
the  pronosition  that  an  aHirmntive  nower  deieirated  hnd  to  be  exercised  under  the  handi- 
caps of  the  negative  limitations.  For  a  recent  and  interest  analysis  of  the  "balance" 
vorsns  f'o  ".ibsolnt^e"  niinroMcb  in  the  .nr(>n  of  civil  liberties,  see  Chas.  Black.  .Tr..  Mr. 
Justice  Black,  the  Supreme  Covrt,  and  the  Bill  of  Rights,  Harper's  Magazine,  Feb.  1961, 
p.  6.3. 


made  very  early  when  the  Constitution  was  being  discussed,  to  include  the 
worried  statement  in  1796  by  Abraham  Baldwin,  that  a  construction  might  be 
made  to  result  in  many  acts  "which  are  prohibited  to  Congress,  but  not  prohib- 
ited to  the  makers  of  treaties."  ^i  This  observation  was  immediately  answered 
by  James  Hillhouse,  when  he  said  that  this  could  not  happen  because  "it  is  a 
sound  rule  of  construction,  that  what  is  forbidden  to  be  done  by  all  branches 
of  tile  government  conjointly,  cannot  be  done  by  one  or  more  of  them 
separately."  5=  Authorities  since  that  time  have  often  spoken  in  the  same  vein, 
but  it  lias  rarely  been  pointed  out  that  "Congress"  is  not  all  of  the  branches 
of  government  conjointly,  and  that  it  could  be  argued  that  what  is  prohibited 
to  Congress,  where  a  simple  majority  rule  prevails,  would  not  necessarily  be 
priihibited  to  the  Senate  when  the  two-thirds  majority  rule  is  operative,  and 
when  a  delicate  problem  of  international  affairs  is  the  subject. 

Another  manner  of  arguing  that  the  first  amendment  applies  to  treaties,  at 
least  in  the  modern  era,  is  to  note  that  the  first  amendment  is  applicable  to 
the  states  by  way  of  the  due  process  clause  of  the  fourteenth  amendment,  that 
there  is  also  a  due  process  clause  in  the  fifth  amendment,  that  the  fifth 
amendment  is  cast  in  absolute  terms  rather  than  directed  solely  to  Congress, 
and  that  therefore  the  first  amendment  is  applicable  to  the  treaty  power  be- 
cause of  incorporation  of  the  first  amendment  within  the  fifth  amendment. s" 
This  position  is  held  in  spite  of  the  fact  that  not  all  of  the  absolute  prohibi- 
tions have  become  part  of  the  due  process  clause  of  the  fourteenth  amend- 
ment :  and  in  spite  of  the  fact  that  this  view  imputes  redundancy  to  the  draf- 
ters of  the  first  and  fifth  amendments. 

What  the  "due  process"  is  that  shall  not  be  denied  is,  of  course,  a  very 
indefinite  thing.  As  Xew  Jersey  Chief  Justice  Joseph  Weintraub  has  recently 
said : 

One  may  read  the  commerce  clause,  the  due  process  clause,  the  equal  protec- 
tion clause,  a  thousand  times  and  still  not  detect  the  slightest  clue  to  the 
proper  decision.  The  answer  must  be  found  elsewhere.  The  Constitutional 
framework,  as  we  all  know  is  a  mere  skeleton  expression  of  governmental 
power  and  individual  rights.  The  actual  contours  of  those  powers  and  rights 
must  be  determined  in  the  context  of  changing  conditions,  by  a  process  which 
is  more  than  a  mere  mechanical  application  of  a  constitutional  phrase  to  a  set 
of  facts.57 

Justice  Weintraub's  statement  is  particularly  true  for  the  "unprovided  case" 
where  no  decisions  are  on  record  to  point  to  "settled  law."  In  no  area  of 
American  law  is  this  more  true  than  in  that  pertaining  to  limitations  on  the 
treaty  power.  To  be  sure,  there  are  innumerable  dicta  in  cases  in  which  the 
treaty  power  vis-a-vis  an  alleged  right  is  not  in  issue.  There  are  statements 
which  even  refer  to  the  treaty  power  directly,  saying  apparently  that  this 
power  is  subject  to  the  same  limitations  as  the  powers  of  Congress.  Thus  Jus- 
tice Black,  writing  an  opinion  for  himself  and  three  other  Justices,  says : 

The  prohibitions  of  the  Constitution  were  designed  to  apply  to  all  branches  of 
the  National  Government  and  they  cannot  be  nullified  by  the  Executive  or  by 
the  Executive  and  the  Senate  com) lined. •"'S 

Now  the  intent  here  is  to  criticize  neither  the  decision  in  this  case  nor  the 
spirit  of  the  above  dictum.  The  decision  was  undoubtedly  of  great  value  in  set- 
ting the  Bricker  Amendment  movement  to  rest.  Further,  the  "spirit"  of  the  de- 
cision is  supported  by  this  writer  at  this  point  in  history.  But  opinion  of 
today,  or  interpretations  of  today,  will  not  necessarily  control  opinion  or  inter- 
pretations of  the  future.  The  dictum  is  susceptible  to  a  great  deal  of  interpre- 
tation. It  can  easily  be  noted  that  not  all  the  prohibitions  of  the  Constitution 
apply  to  every  branch  of  the  national  government,  and  when  they  do  api^ly, 
they  do  not  apply  to  all  in  the  same  way.s^  But,  more  importantly,  the  ques- 

5^  House  Dee.\tes,  op.  cit.     note  3,  at  120. 

"7f7.  nt  2fiS. 

5"  "Rpafl  literally,  the  First  Amendment  of  the  Constitution  forbids  only  Congress  to 
abridcp  these  freedoms.  But  as  the  due  process  clause  of  the  Fourteenth  Amendment 
extends  the  prohibition  to  all  state  action,  the  due  process  clause  of  the  Fifth  must  ex- 
tend it  to  all  federal  action."  Joint  Anti-Fascist  Refugree  Comm.  v.  Clark,  177  F.2d  79,  87 
(D.C.  Cir.  1049). 

"  Statement  in  release  of  the  Conference  of  Chief  Justices,  August  23,  1958,  Harv.  L. 
Record.  Oct.  2.3.  19.58.    f Insert),  p.  B. 

"''Reid  y.  Covert.  ?,^i  U.S.  1    (19.57). 

•■^^  The  Senate  cannot  initiate  reyenue  hills:  tlie  House  cannot  try  impeachments,  and 
the  President  of  the  Senate  cannot  preside  when  the  President  of  the  United  States  is  on 
trial :  the  Congress  does  not  have  executive  power  :  and  while  the  Supreme  Court  may  de- 
clare an  act  of  Congress  invalid,  it  cannot  do  so  if  its  jurisdiction  has  been  removed 
by  Congress,  etc. 
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tion  will  turn  preeminently  on  what  the  specific  prohibitions  are  in  a  particu- 
lar case,  not  on  whether  they  apply.  It  is  certain  that  Supreme  Court  opinions 
themselves  face  great  hurdles  of  "interpretation"  even  by  lower  federal  and 
state  courts,*'"  not  to  mention  those  of  future  Presidents,  Congressmen,  and  Su- 
preme Court  Justices. 

If  "the  prohibitions  of  the  Constitution"  all  apply  to  the  treaty-making 
agency  in  the  same  way  and  to  the  same  extent  that  they  apply  to  Congress, 
then  it  would  be  hai'd  to  avoid  the  conclusion  that  the  United  States  has  been 
a  party  to  a  good  number  of  unconstitutional  treaties.  For  example,  the  Treaty 
of  Amity  and  Commerce  With  Japan,  concluded  July  29,  195S,  included  a  pro- 
vision under  which  American  citizens  in  Japan  were  prohibited  from  offering 
"any  insult  or  injury  to  Japanese  religious  ceremonies,  or  to  the  objects  of 
their  worship,"  and  were  prohibited  from  doing  anything  "to  excite  religious 
animosity."  *5i  This  was  important  at  the  time,  of  course,  because  of  the  objec- 
tion by  the  Japanese  to  some  of  the  missionary  activities  in  Japan.  The  treaty 
included  no  explicit  provisions  for  enforcing  the  prohibitions,  but  there  would 
appear  to  be  no  reason  wliy  punishments  of  individuals  for  violations  of  such 
provisions  could  not  be  inserted  in  treaties  or  why  enforcement  statutes  could 
not  be  passed  by  Congresss  under  the  necessary  and  proper  clause.  Certainly 
the  defendants  in  such  a  case  would  maintain  that  the  right  to  "insult"  the 
practice  of  idolatry  is  part  of  freedom  of  religion  and  of  speech  ijrotected  by 
the  first  amendment.  If  the  courts  held  otherwise,  then  a  similar  prohibition 
would  be  legal  within  the  United  States.  If  they  wished  to  avoid  the  latter, 
they  would  be  required  either  to  declare  the  treaty  unconstitutional  or  to  hold 
that  the  first  amendment  is  not  applicable  to  the  treaty  power — all  of  this,  of 
course,  if  logical  and  rational  grounds  were  relied  upon.  These  are  "delicate 
matters,"  as  so  often  stated,  and  the  courts  may  push  through  to  a  decision 
beclouded  with  obfuscation.  Depending  upon  the  political  climate,  the  executive 
may  avoid  part  of  the  problem  by  agreeing  in  the  treaties  to  waive  jurisdic- 
tion and  allow  trial  and  punishment  by  the  foreign  government  concerned. 
This  alternative  can  be  severely  objected  to,  however,  by  those  who  feel  that 
the  defendants  would  thus  be  deprived  of  customary  procedural  rights  which 
would  be  theirs  if  tried  by  United  States  courts.  Few  treaties,  incidentally, 
have  ever  been  as  specific  in  these  matters  as  the  Japanese  Treaty  of  1858. 
Most  of  them  have  provided  the  right  to  Americans  in  the  coiintry  to  practice 
their  religion  "provided  they  respect  the  religion  of  the  country  in  which  they 
reside,  as  well  as  the  constitution,  laws,  and  customs  of  the  country."  '^~  The 
meaning  to  be  attached  to  "respect"  would  be  controlling  in  these  instances, 
and  is  susceptible  of  more  vagueness  than  in  the  case  of  "insult,"  "injury,"  or 
the  exciting  of  "I'eligious  animosity." 

Other  ditficuities  can  arise,  not  only  from  the  vagueness  of  the  constitutional 
provisions,  but  from  the  vagueness  of  the  provisions  in  treaties.  The  proposed 
Genocide  Convention  declared  genocide  to  be  a  crime,  for  example,  and  part  of 
the  definition  of  genocide  was  "causing  serious  bodily  or  mental  harm  to  mem- 
bers of  the  group.  .  .  ."  ''-  In  all  probaltility  the  drafters  thought  of  serioxis 
mental  harm  in  terms  of  such  activities  as  came  to  be  known  as  "brain  wash- 
ing," but  the  inexactitude  of  the  phraseology  "mental  harm"  was  such  as  to 
cause  a  great  deal  of  perturbation  on  the  part  of  many  United  States  Senators 
and  others.  Adoption  and  attempted  implementation  of  such  vague  language 
would  leave  to  the  courts  the  final  sultjective  decision  as  to  whether  criminal 
acts  wei-e  committed  even  when,  for  example,  a  publication  is  critical  of  any 
racial  or  national  group  or  any  member  thereof.  "Interpretation"  of  such 
vague  words  undoubtedly  would  result,  within  the  foreseeable  futiire,  in  deci- 

*w  Cf.  Miirphv,  Loiver  Court  CJiecka  on  Supreme  Court  Power,  53  Am.  Pol.  Sn.  Rev. 
1017    (10.')i»). 

"1  Treaty  of  Amltv  and  Coniniercp  With  Japan,  July  29.  1858,  12  Stat.  1051,  T.S.  No. 
IS.o.  1  Malloy's  Tr'katiios  1004. 

«=  Treaty  of  Friendship,  Commerce,  and  Navigation  With  Honduras.  July  4,  1SC4.  1.^ 
Stat.  609.  T.S.  No.  172,  1  Mamxiy's  Theaties  95().  JMore  troublesome,  in  theory,  was 
the  wording  in  an  1S6S  treaty  with  China  providintr  that  "Chinese  sub.ieets  in  the  ITnited 
States  shall  en.ioy  entire  liberty  of  eonsfience.  and  shall  be  exempt  from  all  disability 
.  .  ,  on  acr-ount  of  their  reliirious  faiths  or  worship."  Treaty  of  Immisration  With  China. 
July  28,  1868,  16  Stat.  739,  T.S.  No.  48,  1  M.\lloy"s  Treaties  2.S5.  Some  states  provided, 
and  still  provide,  that  witnesses  \vho  do  not  helieye  in  God  and  a  moral  syst(>m  of  re- 
wards and  punishments  may  not  give  admissible  testimony.  There  would  seem  to  be  a 
"disability"  in  such  cases  because  of  religious  beliefs,  Cf.  Arnd  v.  Amling,  53  Md.  192 
(1879), 

"^78  U,N,T.S,  No.  1021.  p.  277   (1951),  45  Am,  J,  Ixt'l  L,  7   (Supp..  1951). 


87 

sions  held  to  be  entirely  compatible  with  the  first  amendment.  It  is  conceiva- 
ble, however,  that  a  treaty  could  be  written  which  would  pertain  to  newsmen 
abroad,  which  would,  n-iihin  the  subject  foreign  country,  increase  the  freedom 
of  gathering  and  transmission  of  news,  but  which  would  leave  the  newsmen 
with  less  freedom  than  they  enjoy  in  the  United  States.  If,  however,  the  treaty 
should  include  specific  prohilntions,  and  provide  for  violations  and  punishment 
to  be  inflicted  by  United  States  courts  after  the  newsmen  return  to  the  United 
States,  would  convictions  be  sustained  in  order  to  enforce  the  treaty  even 
though  it  be  conceded  that  conviction  could  not  be  sustained  in  regard  to  simi- 
lar actions  by  newsmen  in  the  United  States?  Rigorous  logic  would  dictate 
that  the  convictions  could  be  sustained  only  by  holding  that  the  first  amend- 
ment is  not  applicable  to  the  treaty  power.  What  the  courts  would  do  can  be 
only  be  a  guess,  conditioned  heavily  by  the  existing  word  situation  including  the 
climate  of  opinion  of  the  time.  More  probable  than  not,  there  would  result  long 
opinions,  liberally  interlaced  with  Latin  quotations,  ending  with  the  observa- 
tion that  it  thus  "becomes  clear  that  defendants  cannot  justly  be  heard  to  com- 
plain when  the  treaty  resulted  in  more  freedom  for  them,  as  they  admit,  than 
they  enjoyed  before  the  treaty  became  effective.^^ 

Another  possible  difficulty  for  the  future  involves  the  question  of  constitu- 
tional limitations  vis-d-ris  the  feasibility  of  an  international  criminal  court. 
The  fifth  amendment  admonishes  that,  excepting  the  military  services,  "no  per- 
son shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  Grand  Jury."  Article  III,  section  2,  clause 
3  of  the  Constitution  provides  that,  excepting  impeachments,  all  crimes  shall 
be  tried  by  jury,  and  that  such  trials,  when  the  offense  is  committed  within  a 
state,  shall  be  iield  in  the  state  where  they  were  committed.  The  sixth  amend- 
ment strengthens  this  provision.  A  hypothetical  treaty  provides  that,  for  cer- 
tain enumerated  crimes  wherever  committed,  the  defendant  shall  be  brought  to 
trial  as  a  result  of  the  international  pro.secutor's  "information,"  that  the  trial 
shall  be  without  jury,  and  that  it  shall  be  held  in  Geneva.  A  constitutional 
treaty? 

One's  first  reaction  is  to  reply  negatively,  particularly  if  the  offense  is  com- 
mitted within  the  United  States.  Xo  exceptions  are  indicated  in  the  constitu- 
tional prohibitions,  certainly  not  for  civilians.  The  words  seem  absolute.  But, 
even  in  the  absence  of  civilians.  The  words  seem  absolute.  But,  even  in  the  ab- 
sence of  treaty,  the  prohibitions  in  the  literal  sense  have  by  no  means  always 
prevented  convictions.  Without  regard  to  the  constitutional  provision  for  sus- 
pension of  habeas  corpus,  convictions  by  military  commissions  during  the  Civil 
War  were  upheld  by  the  Supreme  Court. t^^  Much  later,  in  1942,  the  Supreme 
Court  UT>held  convictions  of  "persons"  by  military  commission.ce  The  Court 
said  that  the  original  purpose  of  article  III,  section  2  was  not  to  enlarge  the 
then  existing  right  to  jury  trial,  but  to  preserve  jury  trial  only  "in  all  those 
cases  in  which  it  had  been  recognized  by  the  common  law  and  in  all  cases  of  a 
like  nature."'  Based  on  the  opinion,  this  inference  seems  easily  to  follow.  Based 
crimes  would  involve  a  new  body  of  law  which  would  not  be  of  "a  like  na- 
ture." and  therefore  jury  trial  would  not  be  required  as  a  matter  of  constitu- 
tionality."^* Based  on  the  opinion,  this  inference  seems  easily  to  follow.  Based 
on  the  literal  words  of  the  Constitution,  it  is  strained. 

There  is,  however,  another  approach  by  which  the  same  conclusion  is 
reached :  and  it  has  been  argued  by  one  who  certainly  was  much  i-espected  by 
the  bar  throughout  the  United  States — the  late  Judge  John  J.  Parker.  This  ar- 
gument, in  essence,  goes  this  way  :  article  III,  section  2  and  the  fifth  and  sixth 
amendments  have  long  been  held  as  not  applicable  to  state  courts ;  therefore, 
the  provisions  are  applicable  only  to  federal  courts ;  therefore,  they  are  not 
necessarily  applicable  to  international  courts.^^  The  logic  of  this  approach  is 

"<  Perhaps  one  obtains  understanding  in  these  matters  by  recalling  a  remark  of  Justice 
Holnn^s  :  "I  always  say  that  I  will  admit  any  general  proposition  that  anyone  wants  to 
lav  down  and  decide  the  case  either  way."  1   Holmes-Laski  Letters;  389,  390   (1953). 

"5  See  Ex  parte  Vallingham.  6S  U.S.  (1  Wallace)  243  (1863).  See  also  Ew  parte  Quirin, 
317  U.S.  1,  31  &  n.  10   (1942). 

«"  Ew  parte  Quirin,  317  U.S.  1    (1942). 

^'^  Hearim/fi  0)1  S.  J.  i?es.  ISO  Before  a  Sluhcotnmittee  of  the  Senate  Committee  on  the 
Judiciani,  82d  Cong.,  2d  Sess.  262   (1952). 

"»  C/.  Parker.  An  International  Criminal  Court:  The  Case  For  Its  Adoption,  38  A.B.J. 
641  (19.52).  For  whatever  it  may  be  worth,  however,  it  was  Judge  Parker  who  at  about 
the  same  time  declared  an  executive  agreement  invalid.  United  States  v.  Capps,  204 
F.2d  655  (4th  Cir.  1953),  aff'd  on  other  grounds,  348  U.S.  296  (1955). 
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perhaps  no  more  impeccable  than  that  of  the  previous  approach,  but  on  more 
tlian  one  occasion  eminent  authorities  have  pointed  out  that  logic  has  not  been 
the  sole  or  even  most  important  pathway  of  the  law.  One  may  refer  again  to 
Reid  V.  Covert  "o  for  dicta  which  may  be  read  as  conflicting  with  the  above 
theories,  but  a  treaty  was  not  at  issue  in  that  case,  and  neither  did  the  case 
involve  a  trial  in  an  international  court.  Perhaps  to  belabor  a  point  previously 
stressed,  and  in  spite  of  the  author's  or  others'  current  opinions,  the  constitu- 
tionality of  an  international  criminal  court  may  be  sustained  in  the  future  by 
the  reliance  on  no  other  constitutional  and  judicial  resources  than  those  pres- 
ently available. 

Another  example  of  a  possible  problem  of  the  future  is  related  to  the  ques- 
tion of  whether  an  international  arms  control  treaty  could  be  enforced  in  view 
of  the  constitutional  prohibitions  regarding  search  and  seizure.  The  fourth 
amendment  prohibits  "unreasonable"  searches  and  seizui-es,  and  seems  to  say 
that  not  even  "reasonable"  searches  and  seizures  shall  be  carried  out  except 
luider  warrant  based  upon  probable  cause,  etc.  Although  this  prohibition  seems 
not  quite  so  unequivocal  as,  for  example,  the  right  to  trial  by  jury  previously 
discussed,  it  does,  nevertheless,  appear  virtually  absolute  in  vacuo.  Entirely  ex- 
clusive of  the  existence  of  a  treaty  touching  on  the  subject,  many  (piestions  in 
the  decisions  have  arisen  in  the  past.  They  include  the  approval  of  use  by  fed- 
eral officials  of  evidence  obtained  by  private  parties  as  a  result  of  search  and 
seizure  without  warrant  (stolen  evidence)  ;  '^  and  they  include  the  approval  of 
the  use  by  federal  officials  of  evidence  obtained  by  state  officials  as  a  result  of 
search  and  seizure  without  warrant.'-  In  other  words,  methods  have  been  used 
legally  "to  get  around"  the  prohibition  in  cases  solely  in  the  domestic  field, 
and  in  eases  where  the  crucial  factor  Vv-as  the  obtaining  of  evidence  to  convict 
for  criminal  offenses. 

In  the  case  of  an  effective  treaty  to  provide  for  inspection  in  order  that  for- 
bidden nuclear  materials  may  be  discovered,  it  may  or  may  not  provide  for 
punishment  of  private  parties  for  violation  of  the  treaty  provisions.  If  it  pro- 
vided for  punishment,  then  the  admissii)ility  of  evidence  seized  without  war- 
rant may  be  disallowed  in  a  federal  court  if  the  seizure  were  by  federal 
officers.  Admissibility  in  an  'mternat'ionnl  court  may  be  another  matter;  or  ad- 
missibility in  a  federal  coiirt  of  evidence  so  seized  by  internatkmal  officers 
may  likewise  be  another  matter.  But  the  admissibility  of  evidence,  or  convic- 
tion of  violators,  would  not  be  the  critical  factor  as  to  the  effectiveness  of  a 
nuclear-inspection  agreement. 

Prosecution  and  conviction  of  private  parties  for  the  possession  of  nuclear 
matter  would  doubtless  be  helpful  as  a  deterrent  to  treaty  violation,  but  the 
crucial  factor  in  implementing  a  nuclear-inspection  agreement  would  be  dii^cov- 
ery  and  seizure  of  the  nuclear  material  itself.  Prosecution  of  the  illegal  posses- 
sor may  well  be  viewed  as  an  entirely  secondary  matter.  As  a  result  of  Geiger 
counter  indications,  for  example,  forceful  entry  and  seizure  may  follow  with- 
out any  further  action  to  punish  the  offender,  and  this  may  be  all  that  is 
required  to  carry  out  the  treaty  satisfactorily.  If  no  attempt  is  made  to  prose- 
cute the  offending  possessor,  it  is  doubtful  that  he  would  be  anxious  to  at- 
tempt to  bring  litigation  against  the  inspection  team,  if  he  were  a  guilty  pos- 
sessor, either  in  a  civil  or  criminal  action.  If  he  were  innocent,  the  Geiger 
counter  liaving  been  activated  by  non-nuclear  materials  as  an  example,  he  may 
well  be  provided  with  an  action  under  Court  of  Claims  process  in  the  case  of 
property  damage.  In  either  event,  the  activities  of  the  inspection  team  would 
be  effective. 

At  least  until  recently,  a  more  difficult  question  would  seem  to  be  whether 
an  individual  could  be  piuiished  for  refusal  to  allow  entrance  to  his  property, 
or  for  forcefully  resisting  entrance,  by  an  inspection  team  without  warrant.  As 
to  the  refusal  of  entrance  to  a  health  inspector  who  wished  to  enter  to  inspect 
for  rats,  the  Supreme  Court  in  a  five-to-four  decision  upheld  conviction  for  re- 
fusal,^^^  jind  one  of  the  main  reasons  for  affirming  conviction  was  that  the  case 

™.354  U.S.  1    (1957). 

"Burdeau  v.  McDowell.  256  U.S.  4(55   (1021). 

"  Cf.  Kohn.  AOmifisihilitii  in  Federal  Courts  of  Evidence  Illegally  Seized  by  State 
Officers,  1959  Wash.  U.L.Q.  229. 

"Frank  v.  Maryland.  .359  U.S.  .3()0  (1959).  Cf.  Henkin,  Arms  Control  and  Inspection 
IN  American  Law  (1958).  Although  published  prior  to  the  Frank  case,  the  Henkin  study 
is  very  comprehensive,  dealins  with  many  factors  of  arms  agreement  enforcement  in 
addition  to  that  of  search  and  seizure.  Among  other  conclusions  :  "The  Second  Amend- 
ment .  .  .  confers  no  absolute  right  to  bear  arms."  Id.  at  38. 
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did  not  involve  searcli  for  evidence  for  a  criminal  prosecution,  but  involved  a 
search  to  protect  the  minimum  community  standards  of  health  and  well-being. 
Certainly  the  activities  of  a  nuclear  inspection  team  would  also  be  viewed  as 
involving  community  well-being,  and  in  all  probability  to  a  higher  degree  than 
the  activities  of  a  health  inspector  looking  for  rats.  There  is  some  slight  diffi- 
culty here  because  this  was  a  state  rather  than  a  federal  search,  and  involves 
the  rather  nebuloxis  area  of  whether  the  fourth  amendment  is  incorporated  in 
the  fourteenth.  The  majority  opinion,  as  viewed  by  Justice  Whitaker  in  a  con- 
curring opinion,'-*  did  view  the  fourth  as  part  of  the  fourteenth,  thus  resulting 
in  the  proposition  that  such  a  conviction  would  also  be  upheld  in  the  federal 
jurisdiction.  It  thus  becomes  apparent  that  the  fourth  amendment  would  not 
prevent  the  effective  enforcement  of  a  treaty  providing  for  inspection  teams  to 
search  for  unauthorized  nuclear  material. 

It  seems  only  a  short  while  ago  that  it  would  have  been  fantastic  to  think 
of  searching  for  nuclear  materials  or  atomic  devices  that  may  be  in  the  posses- 
sion of  private  parties.  The  production  of  the  first  atomic  bomb  was  so  astro- 
nomically expensive  that  it  could  not  be  easily  conceived  that  any  entity  other 
than  a  government  could  produce  one — and  the  government  of  a  very  rich  na- 
tion at  that.  It  is  apparently  true,  however,  that  officials  of  the  Atomic  Energy 
Commission  were  several  years  ago  apprehensive  that  a  simple  method  of 
producing  atomic  bombs  might  be  discovered.  One  scientist  was  reported  as 
saying  that  "one  of  the  things  which  gives  us  nightmares  is  that  one  of  these 
days  someone  will  stumble  on  a  simple  method  of  making  atomic  bombs  in  the 
bathtub."  "s  Press  reports  now  indicate  that  some  such  thing  has  A'irtually 
come  about.  A  "West  German  scientist  is  supposed  to  have  perfected  a  small 
machine  which,  "as  soon  as  it  can  be  industrially  produced,  will  enable  any 
country,  at  relatively  small  cost,  to  provide  itself  with  as  many  atomic  weap- 
ons as  it  wishes.  .  .  .  The  West  German  scientist  is  selling  his  invention  to  all 
those  who  wish  it."  '^ 

Whether  or  not  this  report  is  literally  true  '''  does  not  alter  the  probability 
of  such  a  development  in  the  near  future,  and  thus  the  complexities  of  the 
Space  Age  grow  larger.  It  may  well  eventuate  that  the  nation  will  have  to  in- 
stitute something  in  the  nature  of  nuclear-inspection  teams  by  legislation  with- 
out regard  to  international  agreement.  Furthermore,  the  foregoing  discussion 
pertains  only  to  some  of  the  constitutional  aspects  of  the  prolilem.  It  must  be 
emphasized  that  no  inference  should  be  drawn  to  the  effect  that  a  treaty  on 
limitation  and  control  of  nuclear  devices  can  be  negotiated  or  ratified ;  and  no 
inference  should  be  drawn  to  the  effect  that  such  an  agreement  could  be 
drafted  that  would  be  satisfactory  within  the  complex  of  military  and  techno- 
logical limitations  and  possibilities.  The  effectiveness  of  even  such  proposals  as 
the  "open  skies"  plan  is  highly  doubtful. "^ 

IV. 

In  this  paper  examples  of  constitutional  limitations  as  affecting  international 
agreements  in  the  Space  Age  have  been  emphasized  only  in  regard  to  the 
treaty  power,  exercised  by  the  President  with  the  approval  of  two-thirds  of 
the  Senators  present.'^  Nothing  said  has  been  intended  generally  to  apply  to 
agreements  made  by  the  President  under  his  own  constitutional  powers,  nor  to 
those  made  by  the  President  as  authorized  by  a  simple  majority  of  the  Con- 
gress exercising  its  delegated  and  implied  powers.  In  some  situations  the  limi- 

'*  Frank  v.  Maryland.  .359  U.S.  .360,  373  (1959)  (concurring  opinion).  In  the  very  recent 
case,  Mapiis  v.  Ohio.  304  U.S.  868  (1901).  the  Supreme  Court  by  a  5  to  3  decision  made 
the  Fourth  Amendment's  search  and  seizure  requirements  applicable  to  the  states,  re- 
versing: \yolf  V.  Colorado,  338  U.S.  25   (1949). 

■■•  McGill,  The  Passing  Scene,  Evening  Star  (Washington,  D.C.),  Oct.  31,  1960,  p. 
A-10.  col.  6. 

•5  Ihid. 

"  In  a  press  release  of  December  14.  1960,  the  Atomic  Energy  Commission  may  have 
been  referring  to  this  technique  when  it  spoke  of  the  "gas  centrifuge''  technique,  saying 
that  this  process  was  not  cheap  and  that  it  would  take  even  a  highly  advanced  nation  an 
estimated  eight  years  to  produce  an  atomic  weapon  by  this  method.  But  in  a  television 
interview  on  December  18,  1900,  the  Chairman  of  the  Atomic  Energy  Commission  indi- 
cated that  Israel  was  well  on  the  wa.v  to  becoming  a  nuclear  power. 

"  For  a  lucid  exposition  of  the  strategic,  technological  and  practical  aspects  of  the 
dilemmn.  cf.  Wohlstetter,  The  Delicate  Balance  of  Terror,  19.")9  For.  Afp.  211-34.  Cf. 
also  Arms  Control,  Daedalus,  Fall,  1960  (Journal  of  the  American  Academy  of  Arts  and 
Sciences) . 

"  U.S.  Const,  art.  II,  §  2,  cl.  2. 
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tations  on  agreements  other  than  treaties  are  the  same  as  those  applicable  to 
treaties ;  in  other  situations  limitations  apply  to  agreements  ^Yhich  would  not 
apply  to  treaties.  As  to  details,  the  constitutional  differences  between  these 
three  types  of  international  agreements  rest  on  such  complex  variables  as  to 
dictate  that  the  better  part  of  valor  is  to  say  nothing  of  the  subject  unless 
much  more  is  to  be  said  than  is  possible  here.^o 

One  pov.-er  of  the  Congress,  virtually  dormant  since  the  federal  government's 
existence,-^  may  deserve  having  attention  called  to  it,  however,  even  if  only 
briefly.  This  is  the  power  given  to  Congress  by  article  I,  section  8  "to  define 
and  punish  Piracies  and  Felonies  committed  on  the  high  Seas,  and  Offences 
against  the  Law  of  Nations."  The  researches  of  the  writer  have  revealed  very 
little  in  the  way  of  any  explicit  understanding  by  the  founding  fathers  of  the 
extent  of  the  power  thus  delegated.  The  debates  in  the  Constitutional  and  Rat- 
ifying Conventions  hardly  ever  recorded  a  mention  of  the  power,  and  when  re- 
ferred to,  the  reference  comes  down  to  today  shrouded  in  vagueness.  Mono- 
graphs on  the  subject  do  not  attempt  to  deduce  exactness  as  to  what  was 
meant.s-  Taken  in  its  literal  sense,  the  power  to  "define  and  punish  .  .  . 
Offences  against  the  Law  of  Nations"  is  a  vast  power  indeed.  True,  one  may 
argue  that  this  "definition"  may  mean  only  selection  of  certain  offenses  from 
the  broad  field  of  common  inteniational  law.  Intermediately,  it  may  be  argued 
that  "definition"  is  confined  to  description  of  offenses  involving  direct  contact 
between  persons  of  different  nations.  Or  by  broadest  construction  it  may  be 
argued  that  "definition"  of  an  offense  against  international  law  means  that 
Congress  can  define  whatever  act  it  sees  fit  as  an  offense  against  international 
law,  and  provide  punishment  for  that  act.  Under  this  last  approach  it  could 
define  as  such  offenses  possession  of  nuclear  material,  lynching  or  attacking  a 
foreign  national,  discrimination  by  state  officials  against  foreign  nationals  (as 
in  discriminatory  land  ownership,  inheritance,  or  practice  of  professions),  or 
genocide.  The  list  of  possibilities  can,  of  course,  be  extended  much  farther.  By 
such  a  broad  interpretation,  particularly  in  connection  with  the  other  dele- 
gated powers  of  Congress,  the  treaty  power  might  eventually  come  to  be  an 
un-needed  provision,  with  approval  of  all  "treaties"  consummated  by  simple 
act  of  Congress. 

If  one  should  aver  that  the  founding  fathers  would  twirl  in  their  graves  if 
they  knew  that  such  a  construction  of  the  international  law  clause  were 
adopted  in,  say,  1975,  would  not  one  have  to  say  that  they  were  already  rap- 
idly twirling  prior  to  1961?  Would  they  have  dreamed  that  Congress  would 
some  day  view  it  as  necessary  and  constitutional  to  appropriate  funds  blindly, 
in  unknown  amounts,  to  staff  a  large  intelligence  operation?  Would  they  have 
dreamed  that  Congress  would  authorize  the  executive  to  investigate  the  loyalty 
and  trustworthiness  of  Congressmen  and  refuse  "security"  clearances  to  Con- 
gressmen to  inspect  military  installations?  Would  they  have  dreamed  that  Con- 
gress would  authorize  the  President  in  advance  to  make  "war"?  If  these  and 
many  other  developments  are  such  as  would  astound  the  founders  as  to  what 
may  be  done  under  the  Constitution,  why  should  Americans  today  think  they 
are  to  be  immune  to  constitutional  developments  which  to  them  are  astound- 
ing? 

The  fact  is,  of  course,  that  were  the  Constitution  not  flexible,  including  the 
prohibitions,  the  Constitution  would  have  perished  long  ago.  The  adjectives  are 
not  important.  It  may  be  called  flexible  or  vague  or  ambiguous  or  self-contra- 
dictory. One  may  speak  of  interpreting  it  broadly  or  loosely,  of  twisting  or 
l)erverting  its  words.  All  this  may  be  said,  and  still  it  may  be  replied  that  it's 
a  constitution  that  is  being  expounded,  that  the  people  may  reverse  the  inter- 
pretations if  they  dare.  If  they  do  not  dare  to  do  so  during  the  cataclysmic 
days  of  the  early  Space  Age,  and  even  if  the  language  of  the  Constitution 
were  virtually  turned  inside  out,  still  the  ideal  or  the  hope  or  the  myth  of  rep- 
s'* This  complex  problem  is  the  principal  subject  of  the  present  author's  Treaties  and 
Executive  Agreements  in  the  United  States  :  Their  Separate  Roles  and  Limita- 
tions  (1960). 

s>  Mainly  used  only  to  provide  punishment  for  the  counterfeiting  of  foreign  nations' 
currency. 

*-  Cf.  Pergler,  .Tudicial  Interpretation  of  International  Law  in  the  United  States 
222  (192S).  In  a  long  article  by  Dumbanld,  John  Marshnll  and  the  Law  of  Natiotis,  there 
is  not  a  word  on  the  international  law  clause  of  the  (Constitution.  The  article  was  pre- 
pared for  the  John  Marshall  symposium  issue  104  U.  Pa.  L.  Rev.  38  (1955),  and  is  re- 
printed in  The  Marshall  Reader  176  (Surrency  ed.  1955). 
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resentative  government  and  popular  sovereignty  is  maintained.  Meanwhile  the 
habit  of  reference  to  a  fundamental  law  shall  have  been  practiced,  even  if  the 
practice  includes  some  strange  yet  realistically  required  semantics. 

If  the  citizens  of  the  United  States  fail  to  flourish  or  survive  in  the  Space 
Age,  it  will  be  the  forces  of  technology  or  lack  of  wisdom,  a  strong  enemy  or 
moral  degradation,  mis-directed  energy  or  just  misfortune,  or  a  combination  of 
all  of  these  which  will  be  responsible.  The  Constitution  will  be  blameless. 

Professor  Miller.  Dr.  Byrcl,  I  wonder  if  you  would  comment, 
please,  on  your  conception  of  the  power  of  the  Congress  to  enact  a 
bill  such  as  under  discussion,  S.3475,  which  requires  an  executive 
agreement  to  be  submitted  to  Congress  for  its  approval. 

Dr.  Btrd.  If  I  understand  the  question,  meaning  whether  or  not 
the  Congress  has  the  authority  to  enact  such  a  bill  ? 

Professor  Miller.  Does  Congress  have  the  constitutional  power,  in 
your  judgment,  to  do  this  ? 

Dr.  Btrd.  I  think  with  regard  to  the  authority,  that  it  has  the 
constitutional  authority  to  enact. 

'N^^iere  some  of  those  international  agreements  would  involve  a 
subject — there  is  no  definition  of  the  executive  agreement  or  interna- 
tional agreement — that  some  of  those,  if  especially  involved  would 
be  the  presidential  agreement  alone,  that  would  be,  I  am  almost  per- 
suaded to  say,  unconstitutional.  But  at  least  I  would  say  irrelevant. 

Professor  ^Iiller.  Would  you  expand  on  that  and  give  us  some 
examples  of  what  you  have  in  mind  of  this  type  of  agreement  ? 

I  think  the  recognition  of  foreign  governments,  for  example, 
might  be  implied  from  the  power  to  nominate  and  appoint  ambassa- 
dors. You  also  said  a  moment  ago,  in  response  to  Senator  Ervin, 
that  you  did  not  believe  there  was  such  a  thing  as  inherent  powers. 
Now,  would  you  tell  me  what  types  of  agreements  fall  within  the 
category  then  of  the  international  agreements  and  the  President's 
power  ? 

Dr.  Btrd,  Well,  I  certainly  will  not  be  exhaustive. 

Professor  Miller.  No ;  give  three  or  four. 

Dr.  Btrd.  One  example,  you  also  mentioned,  the  recognition 
power. 

Professor  Miller.  That  could  be  implied,  I  take  it,  from  the  terms 
of  the  Constitution. 

Dr.  Btrd.  Yes.  Furthermore,  as  Commander  in  Chief  of  the 
Armed  Forces,  meaning  the  Armed  Forces  in  existence,  remembering 
that  the  Congress  has  limited  itself  to  appropriating  funds  for  2 
years  for  the  military,  to  try  to  prevent  military  establishment. 

Professor  Z^Iiller.  What  type  of  agreement  do  you  have  in  mind  ? 

Dr.  Btrd.  The  Commander  in  Chief,  in  the  exercise  of  his  plenary 
discretion,  ordering  powers  of  the  military,  may  say  in  a  table  con- 
.  versation  with  a  foreign  chief  of  state,  that  in  the  event  such  and 
such  occurs,  "I  will  send  10,000  troops." 

Professor  Miller.  Are  you  suggesting,  then,  that  this  is  the  type 
of  presidential  agreement  which  Congress  cannot  meet  at  all  under 
constitutional  power  ? 

Dr.  Btrd.  Yes.  It  cannot  meet,  as  I  understand  the  word  "meet." 

Professor  Miller.  And  you  base  that  on  the  notion  of  plenary 
power  in  the  Executive  ? 

Dr.  Btrd.  Wlien  the  power  of  the  Commander  in  Chief  is  given  to 
one  person,  yes.  I  call  that  plenary  power. 

80-847—72 7 
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Professor  Miller.  The  question  is,  of  course,  whether  the  power 
over  the  Armed  Forces  inchides  the  power  of  Congress  to  raise  and 
su^Dport  armies. 

Dr.  Bykd.  Absohitely. 

Professor  Miller.  So  you  imply  there,  at  least,  a  shared  power. 
You  are  not  suggesting  the  power  of  the  President  is  absolute  over 
the  military  forces,  are  you  ? 

Dr.  Btrd.  No.  Not  in  terms  of  size  and  certainly  not  in  terms  of 
regulations.  For  example,  the  "articles  of  war,"  they  used  to  call  it, 
that  the  Constitution  specifically  authorizes  the  Congress 

Professor  Miller.  Are  you  suggesting  that  in  certain  agreements, 
such  as  the  commitment  of,  say,  50,000  troops  to  a  certain  area  of 
the  world  by  the  President,  that  the  Congress  could  have  nothing  to 
do  about  it  whatsoever  ^ 

Dr.  Btrd.  Not  50,000  troops,  if  I  understand  you  correctly 

Professor  JMiller.  That  is  correct. 

Dr.  Btrd.  That  are  already  in  existence  ? 

Professor  ]Miller.  Yes. 

Dr.  Btrd.  That  is  right. 

Professor  jNIiller.  The  Congress  has  no  power  whatever  ? 

Dr.  Btrd.  Not  to  stop  the  exercise  regarding  those  50,000  troops, 
no  sir. 

Professor  ]Miller.  Suppose  they  cut  off  the  funds,  what  would 
happen  then  ? 

Dr.  Btrd.  That  is  exactly  what  I  said  to  the  Senator.  If  they  cut 
off  totally,  there  will  be  pretty  soon  no  50,000  troops. 

Professor  ISIiller.  Then,  you  are  arguing  some  sort  of  notion  of 
the  power  that  is  not  inherent.  It  is  a  very,  very  strong  implication 
from  a  Commander  in  Chief  power  that  there  are  certainly  agree- 
ments Congress  cannot  touch. 

Dr.  Btrd.  Yes,  but  that  is  not  inherent. 

Professor  Miller.  Pardon  ? 

Dr.  Btrd.  But  that  is  not  inherent.  There  is  no  argument  for 
inherent  power. 

Professor  JNIiller.  How  would  you  label  it  ? 

Dr.  Btrd.  I  already  said,  the  President  has  plenary  power,  mean- 
ing absolute  power. 

Professor  Miller.  That  is  the  question. 

Dr.  Btrd.  Over  the  deployment  of  the  military  forces  in  existence. 

Professor  Miller.  But  what  do  you  base  that  on  ? 

Dr.  Btrd.  The  Commander  in  Chief  clause. 

Professor  Miller.  What  is  your  basis  for  saying  he  has  absolute 
power  ? 

Dr.  Btrd.  Because,  when  you  have  absolute  military  poAver  as  a' 
Commander  in  Chief  there  is  no  limitation  upon  those  powers. 

Pi'ofessor  ISIiller.  But  that  is  the  question,  sir.  Give  us  some  rea- 
sons for  it. 

Dr.  Btrd.  Then  you  are  asking  me  for  constitutional  history 
regarding  the  writing  of  that  article  '^ 

l*rofessor  JMiller.  Are  you  basing  it  on  the  constitutional  practice 
of  past  Presidents,  is  that  it,  or  what  the  Founding  Fathers  said  ? 
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Dr.  Byrd.  What  tlie  Founding  Fathers  said,  yes.  The  Federalist 
Papers  put  it  one  pkice,  with  regard  to  the  necessity  of  the  Presi- 
dent having  the  power  of  Commander  in  Chief. 

It  is  true,  earlier  in  testimony  this  afternoon,  in  your  exchange 
with  Senator  Fulbright,  Senator,  3'ou  thought  that  the  one  reasona- 
ble inference  would  be  the  difference  between  his  power  with  regard 
to  offensive  military  action  on  the  one  hand  and  defensive  military 
action  on  the  other.  I  am  not  arguing  just  out  of  reasonable  infer- 
ence. I  am  arguing  the  Constitution  does  not  say  that. 

Senator  Ervix.  If  you  pardon  me,  wdiat  do  you  do  with  this  pro- 
vision in  the  Constitution,  I  believe  it  is  article  I,  section  8,  which 
says  Congress  shall  have  the  power  to  make  rules  for  the  Govern- 
ment and  regulation  of  the  land  and  naval  forces,  and  for  calling 
forth  the  militia — I  do  not  believe  it  is  confined  to  militia — calling 
forth  the  armed  services  to  enforce  the  lavrs  of  the  Union,  to  suppress 
insurrections  and  repel  invasions. 

Dr.  Bted.  Well,  there  are  two  different  functions  described,  as  I 
understand  it.  One  is  the  power  of  Congress  to  provide  the  rules  and 
regulations  that  shall  govern  the  military  forces,  and  it  does  not 
have  to  do  with  deployment  of  those  forces,  but  rather,  as  I  indi- 
cated earlier,  such  as  the  old  Uniform  Code  of  Military  Justice,  I 
believe  they  are  pertaining  to  the  method  of  courts-martial,  general 
courts-martial,  special  court-martial,  powers  of  the  Commander 
under  certain  conditions,  what  the  Commander  can  have,  what 
authority  regarding  court-martial  and  many  similar  vast  number  of 
regulations.  But  as  with  regard  to  the  article  governing  the  military, 
but  not  having  to  do  with  the  Commander  in  Chief's  prerogative  of 
deployment,  telling  them  where  to  go. 

Senator  Ervix.  I  do  not  know  whether  we  differ  or  not.  It  seems 
to  me  that  the  President  undoubtedly  has  power,  and  in  fact  it  is  his 
constitutional  duty  as  Commander  in  Chief  to  use  whatever  armed 
forces  are  in  existence  to  repel  an  invasion.  But  I  w^ould  question 
seriously  whether  the  President  has  the  power  to  take  50,000  troops 
and  send  them  outside  of  the  United  States  to  engage  in  combat 
abroad. 


Dr.  Byrd.  Well,  with  all  due  respect.  Senator 

Professor  JNIiller.  Absolutely.  That  is  my  position. 

Dr.  Byrd  (continuing).  You  can  challenge  that.  But  you  know  as 
well  as  I  do  it  has  been  done  and  done  with,  I  suppose,  persuasiveness 
with  regard  to  the  Congress,  because  as  I  indicated  in  my  statement, 
they  continue  to  appropriate  the  funds  that  will  allow  him  to  continue 
to  do  that. 

Professor  JMiller.  With  all  due  respect,  sir,  it  has  not  been  done 
that  often,  that  number  of  troops.  There  have  been  one  or  two 
instances,  both  of  which  are  relatively  small.  There  is  nothing  on  the 
order  of  magnitude  of  Vietnam,  historically,  other  than  Korea.  Is 
there,  to  your  knowledge  ? 

Dr.  Byrd.  No. 

Professor  jMiller.  So  we  do  not  have  many  examples.  It  seems  to 
me  you  are  suggesting  something  very  similar  to  inherent  powers. 

Dr.  Byrd.  It  seems  to  me,  sir,  I  am  not.  I  totally  reject  inherent- 
power  theory.  But,  for  example,  sir,  the  Constitution  gives  authority 


94 

to  the  Congress  to  do  certain  things.  For  example,  whether  or  not  a 
member  should  be  expelled,  I  call  that  a  plenary  power,  not  an 
inherent  power,  because  the  Constitution  has  specifically  provided 
for  it.  But  it  is  plenary. 

When  I  say  plenarj^,  I  mean  not  subject  to  anybody  else's 
approval  or  disapproval. 

Professor  JMiller.  Well,  Dr.  Byrd,  you  are  not  suggesting  the 
President  or  the  Congress  is  not  subject  to  Supreme  Court  review, 
are  you  ? 

Dr.  Byrd.  Yes. 

Professor  JMiller.  You  are  ? 

Dr.  Byrd.  Yes. 

Professor  IMtller.  That  the  Supreme  Court  has  no  jurisdiction  to 
review  acts  of  Congress  ? 

Dr.  Btrd.  You  did  not  ask  me  that.  You  aked  me  if  the  Supreme 
Court  has  authority  over  the  Congress  or  the  President,  and  that  is 
different  from  reviewing  of  acts  of  Congress. 

Professor  IMiller.  But  certainly,  both  the  executive  and  the  legis- 
lative are  subject  to  judicial  review  ? 

Dr.  Btrd.  Well,  I  would  just  answer  you  this  way,  if  I  may.  The 
Supreme  Court  is  subject  to  congressional  review. 

Professor  Miller.  Well,  that  may  well  be  as  a  matter  of  checks 
and  balances  and  it  might  be  very  proper,  but  it  simply  means,  how- 
ever, that  each  branch  is  subject  to  review  by  other  branches  to  some 
extent. 

Dr.  Byrd.  This  goes  on  all  the  time,  the  review  bit. 

Professor  JSIiller.  But  the  question,  sir,  is  this:  what  powers  are 
plenary  powers?  Give  me  even  an  article  I,  section  8  power  of  Con- 
gress to  regulate  commerce  among  the  States.  It  is  still  subject  to 
Supreme  Court  determination  on  whether  or  not  a  given  statute 
falls  within  that  power. 

Dr.  Btrd.  Well,  I  thought  you  were  going  to  say  it  is  still  subject 
to  approval  by  the  President,  and  if  he  vetoes  it,  approval  by  Con- 
gress over  the  veto. 

Professor  Miller.  Certainly. 

Dr.  Btrd.  I  would  not  say  that  is  a  plenary  power.  I  would  not 
take  that  as  an  example  of  plenary  power. 

Professor  Miller.  What  is  an  example  of  plenary  power  of  Con- 
gress ? 

Dr.  Byrd.  Expelling  a  member. 

Professor  Miller.  The  other  question,  of  course,  I  think  is  the 
relationship  of  Powell  v.  McCorm.ach^  which  may  have  some  bearing 
on  this,  of  the  power  of  Congress.  At  least  the  Court  did  intervene 
and  make  a  decision  with  respect  to  the  late  Adam  Clayton  Powell. 

Dr.  Byrd.  Yes,  it  did. 

Professor  INIiller.  So  it  is  subject  to  review.  Now,  whether  or  not 
it  is  still  an  unsettled  question 

Dr.  Byrd.  It  now  will  continue  to  be,  with  the  death  of  the  late 
Congressman. 

Professor  Miller.  So  we  have  even  then,  I  thmk  at  best,  on  sev- 
eral questions,  not  a  settled  question 

Dr.  Byrd.  What  subject? 
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Professor  Miller.  On  the  expulsion.  I  do  not  think  you  can  cite  a 
case,  can  you  ? 

Dr.  Byrd.  I  can  cite  the  constitutional  language  which  does  not 
provide  any  other  agency  will  have  any  approval  with  regard  to 
that. 

Professor  Miller.  So  can  Speaker  McCormack  take  the  Supreme 
Court  ruling. 

Let  me  turn  to  another  area,  if  I  might.  This  goes  to  the  power  of 
Congress.  I  think  perhaps  we  could  discuss  this  at  length.  I  agree 
with  Senator  Ervin's  interpretation  quite  strongly,  as  I  understand 
the  purport  of  yours.  I  am  interested  now  in  the  policy.  I  am  quite 
sure  that  future  witnesses  before  this  subcommittee  are  going  to 
make  the  point  that  submission  of  executive  agreements  of  any  type 
to  the  Congress  for  60  days  will  work  an  intolerable  burden  upon 
the  conduct  of  foreign  relations.  I  wonder  if  you  could  give  us  your 
views. 

Dr.  Byrd.  I  am  not  going  to  make  that 


Professor  Miller.  Would  you  comment  on  that  statement  ? 

Dr.  Byrd.  I  will  comment  on  it.  Let  me  say  to  you,  I  have  been 
awfully  busy  lately  and  I  wish  I  had  had  more  time  to  prepare  for 
this  testimony.  I  arrived  in  town  last  night.  And  where  I  live,  I  do 
not  have  a  Library  of  Congress  available.  I  live  up  in  the  mountains 
of  West  Virginia  now. 

But  I  will  suggest  this  to  you:  you  check  me  out,  if  you  may, 
someone  may.  A  few  years  ago  when  I  was  working  on  the  subject, 
my  almost  certain  memory  is  that  there  was  a  statute  at  large  which 
said  "all  executive  agreements  shall  be  approved  by  Congress." 

Now,  whether  it  has  been  under  recodification,  taken  out  or 
repealed  in  some  other  fashion,  I  do  not  know.  The  point  I  am 
making,  I  think  that  it  is  in  the  statutes  already.  And  this  leads  me 
to  the  question 

Professor  Miller.  Do  you  infer  from  that — if  you  are  correct,  and 
I  am  not  sure  whether  you  are  or  not — that  all  executive  agreements 
which  have  not  been  submitted  to  Congress  and  have  not  been 
approved  are  invalid  or  llegal  ? 

Dr.  Byrd.  No  sir.  I  do  not  infer  that. 

Professor  Miller.  Then,  this  statute  is  just  a  mere  meaningless 
gesture  ? 

Dr.  Byrd.  Exactly.  I  v/ill  point  this  out  and  say  if  I  am  right  in 
my  memory,  that  this  statute — and  I  think  it  was  1919  that  it  was 
passed — this  statute  is  ineffectual.  It  is  a  dead  letter.  It  has  not  been 
implemented.  It  has  not  been  carried  out. 

Now,  there  has  been,  to  my  knowledge,  no  commentary  or  struggle 
over  why  it  has  not  been  implemented  or  carried  out,  but  I  would 
say  the  same  thing  with  regard  to  the — I  hope  you  understand  me.  I 
am  not  arguing  for  the  executive  branch  or  Congress  or  anyone  else. 
I  am  trying  to  say  I  have  no  bones  to  pick  with  any  one  of  the 
branches,  but  I  very  greatly  do  sympathize  with  the  purposes  indi- 
cated by  these  resolutions.  What  I  am  speaking  about  is  whether  or 
not  they  are  going  to  be  effectual,  whether  they  will  work,  and  in 
my  judgment,  similar  things  in  the  past  have  not  worked  and  these 
will  not  either. 

Professor  Miller.  Will  they  hamper  the  Executive,  Dr.  Byrd  ? 
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Dr.  Btkd.  From  the  public  relations  point  of  view,  tliey  will 
hamper  liim.  But  that  is  a  roundabout  way.  I  do  not  believe  when — 
I  do  not  know  what  you  mean  when  you  say  hamper  them,  but  it  will 
go  in  that  direction. 

Professor  Miller.  There  will  be  severe  intrusion  or  intervention 
up  the  Executive  prerogratives. 

Dr.  Btrd.  I  do  not  believe  it  will  be.  I  do  not  think  it  is  a  real 
case  of  that. 

Professor  INIiller.  Have  vou  had  a  chance  to  read  the  Senator's 
bill? 

Dr.  Byrd.  Yes,  I  read  it  the  night  before  I  left  home. 

Professor  ]\Iiller.  Would  you  care  to  comment  on  it  in  general,  as 
to  whether  you  think  it  is  driving  in  the  right  direction  or  not  ? 

Dr.  Byrd.  The  concurrent  resolution  device,  since  there  is  not  a 
definition  there  between — as  the  Senator  preceding  me  spoke  of — 
important  or  unimportant,  significant  or  insignificant  executive 
agreement,  and  no  definition  with  regard  to  whether  it  is  written  or 
verbal,  I  think  that  if  it  were  all  inclusive  as  the  language  seems  to 
be  and  if  it  were  faithfully  carried  out,  which  I  do  not  believe  it 
will  be,  but  if  it  were,  the  Congress  will  be  interfering  with  Execu- 
tive prerogatives. 

They  would  be  approved  by  silence  automatically,  because  you 
could  not  get  to  all  of  them.  And  that  puts  you,  it  seems  to  me,  from 
a  Constitutional  and  psychological  point,  in  a  worse  position  than 
before,  because  it  would  be  argued  you  did  not  object  during  60 
days.  Tliat  makes  it,  according  to  your  own  laws,  you  approved  it, 
so  don't  come  back  to  us  with  any  of  your  problems. 

From  that  point  of  view,  I  think  it  would  be  ineffective  and 
maybe  worsen  the  situation. 

Professor  Miller.  I  have  no  further  questions. 

Senator  Ervin.  As  I  understand  your  position,  I  think  that  pro- 
posals like  my  proposal  and  the  proposal  of  Senator  Case  and  others 
that  are  seeking  what  you  call  an  automatic  device,  regardless  of 
whether  they  are  constitutional  or  not,  are  unwise.  They  are  ineffec- 
tive. 

Dr.  Byrd.  I  would  say  unwise — if  you  mean  it  would  be  unwise  to 
rely  on  what  might  be  accorded  automatic  devices  to  beat  the  prob- 
lem. That  is  correct. 

Senator  Ervin.  Yes.  I  am  frank  to  say  that  I  cannot  find  very 
many  powers  that  the  President  can  exercise  himself  in  the  field  of 
foreign  relations.  I  recognize  the  one  about  recognizing  foreign 
nations  and,  like  Professor  JNIiller,  I  think  that  is  implied  from 
other  provisions  of  the  Constitution.  The  way  I  take  it,  the  Presi- 
dent has  power  as  Commander  in  Chief  to  direct  how  the  Armed 
Forces  will  be  employed  when  he  has  been  authorized  by  declaration 
of  war  to  employ  those  in  combat  Avith  a  foreign  enemy,  what  I 
called  a  defensive  war,  I  think  he  has  the  right  to  direct  how  they 
should  be  employed  in  resisting  an  invasion. 

Despite  the  fact  that  Presidents  have  used  the  Armed  Forces  to 
invade  Eepublics  on  many  occcasions,  I  have  always  maintained  that 
although  we  have  had  murder  and  larceny  in  every  generation,  that 
fact  has  not  made  murder  meritorious  or  larceny  legal.  I  think  the 
Supreme  Court  sustains  that  in  the  Steel  Seizure  case.  It  says  it  does 
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not  matter  liow  many  times  the  Presidents  liave  acted  iinconstitu- 
tionalh-  in  the  past,  it  does  not  set  aside  the  fact  the  President  could 
not  act  in  that  case  without  authority  from  Congress. 

Dr.  Btrd.  Well,  I  certainly  agree  with  what  the  Supreme  Court 
said  in  the  Steel  decision  case,  yes. 

Senator  EmTLx.  It  says  here  in  section  8  of  article  I,  "The  Con- 
gress shall  have  the  power  to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the 
United  States,  or  in  any  Department  or  Officer  thereof."'  It  would 
seem  to  me  that  would  give  Congress  power  in  most  cases  to  regulate 
how  the  President  selects  the  size  of  the  power  the  Constitution 
gives  them. 

Dr.  Bted.  I  think  in  most  cases  you  are  right.  But  where  the  Con- 
stitution gives  the  President  direct  power  as  Commander  in  Chief, 
then  I  tliink  it  is  a  constitutional  question  that  is  not  so  easily  recon- 
ciled, and  I  do  not  think  it  will  be  reconciled,  because  I  do  not  think 
the  Supreme  Court  is  going  to  decide  that. 

Senator  Ervix.  They  have  not  thus  far,  of  course,  but  it  seems  to 
me  when  you  say  he  is  Commander  in  Chief  of  the  Army  and  Navy 
Forces,  and  the  militia  when  called  into  service  for  the  United 
States,  that  that  is  subject  to  the  other  provisions  of  the  Constitu- 
tion in  respect  to  power  of  Congress  to  declare  war  and  in  respect  to 
the  power  of  the  President  to  repel  invasion,  but  I  do  not  believe 
that  gives  him  tlie  power  to  order,  even  though  it  has  been  exercised 
on  occasion  by  Presidents,  the  power  to  send  our  forces  abroad  with- 
out the  consent  of  Congress,  to  maintain  law  and  order  in  foreign 
nations. 

Dr.  Btrd.  It  is  a  difi'erence  of  view  as  to  what  the  Commander  in 
Chief  means. 

Senator  Ervix.  Oh,  yes. 

Dr.  Byrd.  I  repeat,  I  think  it  applies  to  plenary  power,  absolute 
power  as  to  deployment  over  those  forces  in  existence,  but  the  forces 
in  existence  were  put  in  existence  by  the  Congress  and  they  are  sub- 
ject to  be  reduced  by  the  Congress  or  a  specific  provision  by  appro- 
priation, that  money  may  not  be  spent  in  a  specific  area.  And  in  that 
way,  you  do  not  have  troops,  for  example,  to  go  to  a  specific  area,  so 
tlie  President  cannot  send  troops  he  did  not  have  for  the  area. 

Senator  Ervix'.  I  think  Congress  can  regulate  those  matters  to 
some  considerable  degree.  If  I  recall  correctly,  just  before  the  begin- 
ning of  tlie  Second  World  War,  we  passed  a  draft  law  and  provided 
in  the  law  that  no  drafted  man  could  be  sent  to  fight  outside  of  the 
borders  of  the  country. 

Dr.  Byrd.  No,  sir.  1  think  I  am  familiar  with  that.  It  says:  "No 
American  may  be  sent  to  particii)ate  in  a  foreign  war."  Right?  You 
know  wliat  the  President  said?  "Now  that  there  has  been  an  attack 
on  Pearl  Plarbor,  it  is  no  longer  a  foreign  war,  it  is  a  domestic  war." 

Senator  ER^^x.  You  may  be  right  in  your  recollection  of  that.  I 
wouldn't  gainsay. 

Dr.  Byrd.  Just  one  word  can  be  twisted,  you  understand,  and 
make  an  awful  lot  of  difference.  The  executive  branch,  as  I  said,  has 
hundreds  of  staff  people  daily  with  their  time  to  play  the  role.  You 
do  not  have  the  time. 
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Senator  Ervin.  But  I  would  hate  to  think  about  the  onl}-  effective 
power  Congress  has  in  this  field  is  the  aj^propriation  power. 

Dr.  Byrd.  Why,  Senator? 

Senator  ER^^:N.  Because  the  President  can  do  what  he  pleases,  and 
all  along  there  is  no  way  to  restrain  his  activities.  He  can  go  out 
and  make  any  kind  of  agreement  with  any  other  country,  and  the 
Congress  cannot  do  anything  about  it  except  witliliold  funds  after 
his  error  is  discovered. 

Dr.  BYPtD.  That  is  doing  a  lot  about  it. 

Senator  ERVI^^  Well,  it  is  locking  the  stable  door  long  after  the 
horse 

Dr.  Byrd.  I  mentioned  the  horse  a  moment  ago.  I  may  say  with 
regard  to  that— don't  misunderstand  me.  I  am  for  essentially  what 
your  purposes  are.  I  was  against  the  Vietnamese  war  a  long  time  be- 
fore a  lot  of  other  people.  "\^nien  I  ran  for  Congress  in  1966,  85  per- 
cent of  the  people,  according  to  the  public  opinion  polls,  were  for 
the  Vietnam  invasion  or  sending  troops  to  Vietnam.  And,  of  coiirse, 
I  probably  made  a  mistake  saying  I  am  against  that  when  only  15 
percent  of  the  people  said  they  agreed  with  me.  So  I  am  not  a  Johnny- 
come-lately  ;  I  was  too  early  on  that,  politically  speaking. 

So  it  is  immaterial  to  me  though,  with  regard  to  what  I  told  you, 
what  my  views  are  on  that.  I  was  against  the  A^ietnam  situation  way 
back  then.  But  it  is  a  matter  of  my  being  against  the  wisdom  of  the 
President,  not  a  matter  of  my  being  against  the  power  of  the  Presi- 
dent. I  think  there  is  a  distinction  we  must  pay  much  more  attention 
to  than  we  have. 

Senator  Ervin.  We  have  a  North  Carolina  expression :  "He  can  do 
about  it  like  he  damn  pleases."  If  you  excuse  the  North  Carolina  ex- 
pression. 

Dr.  Byrd.  I  think  you  get  the  point.  As  long  as  you  let  him. 

Senator  Ervin.  That  is  the  reason  I  think  the  Founding  Fathers 
put  that  treatymaking  provision  in  article  II,  section  2.  They  meant 
what  they  said. 

Dr.  Byrd.  But,  Senator,  James  Madison  was  one  of  the  architects 
of  the  Constitution  and  that  provision.  One  of  the  very  first  interna- 
tional agreements  was  other  than  a  treaty.  It  was  borrowing  a  very 
large  sum  of  money  from  Holland  and  legislation  passed,  and  along 
witli  the  same  thing,  the  same  Jay  Treaty  debate  that  went  on  for 
65  days  with  nothing  else  taken  up  but  just  that  one  subject  in  the 
House  here. 

IMadison  had  many  occasions  publicly  to  comment  on  that,  but 
only  in  writing  to  Thomas  Jefferson  by  letter,  saying  it  is  a  very — 
not  quoting  exactly — it  is  a  very  interesting  thing  to  note  that  the 
agreement  with  Holland  on  floring  was  consummated  solely  with  the 
power  of  the  Congress  and  the  Senate  not  having  its  treaty  power 
operating.  He  said  this  in  a  letter  to  Jefferson. 

Senator  Ervin.  I  think  that  was  in  the  field  of  our  legislative 
power. 

Dr.  Byrd.  But  it  is  international  agreement. 

Senator  Ervin.  But  it  was  legislatively  authorized. 

Dr.  Byrd.  Absolutely.  Not  treaty. 
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Senator  Ervin.  Yes.  So  I  would  think  that  Congress  has  legisla- 
tive power  and  it  can  do  the  same  thing  by  legislative  method  that 
can  be  done  by  the  treaty. 

Dr.  Byrd.  Many  things. 

Senator  Erm:n.  But  I  cannot  go  along  with  any  theory  the  Presi- 
dent can  go  out  and  do  it.  He  has  to  have  a  legislative  act  authoriz- 
ing it,  or  he  has  got  to  have  a  treaty. 

Dr.  Byrd.  I  am  sure  you  would  agree  with  the  concept  of  recipro- 
cal trade  agreement.  It  gives  authority  to  the  President  beforehand. 

Senator  Erven.  Yes. 

Dr.  Byrd.  And  most  of  the  important,  if  I  may  use  the  term, 
international  and  other,  have  been  under  such  legislation  by  far. 

Senator  Ervin.  I  do  not  have  any  trouble  with  that. 

Dr.  Byrd.  I  know. 

Senator  Ervin.  In  other  words,  you  have  a  prior  case  in  that  Con- 
gress gave  the  power  by  a  legislative  act,  authorizing  the  treaty  in 
advance. 

Dr.  Byrd.  Yes. 

Senator  Ervin.  But  it  was  a  legislative  act  which  gave  the  author- 
ity. I  have  no  trouble  with  the  legislative  act  and  no  trouble  with 
the  treaty  doing  the  same  thing  by  either  method,  but  I  do  not  think 
the  President  can  pass  a  law  and  I  do  not  think  he  can  make  an 
executive  agreement  have  the  force  of  a  treaty. 

Dr.  Byrd.  You  mean  operating  as  law  upon  a  citizen  of  the 
United  States? 

Senator  Ervin.  Yes. 

Dr.  Byrd.  I  agree  with  that,  except  that  in  his  role  as  Commander 
in  Chief,  you  might  as  well  call  it  a  law  if  he  says  you  go  there,  you 
know.  '\Vliether  it  is  law  or  an  order,  I  would  advise  you  to  go,  if 
you  are  in  the  service. 

Senator  Ervin.  We  are  certainly  greatly  indebted  to  you  for  your 
appearance  here. 

Dr.  Byrd.  It  has  been  a  pleasure  to  be  here. 

Senator  Ervin.  I  will  try  and  get  your  book  and  read  it  the  first 
chance  I  get. 

Dr.  Byrd.  It  is  out  of  print,  but  I  am  sure  you  can  get  if  from  the 
Library  of  Congress. 

Senator  Ervin.  I  am  sure  I  can.  In  fact,  a  member  of  the  staff  has 
already  checked  it  out  [indicating].  I  am  sorry  it  is  out  of  print. 

Thank  you  very  much.  Dr.  Byrd. 

The  subcommittee  will  stand  in  recess  until  10  a.m.  tomorrow,  when 
it  will  convene  in  room  114,  New  Senate  Office  Building. 

(Whereupon,  at  5  p.m.  the  subcommittee  recessed,  to  reconvene  at 
10  a.m.  the  next  morning.) 
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S.  3475— TO  HELP  PRESERVE  THE  SEPARATION  OF 
POWERS  AND  TO  FURTHER  THE  CONSTITUTIONAL 
PREROGATIVES  OF  CONGRESS  BY  PROVIDING  FOR 
CONGRESSIONAL  REVIEW  OF  EXECUTIVE  AGREE- 
MENTS 


TUESDAY,   APRIL   25,    1972 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers  of  the 

Committee  on  the  Judiciary, 

Washington^  D.G. 

The  subcommittee  met,  pursuant  to  recess,  at  10 :05  a.m.,  in  room 
1114,  New  Senate  Office  Building,  Senator  Sam  J.  Eridn  (chairman 
of  the  subcommittee)  presiding-. 

Present:  Senator  Ervin  (presiding). 

Also  present :  Ruf us  L.  Edmisten,  chief  counsel  and  staff  director ; 
Joel  M.  Abramson,  minority  counsel,  and  Prof.  Arthur  S.  Jililler, 
consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

I  am  delighted  to  welcome  to  the  subcommittee  as  the  first  witness 
today,  Senator  Clifford  P.  Case,  distinguished  Senator  from  New 
Jersey,  who  has  long  been  interested  in  the  field  which  we  are  ex- 
ploring and  who  has  made  a  most  substantial  contributon  toward 
bringing  some  order  in  this  area  by  introducing  a  bill  which  the  Senate 
has  passed — and  I  trust  the  House  will  pass — which  requires  the  ex- 
ecutive branch  of  the  Government  to  file  all  of  the  executive  agree- 
ments with  the  Congress  so  that  the  Congress  can  take  a  look  at 
them  and  know  what  is  going  on  in  this  field. 

I  think  you  made  a  signal  contribution  to  the  country  by  intro- 
ducing that  bill,  and  I  sincerely  hope  the  House  will  pass  it. 

We  are  delighted  to  have  you  here,  because  you  have  given  much 
study  to  executive  agreements  and  probably  are  one  of  the  most 
knowledgeable  men  in  the  country  on  the  importance  of  some  con- 
gressional action  in  this  area. 

STATEMENT  OF  SENATOE  CLIFFORD  P.  CASE,  A  U.S.  SENATOH 
FEOM  THE  STATE  OF  NEW  JERSEY 

Senate  Case.  Thank  you,  INIr.  Chairman.  I  am  grateful  for  your 
introductory  comments,  and  I  am  even  more  flattered  by  the  fact 
that  you  found  the  bill  in  regard  to  sending  up  executive  agreements 
to  Congress  worthy  of  building  upon,  and  I  am  happy  to  be  associ- 
ated with  you  and  other  colleagues  in  this  effort  which  is  not — as 
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anyone  who  knows  you  knows  and  I  lio})e  would  feel  the  same  way 
about  nie — a  destructive  effort  and  not  an  adversary  operation  but  is 
an  effort  to  restore  the  kind  of  balance  that  our  Government  ought 
to  have. 

Senator  Ervix.  Your  bill  has  laid  the  foundation  for  and  inspires 
this  bill.  What  we  are  trying  to  do  is  to  malce  our  system  of  shared 
powers  in  the  foreign  relations  field  work  with  a  maximum  amount 
of  efficiency  and  a  miniminn  amount  of  injury  to  tha  country. 

Senator  Case.  That  is  so  true.  It  is  something  that  has,  constantly, 
to  be  pushed,  because  there  is  a  tendency — no  good  man  holds  a  job 
without  trying  to  make  his  job  the  most  important,  and  as  he  sees  it, 
the  most  effective.  So,  it  is  necessary  for  the  Congress  constantly  to 
assert  not  only  its  prerogatives  but  its  rights  and  also  its  responsi- 
bilities in  this  and  other  fields,  too.  But  now  we  are  talking  about 
this  one. 

Just  as  an  aside,  if  I  may :  I  cannot  tell  you  how  pleased  and  ex- 
cited I  was,  and  what  a  deep  feeling  of  satisfaction  I  got  in  regard 
to,  if  I  may  be  allowed  a  personal  reference,  your  interest  and  activ- 
ity in  securing  the  presence  of  Peter  Flanigan  before  your  subcom- 
mittee hearing  the  judicial  nomination.  I  think  this  was  a  terribly 
important  contribution  to  an  attempt  to  take  away  some  of  the  lay- 
ers of  isolation  that  the  Presidency  has  been  surrounded  with,  not  so 
much  by  the  Presidents  individually  as  by  the  people  who  work  for 
them. 

Senator  Erwn.  Yes. 

Senator  Case.  Your  getting  ]Mr,  Flanigan  up  here  uuder  the 
proper  circumstances  was  terribly  important,  and  I  am  so  glad  you 
were  able  to  do  it. 

Senator  Ervin.  Well,  thank  you.  I  might  state,  witli  respect  to 
this  particular  bill,  of  course,  that  the  Subcommittee  on  the  Separa- 
tion of  Powers  is  interested  in  the  question  of  separation  of  powers, 
and  the  Foreign  Relations  Committee  is  interested  in  all  matters 
that  affect  our  foreign  policies  and  our  foreign  affairs. 

So,  Senator  Fulbright  and  I  discussed  this  matter  and  recently 
made  an  agreement  that  the  Judiciary  Committee  would  study  this 
bill  first  and  then  it  would  be  referred  to  the  Foreign  Relations 
Committee.  This  bill,  of  course,  is  sort  of  a  blueprint.  I  have  no  idea 
that  it  is  in  its  final  form,  and  I  hope  each  committee  can  make 
some  contribution  to  in  some  way  make  the  objectives  of  the  bill 
effective. 

And  that  is  the  pur])ose  of  our  hearings. 

Senator  Case.  Well,  I  do  understand  that.  I  read  Mr.  Fulbright's 
testimony  that  he  presented  to  you,  to  your  subcommittee,  yesterday 
morning  with  very  great  interest,  and  I  think  actually  we  can  do 
things  together  that  we  cannot  do  separately. 

Senator  Ervin.  Yes. 

Senator  Case.  Your  committee  and  ours.  We  have  different  con- 
stituencies in  some  measure  but  in  this  I  think  we  are  working  defi- 
nitely toward  the  same  aim  and  with  a  spirit  of  cooperation  that  I 
think  is  essential  if  Congress  is  to  be  an  effective  proponent  of  its 
own  position  in  the  Government. 

One  great  thing  about  the  Presidency  is  its  singleness  and  its  abil- 
ity to  attempt  to— and  again  I  am  not  talking  as  to  the  Presidents 
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as  individuals  but  as  to  the  institution — to  attempt  to  divide  the 
Congress  and  to  render  it  relatively  impotent. 

And  your  cooperation  with  Senator  Fulbright,  your  committee 
and  our'committee  together,  working  together,  are  going  to  produce, 
I  think,  good,  excellent,  results. 

As  far  as  the  specifics  of  the  suggestions  that  Senator  Fulbright 
made,  as  he  said,  they  were  made  tentatively  because  he  and  I  feel 
tliis,  too,  that  we  should  consider  all  of  these  things  in  some  depth 
before  we  try  to  get  very  specific  about  the  approaches.  I  think  his 
general  thought  is  pretty  good. 

Senator  ER^^N.  I  thought  his  suggestions 

Senator  Case.  Mr.  (^hainnan,  to  me,  as  a  member  of  the  Foreign 
Relations  Committee,  Senator  Fulbright's  analysis  was  very  sound.  I 
was  not  surprised,  because  our  chairman  is  a  very  perceptive  man. 

Senator  Ervix.  I  thonglit  your  sugsrestion  constituted  one  of  tlie 
most  admirable  examples  of  the  advisability  of  holding  hearings  and 
using  the  specifics  as  proposed  legislation,  because  he  made  some  ex- 
tremely thoughtful  suggestions  on  matters  which  merit  the  greatest 
consideration  insofar  as  changes  in  the  phraseology  of  the  bill  are 
concerned. 

Senator  Case.  I  thought  so,  too,  and  I  am  not  surprised  that  they 
appeal  to  you,  because  I  know  how  deeply  you  study  all  of  these 
matters. 

Mr.  Chairman,  I  have  a  prepared  statement  which  I  will  just  per- 
haps run  over  the  high  spots  of,  and,  then,  if  I  may,  have  it  inserted 
in  the  record  in  full. 

(The  prepared  statement  submitted  by  Senator  Case  reads  in  full 
as  follows :) 

Statement  of  Senator  Clifford  P.  Case 

Mr.  Cliaii-man.  I  was  extremely  pleased  to  learn  that  this  subcommittee 
would  be  holding  hearings  on  executive  agreements  and  treaties.  We  on  the 
Foreign  Relations  Committee  have  considered  pacts  with  foreign  countries  on 
an  ad  hoc  basis,  but  there  has  been  a  pressing  need  to  take  a  closer  look  at  the 
basic  constitutional  questions  involved.  In  this  area,  the  jurisdictions  of  our 
two  committees  overlap. 

During  the  last  few  years  I  have  spent  considerable  time  trying  to  deal  with 
the  difficulties  raised  by  executive  agreements.  My  efforts  have  led  to  some  leg- 
islative successes,  and  these,  to  a  large  extent,  reflected  the  wise  counsel  and 
support  I  received  from  the  Senator  from  North  Carolina  (Mr.  Ervin). 

Our  whole  Constitutional  system  is  based  on  checks  and  balances.  Fearing 
the  concentration  of  power  in  one  man  or  even  one  branch  of  government  the 
founding  fathers  wrote  a  Constitution  in  which  each  branch  found  its  author- 
ity limited  by  the  other  two. 

Thus,  the  Executive  was  to  make  treaties  with  foreign  countries,  but  these 
treaties  were  not  to  have  effect  until  approved  by  two-thirds  of  the  Senate.  In 
this  way,  the  Executive  alone  could  not  involve  the  country  in  a  foreign  entan- 
glement. 

Yet  the  practice  has  grown  increasingly  common  under  the  last  five  presi- 
dents for  the  Executive  branch  unilaterally  to  bind  the  United  States  in  agree- 
ments with  other  countries.  The  device  used  has  been  the  so-called  executive 
agreement,  but  the  executive  agreement  is  nowhere  mentioned  in  the  Constitu- 
tion. Under  the  executive  agreement,  the  United  States  has  been  committed  to 
Destroyers-For-Bases,  Lend  Lease,  Korean  mercenaries,  and  Spanish  bases. 
Congress  has  always  been  asked  to  pay  the  cost  of  these  deals,  but  we  have 
never  been  able  to  exercise  our  Constitutional  responsibility  of  considering 
them  in  advance. 
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The  executive  agreement  should  only  be  used  if  the  matter  under  discussion 
with  a  foreign  country  is  relatively  unimportant.  If  the  United  States  seeks  to 
increase  the  size  of  its  embassy  in  a  particular  country  or  arrange  an  ex- 
change of  scholars,  there  is  no  need  for  a  treaty  to  be  concluded.  In  fact,  if 
treaties  were  used  in  those  minor  matters,  the  whole  business  of  conducting 
the  nation's  foreign  affairs  would  be  hampered. 

I  think  the  real  test  must  be  the  importance  of  the  agreement.  And  as  Sena- 
tor Harry  Byrd  recently  stated :  "The  doubt  should  be  resolved  in  favor  of  the 
legislative  process." 

There  is  no  question  that  a  mutual  defense  agreement  with  another  country 
should  be  a  treaty.  I  believe  the  Executive  Branch  would  agree  with  me  on 
this,  although  even  here  there  seems  to  be  some  dispute.  I  am  thinking  of  the 
so-called  Thai  contingency  plan  which  may  or  may  not  have  committed  the 
United  States  to  take  certain  actions  to  defend  Thailand  in  the  event  of  cer- 
tain contingencies.  While  this  issue  was  clouded  by  Executive  secrecy,  my  view 
is  that  this  contingency  plan  legally  had  no  effect  without  the  advice  and  con- 
sent of  the  Senate,  but  I  am  not  sure  the  Thai  ever  understood  this.  As  a 
practical  matter,  an  executive  agreement  can  take  on  a  life  of  its  own  in  the 
eyes  of  foreign  countries,  the  American  public,  and  even  our  own  government 
officials. 

Agreements  closely  related  to  our  country's  national  security  should  also  be 
treaties,  and  I  shall  list  three  types  which  have  lately  been  dealt  with,  incor- 
rectly I  believe,  as  executive  agreements.  These  are:  (1)  agreements  providing 
for  U.S.  military  bases  abroad;  (2)  agreements  revising  or  extending  arrange- 
ments for  these  military  bases;  and  (3)  agreements  providing  for  the  storage 
of  nuclear  weapons  overseas. 

There  are  other  important  matters  such  as  taxation,  extradition,  and  consu- 
lar relations  which  at  times  should  be  included  in  treaties,  hut  my  primary 
concern  is  with  questions  that  touch  on  our  national  security,  and  my  list 
should  not  be  regarded  as  all  inclusive. 

The  stationing  of  American  troops  abroad  can  lead  to  a  commitment  to  the 
host  country  and  ultimately  to  war.  It  is  simply  too  important  a  question, 
from  both  a  Constitutional  and  a  practical  standpoint,  to  be  left  to  ratification 
by  the  stroke  of  a  diplomat's  pen. 

I  have  made  my  position  clear  in  the  recent  cases  of  executive  agreements 
concluded  with  Portugal  and  Bahrain.  In  the  Portuguese  case,  the  United 
States  "committed"  itself  to  provide  Portugal  with  about  $4.36  million  in  assist- 
ance and  credits  in  return  for  a  25  month  extension  of  the  use  of  military 
bases  in  the  Azoi-es.  With  Bahrain,  we  have  agreed  to  pay  several  hundred 
thousand  dollars  in  rent  for  military  facilities  on  that  Persian  Gulf  island. 

For  the  last  five  months,  I  have  been  working  to  have  these  two  agreements 
submitted  to  the  Senate.  I  started  out  by  writing  Secretary  of  State  Rogers  on 
December  9,  1971  urging  that  the  Portuguese  agreement  be  put  into  treaty 
form.  When  it  became  clear  that  the  Administration  would  not  act  favorably 
on  my  letter,  I  introduced  a  resolution,  with  the  co-sponsorship  of  four  other 
senior  Foreign  Relations  committee  members,  which  called  on  the  Administra- 
tion to  submit  the  agreement  as  a  treaty.  This  resolution  was  later  expanded 
to  include  the  Bahrain  agreement,  and  30  senators  eventually  became  co-spon- 
sors. On  March  3,  the  Senate  passed  this  Portugal-Bahrain  resolution  by  a 
vote  of  50  to  6.  Still  in  a  March  21  letter,  the  Administration  stated  that  after 
"serious  consideration,"  it  would  not  submit  the  agreements  to  the  Sennte.  Clnim- 
ing  that  the  agreements  "were  appropriately  concluded  as  executive  agree- 
ments," the  State  Department's  only  reaction  to  the  overwhelming  vote  on  my 
resolution  was  to  "have  noted  the  sense  of  the  Senate." 

I  understand  full  well  that  a  Senate  resolution  is  not  legally  binding,  so  the 
State  Department  technically  has  the  right  only  to  "note  it."  Yet  I  must  say 
that  the  attitude  of  the  Department  was  most  unwise  and  shortsighted  in  the 
extreme. 

At  that  point  I  was  faced  with  two  choices:  Either  I  could  let  the  matter 
drop-content  to  have  a  resolution  with  my  name  on  it  passed  by  the  Senate — 
or  I  could  at  least  try  to  take  further  action.  I  chose  the  latter  course  because 
I  believed  a  fimdamental  Constitutional  question  was  at  stake,  and  on  April  4 
I  introduced  a  bill(S.  3447)  which  would  cut  off  all  the  implementing  provi- 
sions of  the  Portuguese  and  Bahrain  agreements  until  they  are  submitted  to 
the  Senate  as  treaties. 
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The  Senate  cannot  compel  the  Executive  to  submit  the  agreements,  but  at 
the  same  time  the  Senate  does  not  have  to  appropriate  any  money  to  pay  for 
the  costs  of  the  agreements.  The  pursestrings  of  the  appropriations  process  are 
Congress'ultimate  weapon  and  one  we  should  use,  albeit  judiciously,  in  foregin 
as  well  as  domestic  affairs. 

Some  commentators  have  mentioned  my  actions  as  part  of  what  is  known  as 
the  re-emergence  of  Congress  in  foreign  affairs.  That  is  a  correct  interpreta- 
tion as  far  as  it  goes.  But  I  would  look  at  it  more  as  an  effort  to  return  to 
the  letter  and  the  intent  of  the  Constitution.  I  am  not  at  all  interested  in  an 
aggrandizement  of  Senatorial  power.  What  I  am  interested  in  is  preventing 
the  executive  branch  from  committing  our  country  to  significant  and  often  ir- 
revocable courses  of  action  without  approval  of  the  Congress  and  ultimately 
the  people. 

Checks  and  balances  are  what  our  system  is  all  about. 

Senator  Case.  Everything  that  we  are  doing  is  based  upon  the  un- 
derstanding of  our  constitutional  system  as  one  of  checks  and  bal- 
ances. This  is  such  an  old  conception,  and  one  to  which  we  are  ac- 
customed to  pay  lipservice,  not  thinking  whether  we  really  mean  it. 
We  should  mean  it,  for  it  is  terribly  important.  It  means  preventing 
the  concentration  of  power  in  one  man  or  in  one  branch  of 
government  and  it  does  not  mean  it  as  a  matter  of  scenery,  it  does 
not  mean  it  as  a  matter  of  logical  paper-organization  structure;  it 
means  it  in  fact. 

How  this  carries  with  it,  of  course,  a  lot  of  agony.  It  is  frustrat- 
ing to  a  President,  it  is  frustrating  to  you  and  me,  if  we  cannot 
have  our  own  way  after  we  have  worked  hard  and  want  to  do  some- 
thing. We  see  f)eople  who  object  to  us  only  as  obstructionists  and, 
naturally,  we  are  upset  about  it.  Being  human,  we  attempt  to  use  all 
the  resources  at  our  command  to  get  our  own  way  not  just  for  selfish 
reasons,  but  because  we  think  it  is  right. 

I  venture  to  say  that  the  greatest  harm  can  sometimes  be  done  by 
the  person  who  is  the  most  sincere  in  his  conviction  of  his  own  right- 
ness  and  his  own  correctness  and  his  own  honesty. 

It  is  people  of  that  sort  who  have  to  be  checked  by  the  system  of 
checks  and  balances  which  the  Constitution  provides  specificially 
and  explicity.  We  will  never  keep  this  system  unless  we  fight  for  it, 
as  the  chairman  so  well  knows. 

Well,  the  Executive  makes  treaties  with  foreign  countries,  and 
that  is  right  because  we  cannot  all  go  into  negotiating  with  foreign 
countries.  Just  our  experience,  as  well  as  logic,  clearly  demonstrates 
the  impossibility  of  that. 

The  President  has  got  this  job  to  do.  But  when  he  has  reached  a 
tentative  agreement  with  a  foreign  countiy  then  the  Constitution  re- 
quires that  it  come  to  the  Senate  for  ratification  or  disapproval. 
Eatification  needs  a  two-thirds  vote ;  and  the  importance  of  the  Sen- 
ate's participation  is  shown  by  the  requirement  of  the  two-thirds 
vote.  A  niajority  vote,  a  transient  one-more-than-half  is  not  enough. 
A  two-thirds  vote  is  required  and,  as  the  Senator  knows,  from  expe- 
rience in  various  applications,  a  two-thirds  is  not  lightly  come  by. 

The  great  purpose  of  the  constitutional  requirement  of  treaty  rati- 
fication by  the  Senate  was,  and  is,  to  prevent  the  Executive  alone 
from  involving  us  in  entanglements  with  foreign  countries. 

And  yet  the  practice  has  grown  increasingly,  under  six  Presidents 
who  have  held  oiRce  during  the  time  of  my  service  in  Congress,  for 
the  executive  branch  to  attempt  unilaterally  to  bind  the  United 
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States  in  agreements  with  other  countries.  They  call  it  executive 
agreements.  Well,  this  just  means  that  the  President  makes  a  deal, 
by  himself.  There  is  no  ^Yarrant  for  it  in  the  Constitution,  no  men- 
tion of  it. 

But  under  such  arrangements  we  have  been  committed  to  a  great 
variety  of  things,  the  destroyers  for  bases  deal,  of  lend-lease  ar- 
rangements, Korean  m.ercenaries,  just  for  a  few  examples.  Over  the 
whole  period  of  the  last  third  of  a  century,  these  things  have  been 
going  on  to  our  own  knowledge,  and  I  have  no  doubt  that  under  ear- 
lier Presidents  there  were  similar  encroachments  on  the  preroga- 
tives and  the  responsibilities  of  Congress.  We  are  always  asked  to 
pay  for  the  cost  of  these  things,  but  we  have  not  been  able  to  exer- 
cise our  responsibility  to  consider  them  ahead  of  time  and  to  ap- 
prove or  disapprove — to  disapprove  as  well  as  to  approve. 

There  has  been  created  an  atmosphere  in  which,  if  Congress  exer- 
cises its  power  to  disapprove,  it  is  considered  recalcitrant,  stubborn, 
mulish,  and  obstructive. 

I  have  no  formula  or  precise  test  for  the  determination  of  when  it 
is  proper  and  when  it  is  not  proper  for  the  Executive  to  make  agree- 
ments by  itself.  I  do  not  think  you  can  make  one,  but  that  does  not 
mean  we  should  not  try.  I  think  we  can  approach  one;  we  can  per- 
haps begin  to  prick  out  some  of  the  spots  on  this  line  of  demarca- 
tion. But  I  think,  in  general,  all  we  can  say,  really,  is  that  if  a  mat- 
ter is  important,  surely  the  Senate  should  have  a  voice  and  it  should 
be  treated  as  a  treaty.  If  it  is  relatively  unimportant,  or  i^erhaps  if 
it  comes  in  a  gray  or  middle  area,  we  just  sort  of  have  to  deal  with 
it  on  the  basis  of  looking  at  each  instance  as  it  comes  up.  And  here 
is  where,  of  course,  my  interest  in  getting  all  agreements  before  us 
comes  in.  At  least,  if  we  have  them  all  before  us  we  can  look  at  them 
and  we  can  then  decide  whether,  in  particular  cases,  matters  are  im- 
portant enough  to  justify  an  insistence  upon  our 

Senator  Ervin.  I  think  the  advantage  of  that  is — and  of  course 
it  is  well  recognized  as  constitutional  doctrine — that  treaties  are 
placed  on  the  same  parity  as  an  act  of  Congress  in  the  Constitution, 
It  is  recognized  that  Congress  by  a  subsequent  act  cannot  abrogate  a 
prior  treaty,  and  surely  no  one  can  contend  that  an  executive  agree- 
ment has  any  more  dignity  than  a  treaty.  If  Congress  can  pass  a 
subsequent  act  and  nullify  a  treaty  that  it  thinks  is  unwise,  it  could 
certainly — if  it  knows  what  is  in  the  executive  agreement  and 
finds  one  it  thinks  transcends  what  should  have  been  done  either 
from  the  standpoint  of  power  or  the  standpoint  of  policy — it  could 
certainly  pass  an  act  to  nullify  an  executive  agreement  which  it  felt 
was  not  either  in  harmony  with  the  wisdom  or  which  was  at  vari- 
ance with  the  Constitution.  This  is  one  of  the  great  virtues  of  your 
act. 

Senator  Case.  This  is  exactly  true.  And  to  have  the  sanction  of 
the  authority,  which  the  chairman's  judgment  on  matters  of  this 
kind  carries,  is  enormously  satifying. 

Senator  Byrd,  Harry  Byrd,  recently  made  this  point,  and  I  think 
we  are  quite  right:  "When  there  is  doubt  about  things,  the  doubt 
ought  to  be  resolved  in  favor  of  the  legislative  proces^."  And  it  is 
our  right — not  only  our  right,  but  our  responsibility  to  insist  on  this, 
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because,  otherwise,  as  has  happened  for  so  many  years  and  decades, 
our  role  will  slip  away  and  it  becomes  a  surprising  thing  for  Con- 
gress to  assert  its  authority— and,  in  the  minds  of  many,  the  wrong 
thing.  But  it  is  not  wrong. 

This  is  so  interesting  in  so  many  ways.  As  the  chairman  knows,  I 
have  not  always  agreed  with  my  own  party  on  certain  things  as  the 
chairman  has 'not  always  agreed  with  his.  But  that  does  not  mean 
that  you  are  not  loyal  to  your  ]:>arty  or  that  you  do  not  believe  in  it. 
It  just  means  that  "you  have  a  higher  conception  of  what  party  loy- 
alty is  than  those  who  follow  blindly  what  is  a  majority  or  what  a 
President  feels.  And  this  is  all  we  are  talking  about,  and  this  is 
what  we  are  talking  about  here. 

It  seems  to  be  even  more  important,  because  we  are  talking  about, 
in  this  case,  international  agreements  and  not  just  those  in  the  Na- 
tion or  the  country  but  those  in  the  international  sj^here. 

The  kinds  of  things  that  we  have  dealt  with  by  agreements  that 
have  not  been  subjected  to  congressional  approval  have  run  the 
whole  gamut,  the  Taiwan  contingency  plan  is  another  example. 
While  it  may  or  may  not  have  committed  us  to  defend  Thailand,  it 
is  not  very  clear  on  this,  we  in  the  Senate  did  not  even  know  that  an 
agreement  existed.  And  that  is  the  point  of  it.  Legally,  one  could 
say  it  had  no  effect  without  the  advice  and  consent  of  the  Senate. 
But  I  do  not  think  the  Thais  would  understand  that  or  did  under- 
stand it.  Unless  we  make  it  clear,  unless  we  make  it  absolutely  clear 
as  to  the  limits  of  Presidential  authority,  then  foreign  countries  are 
going  to  misunderstand  and  there  is  going  to  be  a  lot  of  grief  result- 
ing from  that  misunderstanding  and  an  awful  lot  of  pressure  on  us 
in  Congress  to  fulfill  agreements  which  we  did  not  participate  in 
making,  although  we  should  have. 

Senator  Ervin.  It  is  quite  significant  that  the  list  of  the  treaties 
and  international  agreements  of  the  United  States  in  force  on  Janu- 
ary 1.  1972,  shows  that  we  did  not  have  a  single  treaty  with  Thai- 
land. We  have  several  executive  agreements  concerning  agricultural 
commodities,  several  executive  agreements  about  atomic  energy,  and 
executive  agreements  about  air  transportation,  but  not  a  single 
treaty. 

Apparently  any  executive  agreement  relating  to  the  use  of  troops 
is  more  or  less  a  secret  affair. 

Senator  Case.  That  is  right.  And  that  raises  another  aspect  of  this 
whole  question  which  I  think  underlies  the  wisdom  of  the  Founding 
Fathers. 

Senator  Ervin.  We  also  have  an  agreement  relating  to  defense,  an 
executive  agreement  relating  to  military  assistance.  We  have  an 
executive  agreement  about  economic  and  technical  cooperation  and 
education,  but  no  treaty  whatever  on  these  matters  with  Thailand 
has  ever  been  submitted  to  the  Senate. 

Senator  Case.  That  is  true,  and  I  think  it  is  a  very  good  example 
of  the  exclusion  of  the  Congress,  and  particularly  the  Senate,  from 
this  whole  process  which  it  is  supposed  to  participate  in  continu- 
ously, actively. 

Well,  there  are  many  different  kinds  of  agreements.  The  chairman 
has  run  over  those  with  Thailand  just  now,  and  it  is  an  interesting 
thing  to  see,  with  this  small  count rj^,  what  a  variety  there  is. 
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Broadly,  I  think  agreements  can  be  said  to  fall  into  several  cate- 
gories. Among  the  very  important  ones  are  agreements  providing  for 
military  bases  abroad,  our  military  bases  abroad,  and  those  which 
revise  or  extend  the  rights  to  bases.  Also  there  are,  of  course,  agree- 
ments providing  for  the  storage  of  nuclear  weapons  overseas.  And 
there  are  many  other  important  things  like  taxation,  and  sometimes 
these  ought  to  be  included  as  treaties.  But  my  primary  concern  here 
is  with  regard  to  agreements  which  touch  on  our  national  security. 
And,  here,  whatever  be  true  as  to  other  kinds  of  agreements  relating 
to  business  arrangements,  cultural  agreements  and  those  relating  to 
travel,  and  the  like  agreem.ents  relating  to  national  security,  involv- 
ing the  use  of  American  military  forces,  clearly  are  important 
enough  to  be  treated  as  treaties. 

I  do  not  want  to  talk  about  myself,  but  I  did  evince  my  concern 
on  this,  as  the  chairman  knows,  by  introducing  a  resolution  that 
indicated  the  sense  of  the  Senate  that  the  recent  agreements  with 
Portugal  and  Bahrain  ought  to  be  submitted  as  treaties.  The  Senate 
approved  this  proposition  which  was  a  day  when  the  Senate  was  not 
largely  attended,  but  I  think  it  was  50  to  6,  and  the  Executive 
politely  said,  "Well,  no;  we  do  not  think  we  will  do  that."  So,  I 
found  it  necessary  to  ask  the  Foreign  Eelations  Committee  to 
approve  a  resolution — to  approve  not  a  resolution  but  a  legislative 
provision  that  we  Avould  not  pay  for  these  things  until  they  are 
submitted  as  treaties,  because  when  it  comes  to  a  question  of  con- 
frontation, little  as  we  want  it,  we  are  really  faced  with  the  proposi- 
tion that  our  sole  authority  comes  down  to  the  power  of  the  purse. 
And  we  do  not  like  to  have  it  that  way.  We  do  not  like  to  exercise 
this  ultimate  power.  But  I  think  matters  have  come  to  the  point 
where  we  must  have  recourse  to  it  in  order  to  straighten  things  out. 

IVhen  it  comes  to  agreements  affecting  our  national  security,  I 
think  we  really  have  no  alternative  but  that  which  lies  in  our  ancient 
right  or  power  of  withholding  funds  for  anything  with  which  we  do 
not  agree. 

Mr.  Chairman,  I  have  taken  more  of  your  time  than  I  am  entitled 
to.  If  you  have  any  questions  as  to  the  balance  of  my  statement,  I 
will  be  glad  to  attempt  to  answer  them  either  now  or  later  for  the 
record.  But  I  just  want  to  say  again  that  I  regard  your  activity  in 
this  field  as  a  crowning  achievement  in  a  legislative  career  that  is 
historic,  and  I  hope  you  will  accept  that. 

Senator  Ervin.  I  admit  again,  as  I  admitted  at  the  beginning, 
that  this  bill  was  conceived  of  because  of  the  concept,  embodied  in 
your  bill,  requiring  that  Executive  agreements  be  filed  with  the  Con- 
gress. I  sincerely  hope  that  we  can  arrive  at  something  that  is  work- 
able. 

It  is  hard  to  lay  down  firm  principles  at  this  stage,  but  I  have  the 
conviction  that  the  provision  of  the  Constitution  requiring  the  Presi- 
dent to  make  treaties  by  and  with  the  advice  and  consent  of  the 
Senate  gives  the  legislative  branch  a  voice  in  the  making  of  treaties 
and  in  the  formulation  of  all  matters  of  any  substance  in  them.  The 
executive  agreement,  of  course,  is  clearly  a  very  useful  tool,  it  seems 
to  me,  to  implement  a  treaty  arrangement  that  has  been  approved  by 
the  Senate,  and  also  where  Congress,  as  it  has  done  on  a  number  of 
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occasions,  passes  a  law  authorizing  the  President  in  advance  to  take 
certain  action  in  respect  to  trade  and  other  matters.  But  I  certainly 
do  not  believe  that  the  executive  agreement  should  supersede  treaties 
in  matters  of  great  consequence.  Two  of  the  matters  of  great  concern 
and  consequence  are  those  relating  to  the  use  of  our  Armed  Forces 
and  agreements  in  which  we  pledge  financial  assistance  to  other 
nations.  We  often  have  pledges  made  by  the  executive  branch  of  the 
Government  which  would  entail  the '  expenditure  of  considerable 
sums  out  of  the  treasury,  whereby  Congress  is  left  in  the  condition 
that  it  has  to  either  repudiate  the  President  or  go  along  as  a  matter 
of  course. 

Senator  Case.  That  is  true.  And  it  has  led  on  a  number  of  occa- 
sions to  a  situation  in  which,  after  we  have  reluctantly  gone  along 
then  we  are  charged  with  having  approved  of  things  with  which  we 
had  nothing  to  do  in  the  beginning. 

Senator  Erven.  Now,  I  am  frank  to  state  that  there  are  some  deci- 
sions, such  as  the  Pink  and  the  Belmont  decisions,  which  indicate 
the  President  has  a  constitutional  right  to  act  only  in  one  restricted 
field  of  Presidential  policy ;  that  is,  in  the  sense  that  he  is  allowed  to 
receive  ambassadors  from  other  countries.  That  implies  the  power  to 
recognize  the  government  of  another  country.  Those  cases,  which 
also  trouble  me  a  great  deal,  are  in  the  ultimate  analysis  based  on 
the  theory  that  the  recognition  process  can  be  conditional  instead  of 
absolute — in  other  words,  that  the  President,  before  he  recognized 
either  as  de  facto  or  de  jure  the  government  of  another  country,  can 
lay  down  conditions  with  which  that  government  must  comply  in 
order  to  be  recognized  by  the  United  States.  That  is  one  of  the  few 
exceptions  that  I  think  the  Constitution  warrants  for  an  executive 
agreement. 

Senator  Case.  Yes,  that  is  a  most  interesting  spiral  of  authority, 
and  I  think  it  is  one  which,  as  the  chairman  suggested,  does  have 
substantial  constitutional  basis. 

Senator  Ervin.  But  it  would  be  rare  that  that  power  would  be 
employed,  because  it  is  rare  that  the  President  is  called  on  to  deter- 
mine whether  the  government  of  a  country  is  a  de  facto  government 
or  a  de  jure  government. 

That  is  not  the  usual  day-by-day  incident  in  which  the  executive 
agreement  is  employed. 

I  think  you  made  a  fine  exposition  that  I  think  is  in  harmony 
with  George  "Washington's  Farewell  Address,  I  think  perhaps  the 
wisest  thing  he  said  was  that  it  is  just  as  important  to  preserve  the 
distribution  of  power  among  the  several  departments  of  government 
as  it  was  to  originate  them.  Washington  said  that  the  Constitution 
was  designed  to  make  each  department  of  government  a  guardian  to 
resist  encroachment  by  other  departments  upon  the  domain  assigned 
to  it.  That  necessarily  causes  some  friction.  Judge  Brandeis  said  that 
the  Constitution  was  intended  to  cause  a  little  friction  in  order  to 
save  the  people  from  arbitrary  exercise  of  power  by  any  one  depart- 
ment of  government. 

Senator  Case.  This  is  axiomatic  and  nothing  to  be  unhappy  about. 
I  do  think  that  General  Washington,  the  President  and  Father  of 
Our  Country,  was  extraordinarily  ingenious.  He  took  a  somewhat  dif- 
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ferent  view  as  to  executive  privilege  which  I  do  not  think  we  can 
completely  follow.  On  one  occasion  at  least,  he  justified  withholding 
matters  from  the  House,  and  I  think  it  was  something  about  the  Jay 
Treat}',  on  the  theory  that  he  was  protecting  the  Senate's  preroga- 
tive in  the  matter  of  ratification  of  a  treaty.  That  was  an  exercise  in 
logic  that  is  to  be  wondered  at,  I  think. 

And  yet  his  instincts  were  sound,  and,  even  in  the  instance  you 
referred  to,  he  was  talking  about  the  prerogatives  of  the  Executive. 
That  was  his  job  to  defend,  as  it  is  our  prerogative  of  the  Legislature. 

Senator  Ervix.  Yes. 

Mr.  Edmisten.  Senator,  I  want  to  point  out  for  the  record  that 
we  have  all  sorts  of  mutual  defense  assistance  agreements  with  Por- 
tugal, including  the  one  to  which  you  alluded.  We  have  a  treaty 
entitled  "Treaty  for  the  Advancement  of  Peace."  We  have  another 
treaty  called  an  arbitration  treaty.  I  think  this  points  out  the  great 
significance  that  the  Department  of  State  places  on  executive  agree- 
ments as  opposed  to  treaties  in  many  instances. 

Senator  Case.  You  are  quite  right,  and  we  have  fallen  into  the 
practice  of  taking  care  of  the  trivials  by  treaties,  and  having  sepa- 
rate votes  and  rollcall  votes  in  the  Senate,  having  them  on  Mondays 
and  Fridays  as  a  means  of  getting  people  to  spend  a  long  weekend 
here  instead  of  away,  and  then  letting  matters  of  real  substance,  as 
you  have  indicated,  be  done  by  executive  agreement.  And  this  is,  I 
think,  something  we  are  all  concerned  with. 

Senator  Ervin.  Well,  Senator,  the  subcommittee  is  deeply  grateful 
to  you,  not  only  for  your  appearance  here  but  for  the  fight  you  have 
been  making  in  this  field  for  a  long  time.  We  solicit  any  suggestions 
that  may  occur  to  you  at  any  time  as  to  changes  in  phraseology  that 
you  think  would  make  this  bill  more  workable. 

Thank  you  very  much  for  your  presence  here.  Senator 

Senator  Case.  Thank  you. 

Senator  Ervix  (continuing).  And  for  your  substantial  contribu- 
tion. 

Will  counsel  call  the  next  witness  ? 

Mr.  Edmistex.  Mr.  Chairman,  the  next  witness  is  Dean  Adrian  S. 
Fisher  of  the  Georgetown  University  Law  Center. 

Senator  Ervix.  I  do  want  to  welcome  you  to  the  subcommittee 
and  express  our  appreciation  not  only  for  your  willingness  to  come 
and  give  us  the  benefit  of  your  views  on  this  subject  but  also  for  the 
great  help  you  have  been  to  us  in  times  past. 

STATEMENT  OF  DEAN  ADRIAN  S.  EISHER,  GEORGETOWN 
UNIVERSITY  LAW  CENTER 

Dean  Fisiier.  Well,  I  am  honored  by  the  opportunity,  ISIr.  Chair- 
man. I  hope  you  will  feel  the  same  way  wlien  I  am  finished.  There 
used  to  be  an  old  statement  by  a  man  who  said : 

Let  he  not  boast  who  piiteth  on  his  annor  but  he  who  taketh  his  armor  off. 

And  I  hope  I  can  live  up  to  your  kind  remarks. 

Senator  Ervix.  I  just  wondered.  We  have  might  few  opportuni- 
ties, with  our  concerns  about  government,  to  ever  take  our  armor  off. 

Dean  Fisher.  I  have  my  statement  here,  ]\Ir.  Chairman,  and  I  am 
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honored  every  time  I  have  an  invitation  to  appear  before  this  com- 
mittee because  of  the  pleasure  that  I  find  in  exchanging  views  on 
points  of  law  with  the  chairman,  who  I  consider  to  be  one  of  the 
great  constitutional  lawyers  in  our  country. 

I  would  like  to  start  out — in  starting  on  this  subject — with  the 
respectful  suggestion  that  we  deal  with  the  problem  of  executive 
agreements  and  in  dealing  with  them  that  it  might  be  a  good  idea  to 
divide  the  subject  into  two  broad  general  categories. 

The  first  category  consists  of — you  can  characterize  them  any  way 
that  you  like- — consists  of  executive  agreements  either  entered  into 
pursuant  to  a  treaty,  prior  treaty,  an  executive  agreement  entered 
into  pursuant  to  authority  granted  by  existing  legislation  or  occa- 
sionally an  executive  agreement  that  is  to  be  ratified  by  the  Congress 
itself. 

Xow,  that  is  one  category. 

There  are  times  when  an  agreement  draws  a  little  bit  of  support 
from  each  of  these  three  sources  so  I  am  being  a  little  bit  categorical 
in  sajdng  three  categories. 

But  I  would  like  to  point  out  that  the  common  element  in  all 
three  of  these,  ]Mr.  Chairman,  is  that  congressional  action,  either  in 
the  form  of  a  prior  approval  or  subsequent  congressional  approval  or 
by  two-thirds  c  f  the  Senate,  is  an  essential  step  in  the  international 
commitment  co;ning  into  being.  Even  though  it  is  called  an  executive 
agreement,  the  Congress  is  in  there  in  one  form  or  another,  either 
with  the  prior  treaty,  subsequent  congressional  approval,  prior  con- 
gressional appi  oval. 

Now,  the  second  category — and  I  say  "broad  category."  It  is  not 
that  broad.  It  is  really  pretty  small,  because  there  are  not  very  many 
of  them — is  the  executive  agreement  which  the  Executive  entered 
into  on  the  basis  of  its  own  authority  granted  by  the  Constitution. 

Now,  I  would  like  to  deal,  first,  with  the  first  broad  category,  and 
I  think  some  illustrations  are  in  order. 

Lots  of  times,  the  Senate,  in  approving  a  treaty,  has  approved 
provisions  that  require  implementing  agreements.  The  Japanese 
Peace  Treaty  "svas  an  illustration  of  that,  and  I  am  sure  the  chair- 
man will  recall  that  in  the  case  of  Wilson  v.  GirarcL  354  U.S.  524, 
the  Supreme  Court  held  unanimously  that  that  treaty  authorized  the 
status-of-forces  agreement,  the  security  agreement  with  Japan  under 
which  Mr.  Girard  was  tried,  and  given  a  very  fair  trial  as  it  turns 
out. 

Now,  a  good  illustration  of  an  executive  agreement  entered  into, 
with  prior  congressional  authorization  of  course,  is  the  reciprocal 
trade  program.  We  have  handled  a  lot  of  agreements  under  that, 
and  the  Congress  has  specifically  authorized  it.  It  can  set  guidelines, 
and  it  says : 

We  authorize  you  to  do  the  following  thing. 

In  some  of  the  earlier  mutual  and  defense  legislation.  Congress 
not  only  specifically  authorized  agreements,  but  required  them.  But 
it  did  not  require  you  to  come  back  in  with  a  treaty.  It  says : 

What  we  want  is  for  you  to  undertake  agreements  providing  for  those  kinds 
of  things. 
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We  entered  into  an  agreement  once  on  an  emergency  basis  in 
which  I  got  Chairman  Tito  of  Yugoslavia  to  declare  his  willingness 
to  support  basically  democratic  positions  which  I  regarded  as  rather 
a  nice  trick  at  the  time,  but  there  we  had  to  enter  into  the  agree- 
ment. It  was  not  the  question  of  "Could  we?"  We  could  not  give  the 
assistance  we  needed  to  give  Yugoslavia  from  slipping  back  into  the 
Soviet  hands,  and  we  had  the  agreement,  and  it  actually  provided 
the  agreement.  And  the  chairman  of  the  Appropriations  Committee 
and  an  old  friend  of  my  familj^,  Senator  Kenneth  INIcKellar,  was 
there  to  be  sure  we  lived  up  to  it. 

Now,  the  third  type  of  executive  agreement  is  really  a  special  case, 
and  those  are  the  executive  agreements  under  which  the  executive 
branch  enters  into  an  agreement  and  says 

This  agreement  only  becomes  law  if  both  houses  of  Congress  approve  of  it. 

Now,  they  sometimes  get  a  little  bit  more  controversial  because 
there  are  people  in  the  Senate  who  very  often  feel  this  course  of 
conduct  is  adopted  because  the  executive  branch  feels  that  it  cannot 
get  two-thirds  of  the  Senate,  and  that  therefore  they  are  trying  for 
a  simple  majority  of  both  houses  of  Congress.  That  sort  of  argument 
held  up  the  St.  Lawrence  Seaway  for  about  15  years.  As  a  practical 
matter,  it  was  a  correct  analysis.  One  reason  that  the  agreement  was 
submitted  as  an  executive  agreement  to  be  approved  by  both  houses 
was  because  the  seaway  project  as  originally  devised,  had  enemies 
in  the  private  power  people  on  the  one  hand  and  the  people  who  did 
not  like  the  seaway  on  the  other,  and  between  the  two  of  those 
groups  they  made  up  more  than  a  third  of  the  Senate,  and  the  oppo- 
nents with  a  third  plus  one  at  least  could  easily  block  a  treaty. 

So,  there  are  a  lot  of  learned  articles  on  the  question  of  whether 
you  should  go  with  an  executive  agreement  to  be  approved  by  an  act 
of  Congress.  And  I  remember  unsuccessfully  trying  to  persuade — 
Mr.  Acheson  and  I — Congressman  Whittington  from  Mississippi 
that  this  was  the  proper  thing  to  do.  He  was  extremely  polite  to  us, 
and  he  did  everything  for  us  but  vote  for  us,  and  we  did  not  suc- 
ceed. 

This  experience  indicates  that  it  is  not  always  a  simple  operation 
to  get  formal  approval  for  an  executive  agreement  in  a  subsequent 
act  of  Congress.  On  the  other  hand,  when  the  executive  agreement 
involves  an  ongoing  program  and  particularly  one  involving  money, 
it  is  a  good  idea  to  get  both  houses  into  the  act,  not  that  a  treaty 
could  not  serve  as  authorizing  legislation  as  a  constitutional  matter, 
but  it  is  so  much  better  when  going  back  to  the  appropriations  com- 
mittees to  have  had  both  houses  of  Congress  in  the  initial  decision. 

In  the  first  place,  your  reception  in  the  House  of  Kepresentatives 
is  better  if  they  have  had  a  part  in  the  program  when  it  was  begun. 

The  political  significance  of  the  agreement  is  an  important  factor 
also. 

Now,  no  one  would  say  we  should  have  entered  the  United 
Nations  by  an  executive  agreement.  And  the  notion  is,  really,  that 
this  is  a  fitting  thing  to  do  in  things  that  have  a  high  political  over- 
tone involving  high  policy,  which  normally,  traditionally,  and  under 
the  Constitution  would  be  taken  the  treaty  route  rather  than  execu- 
tive agreement  approved  by  subsequent  acts  of  Congress. 
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But  where  I  am  afraid  I  might  have  a  slightly  different  point  of 
view,  Mr.  Chairman,  from  that  that  you  hold  is  that  it  does  not 
seem  to  me,  starting  with  the  executive  agreement  approved  by  a 
subsequent  act  of  Congress — and  such  things  do  exist — there  are  lots 
of  them,  and  I  could  cite  the  agreement  establishing  the  FAO  as 
just  one  example — it  does  not  seem  to  be  terribly  sensible  to  say :  All 
riglit,  you  are  going  to  give  both  Ilouses  of  Congress  a  veto  on  some- 
thing you  are  going  to  ask  Congress  to  approve  in  the  first  place. 

I  mean,  there  are  enough  people  in  the  Senate  who  are  concerned 
enough  about  the  Senate's  prerogative,  to  pass  on  a  highly  politi- 
cally significant  treaty,  so  that  you  may  lose  your  simple  majority  in 
the  Senate.  There  are  some  people  who  might  be  with  you  on  the 
merits  but  are  against  you  on  the  way  of  proceeding,  and  that  is 
exactly  what  happened  in  the  case  of  the  St.  Lawrence  Seaway  for 
all  those  many,  many  years. 

But  it  does  not  make  a  great  deal  of  sense  to  have  an  act  of  Con- 
gress that  says  that  an  executive  agreement  which  is  to  be  ratified  by 
Congress  would  not  be  made  effective  if  both  houses  of  Congress 
vote  it  down.  I  mean,  because  you  are  going  to  ask  both  houses  of 
Congress  to  vote  it  up. 

Now,  with  the  greatest  respect,  I  feel  a  little  bit  the  same  way  on 
an  executive  agreement  approved  by  a  prior  treaty  or  by  a  prior  act 
of  Congress. 

If  the  Congress  has  acted  in  the  constitutional  way,  without  any 
reservation  at  the  time  it  did  it,  to  authorize  an  executive  agreement, 
it  does  not  seem  to  me  that  a  concurrent  resolution  can  take  back 
that  authority. 

Now,  if  they  put  a  reservation  in  at  the  time,  that  is  something 
else  again. 

But  if  the  Congress  acted  in  a  constitutional  way  to  authorize  an 
executive  agreement,  then  it  would  have  to  do  so  pursuant  to  one  of 
the  expressly  delegated  powers. 

You  cannot  have  the  treaty  power  as  a  delegated  power  in  that 
context.  It  is  only  a  source  of  power  if  you  go  the  actual  treaty 
route. 

But  if  the  Congress  has  actually  authorized  it  by  a  vote,  and  it 
becomes  law,  my  own  personal  view — and  it  is  with  fear  and  trepida- 
tion in  view  of  your  wisdom  that  I  express  a  contrary  view — if  they 
have  authorized  it,  then,  they  oughtn't  to  be  able  to  take  it  back  by  a 
concurrent  resolution. 

Now  agreements  of  this  kind  are  going  to  be  the  subject  of  some 
controversy.  You  are  going  to  have  an  argument  as  to  whether  Con- 
gress has,  in  fact,  authorized  them.  There  are  arguments  with  regard 
to  a  couple  of  executive  agreements  going  on  now,  and  it  might  have 
been  that  the  wisdom  would  have  been  to  put  those  in  treaties. 

For  example,  we  had  an  executive  agreement  temporarily  dealing 
with  the  status  of  U.S.  forces  in  NATO  countries,  but  we  had  to 
have  something  temporary.  But  we  then  put  in  treaties,  and  we  then 
went  the  whole  treaty  route  because  we  had  a  feeling  that  unless  you 
did  that  you  would  not  really  have  any  satisfaction  on  behalf  of  the 
Senate  that  Ave  are  doing  the  right  thing. 

So,  for  this  reason,  while  I  have  some  differences  with  the  prob- 
lems of  S.  3475.  Mr.  Chairman,  I  think  S.  596 — that  is,  the  one  that 
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requires  the  treaty,  the  ag:reements,  to  be  submitted  to  Congress — I 
think  this  makes  very  good  sense. 

Senator  En^ax.  I  would  like  to  say  I  appreciate  very  much  your 
statement  along  this  line,  because  I  would  like  to  state,  and  empha- 
size, that  this  bill  did  not,  unlike  Minerva,  spring  full  grown  from 
Uranus  to  Jupiter. 

Dean  Fisher.  My  own  feeling  is  the  jDractical  problems  of  admin- 
istered S.  506 — and  I  know  the  assistant  legal  advisor  in  charge  of 
treaties  will  probably  advise  you  about  this — ]\Ir.  Charlie  Bevans. 
He  is  a  fine  public  servant,  and  I  worked  with  him  more  years  ago 
than  I  care  to  admit. 

I  think  I  put  him  in  the  position  he  holds  now,  and  I  brag  about 
it  everytime  I  get  the  chance,  because  I  think  he  is  a  great  public 
servant. 

But  I  do  not  see  anything  wrong  with  the  notion  that  the  execu- 
tive branch  would  have  to  tell  the  Congress  what  it  has  committed 
this  government  to,  even  though  it  claims  it  had  authority  to  do  it 
under  a  prior  act  of  Congress. 

You  know,  we  have  had  some  arguments  about  executive  privilege 
in  one  form  or  another,  and  probably  you  are  going  to  get  some 
more  argmnents  about  this  subject  as  to  recommendations  made  in 
the  actual  negotiating  process,  but  clearly  there  should  be  no  claim 
when  the  discussion  about  Avhat  the  commitment  of  the  United  States 
actually  is. 

You  know,  if  it  is  a  commitment  that  binds  the  United  States, 
the  Congress  should  know  about  it.  Sure  you  are  going  to  have 
arrangements  where  there  are  security  problems,  and  I  take  it  that 
S.  596  takes  care  of  the  security  problems  by  its  provisions  for  a 
mandate  of  security. 

And  there  are  some  quite  highly  classified  agreements.  I  cannot  go 
into  detail  about  what  they  are,  except  to  say  that  they  know,  a 
committee  of  Congress  knows,  all  about  them,  the  Joint  Atomic 
Energy  program,  to  give  you  some  idea,  and  it  has  worked  pretty 
well. 

And  I  just  do  not  see  any  real  objection  to  it,  that  the  Congress 
should  be  advised  as  to  who  thinks  he  has  committed  the  United 
States  to  what,  even  though  they  claim  to  have  authority  to  do  it 
already,  because,  you  know,  it  just  seems  to  me  to  be  the  failure,  to 
advise.  And  that  happended  once  in  the  Far  Eastern  Agreement  in 
Yalta,  and  whether  they  were  executive  agreements  in  the  strict 
sense  of  the  word,  I  do  not  know.  It  comes  out  sooner  or  later,  and 
if  it  has  been  kept  secret,  from  the  Congress,  the  question  is  always 
asked.  How  come? 

Now,  you  maj^  have  to  keep  the  secret  from  the  entire  world, 
depending  on  the  nature  of  the  argument,  but  it  certainly  shall  not 
be  secret  from  the  Congress. 

Well,  now,  I  respectfully  submit,  sir,  that  this  takes  us  down  to 
the  last  and  the  toughest,  nitty-gritty  part  of  the  executive  agree- 
ment problems,  ones  that  are  truly  executive  agreements  in  which 
the  executive  branch  is  saying,  ]Mr.  Chairman :  We  have  the  author- 
ity to  do  this,  and  we  get  it  out  of  the  Constitution.  And  there  are 
some.  You  know,  the  President  has  the  authority  to  recognize  for- 
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eign  governments,  I  guess  that  is  implicit,  in  receiving  ambassadors 
that  he  has  the  authority.  And  as  Commander-in-Chief  of  the  Armed 
Forces,  there  is  some  constitutional  authority,  some  element  of  con- 
stitutional authority,  in  the  President. 

I  can  only  think— in  my  prepared  statement,  I  dealt  only  with  one 
area,  and  that  is  the  power  to  recognize  foreign  governments  because 
primarily  I  think  I  know  a  little  bit  more  about  that  than  the 
powers  as  Commander-in-Chief  and  primarily  because  the  gomg  is 
not  as  rough  in  that  area  as  the  Commander-in-Chief. 

But  at  the  risk  of  taking  a  chance  on  it,  the  President  as  Coni- 
mander-in-Chief  probably  has  authority  to  authorize  an  armistice 
agreement. 

The  Korean  armistice  was  negotiated  under  the  authority  of  the 
President's  power  as  Commander-in-Chief,  and  it  started  with  Presi- 
dent Truman  and  finished  with  President  Eisenhower. 

Could  we  have  the  authority  to  negotiate  a  j)eace  treaty  ? 

I  would  say  no.  But  for  an  armistice,  you  do  not  have  to  keep 
shootinof,  and.'  as  Commander-in-Chief,  he  can  make  a  deal  to  see  that 
the  shooting  is  stopped. 

The  one  that  caused  the  most  excitement  and  litigation  in  this  area 
was,  you  remember,  of  course,  the  agreement  for  recognition  of  the 
TT.S.S.R.  in  1933,  under  which  we  recognized  the  Soviet  Union,  and 
there  was  sort  of  a  general  settlement-of-claim  arrangement  in 
which  we  recognized  the  Soviets'  assignment  to  the  United  States 
of  their  claims  to  property  in  the  United  States.  And  many  people 
say,  impliedly  recognize, '  as  the  Court  later  decided,  the  Soviet 
action  nationalizing  the  assets  of  its  nationals  abroad  who  own  prop- 
erty in  the  United  States. 

Now,  this  was  in  the  courts  at  least  three  times,  from  the  Belmont 
case,  the  Guaranty  Trust  case,  and  finally  the  United  States  y.  Pink. 

And  it  is  interesting  to  note  that  14  Supreme  Court  Justices  sat 
on  those  cases,  and  they  included  people  of  such  diverse  views  as 
Justice  JMcEeynolds  and  Justice  Black,  and  none  of  them  said  that 
the  President  had  no  business  in  entering  into  the  Hull-Litvinov 
assignment. 

Now,  there  was  a  difference  of  opinion  as  to  what  the  assignment 
meant  and  also  a  difference  of  opinion  as  to  the  impact  on  local  law. 

But,  you  know,  no  one  really  got  terribly  excited  about  those 
cases.  I  was  not  around  at  the  time  of  the  Pink  case;  I  was  in  the 
service.  But  I  got  back,  and  no  one  ran  up  and  down  and  said 
"What  a  horrible  thing  it  is.  United  States  v.  Pink.''''  It  was  not 
until  th.e  debate  on  the  Bricker  amendment  that  somebody  held  up 
the  Pink  case  and  said  that  back  in  191:2  something  happened  that 
required  an  amendment  to  the  Constitution.  Nobody  worried  about 
it  in  the  interim,  between  191:2  and  1952,  but  all  of  a  sudden  in  1952 
it  became  a  grave  danger. 

So,  at  the  risk  of  sounding  simplistic,  INIr.  Chairman,  there  is  some 
form  of  constitutional  authoritj'  in  the  President  to  enter  into  execu- 
tive agreement.  It  is  not  ^'ery  big  and  there  are  not  very  many 
agreements  entered  into  on  it.  During  the  period  that  I  was  Legal 
Advisor,  I  think  I  only  I'ecall  one  that  was  put  into  effeect,  shortly 
before  I  became  Legal  Advisor  of  the  Department  of  State,  and  one 
that  came  into  effect  shortly  after  I  became  Legal  Advisor,  and  that 
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was  an  end  of  the  Berlin  Blockade  and  the  end  of  the  Korean  Armi- 
stice Negotiations.  I  was  not  there  for  either  one.  I  was  sort  of  in 
between  the  two. 

The  way  I  see  it,  and  it  ma^^  be  simplistic,  if  the  President  has  the 
constitutional  authority  in  a  limited  area,  I  do  not  think  concurrent 
resolution  can  take  it  away  from  him. 

On  the  other  hand,  if  the  President  has  not  got  it,  he  has  not  got 
it,  and  it  seems  to  me  that  even  the  failure  of  a  concurrent  resolu- 
tion to  pass,  you  know,  one  House  saying  he  has  got  it  and  one 
House  saying  he  does  not,  that  does  not  give  it  to  him  if  he  does  not 
have  it. 

And,  there,  again,  I  sort  of  have  a  feeling  in  the  Case  bill  it 
means  that  Congress  has  to  be  told  about  it,  and  if  they  do  not  like 
it  they  can  raise  a  lot  of  sand,  and  it  seems  to  be  probably  a  better 
way  than  to  try  to  have  a  series  of  concurrent  resolutions  saying:  "He 
has  it  here  and  there."  You  know,  the  courts  can  decide  those  cases, 
and  the  old  view  restricting  standing  and  limiting  the  authority  of 
courts  on  political  questions — ^a  view  I  agreed  with  30  years  ago — 
and  it  is  not  very  strong  now,  they  decide  pretty  much  on  every- 
thing. So,  I  do  not  see  much  difficulty  in  leaving  this  matter  to  the 
courts.  If  the  courts  can  decide,  for  example,  in  Wilson  v.  Girard, 
whether  or  not  that  executive  agreement  was  authorized,  they  can 
make  a  similar  decision  in  a  similar  type  executive  agreement. 

Senator  Er\t:n.  The  Belmont  case  originally  troubled  me  a  good 
deal,  but  the  more  I  read  it,  I  come  to  the  conclusion  that  Justice 
Sutherland,  who  wrote  the  majority  o]:)inion,  emulated  the  example  of 
some  Senators  in  that  he  talked  too  much. 

In  other  words,  as  I  see  that  case  and  the  Sutherland  analysis,  it 
might  very  well  have  been  decided  more  or  less  on  a  basis,  a  stand- 
ing, because  the  banker  there  had  no  pecuniary  interest  whatever  in 
the  funds  he  was  holding. 

Dean  Fisher.  Whoever  owned  the  money,  the  bank  did  not.  That 
was  clear. 

Senator  Ervin.  And  there  was  nobody  else  a  party  to  it,  and,  as 
Justice  Stone  said  in  his  concurring  opinion.  Justice  Sutherland's  opin- 
ion undertook  to  deal  with  the  cutting  off  of  the  rights  of  people 
who  were  not  parties  to  the  suit  and  who  would  not  have  been 
bound  by  any  judgment  they  rendered.  It  seems  to  me  that  the  real 
rationale  of  that  case  is  better  understood,  or  better  expressed, 
really,  in  the  subsequent  case  of  P'mk,  wherein  Justice  Douglas  said, 
in  eli'ect,  that  the  President  undoubtedly  had  the  power  alone  to  rec- 
ognize the  government  of  another  nation  as  a  de  facto  or  de  jure 
government,  and  that  when  he  did  so,  as  far  as  our  courts  were  con- 
cerned, that  he  thereby  validated  all  of  the  acts  of  that  government 
within  the  scope  of  its  power  from  the  beginning  and,  therefore,  val- 
idated the  confiscation  or  nationalization,  or  whatever  it  is  called,  of 
these  assets. 

Justice  Douglas  also  said,  and  it  seems  to  me  quite  a  reasonable 
conclusion,  that  the  power  of  the  President  in  granting  recognition 
includes  the  power  to  grant  terms  through  which  recognition  is  to  be 
granted. 

For  a  long  time,  we  were  not  able  to  restore  diplomatic  relations 
with   Russia   on  account  of   the   controversy   about   the  claims   of 
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American  citizens  and  of  our  nationals.  So,  to  my  mind,  he  makes 
the  very  rational  conclusion  that  the  President  had  the  power  to  rec- 
ognize a  foreign  country's  government  as  being  a  valid  government, 
and  to  lay  down  conditions  precedent  or  conditions  accompanying 
that  recognition.  One  of  those  he  laid  down  would  be  assignment  to 
tlie  United  States  of  claims  of  Russia  to  these  assets  in  New  York 
State  and  for  the  benefit  of  American  nationals  and  giving  them  a 
priority  over  foreign  nationals. 

That  case  became  fairly  simple  to  me  on  that  analysis,  but  it  used 
to  trouble  me  a  great  deal. 

Dean  Fisher.  Well,  ]Mr.  Chairman,  I  have  really  felt  that  there 
was  a  little  bit  of  overkill  in  the  opinion  there,  too. 

Senator  EK\r[x.  Yes;  I  thought  so.  Justice  Stone  made  some  very 
pretty  wise  observations  on  the  overkill  in  the  second  case. 

Dean  Fisher.  Yes;  that  is  right.  In  the  Pinh  case  they  wrote 
more  than  they  needed  to,  to  decide  the  case  as  a  practical  matter 
under  the  normal  conflict  of  law  rules  of  a  foreign  government  in 
effecting  property  or  territory  of  the  United  States,  giving  the  effect 
or  not  giving  the  effect  as  a  matter  of  public  policy.  And  here  we 
had  a  question :  Was  it  New  York  public  policy  or  national  public 
policy  ?  And  since  the  prime  actors — the  controversy  in  this  case  was 
not  between  the  U.S.  claimants  of  this  property,  it  was  foreign 
claimants,  and,  really.  New  York,  basically,  had  a  foreign  economic 
policy  they  were  putting  into  effect  because  they  are  a  banking 
State.  They  did  not  really  have  the  normal  sort  of  State  policy  that 
would  come  under  the  normal  State's  rights.  They  were  interested  in 
the  interest  of  the  foreign  creditors,  and  so  I  felt  that  the  decision 
could  really  have  been  decided  on  quite  narrow  grounds.  But  I  think 
it  was  right,  and  my  only  problem  in  getting  into  it  here  is  that  it 
does  show  that  there  is  some  area,  it  may  not  be  very  big,  but  there 
is  some  constitutional  authority  on  behalf  of  the  Executive  to  enter 
into  agreements  on  their  own.  And  I  do  not  think  that,  if  he  has  got 
it,  that  a  veto  by  the  two  Houses  of  Congress  can  take  it  away  from 
him  any  more  than  the  other  way.  And  that  may  be  an  excessively 
simplistic  view,  Mr.  Chairman,  but  it  is  the  way,  after  the  wrestling 
with  this,  I  come  up. 

I  know  you  have  the  question:  "Well,  suppose  they  abuse  it?" 
Then  there  are  some  people  already  who  think  they  have  abused  it 
recently.  Well,  I  do  not  know  whether  they  have  abused  it  recently 
or  not.  I  do  not  think  it  is  very  wise  to  deal  with  that  sort  of  thing 
on  an  executive  agreement  rather  than  a  treaty  basis.  But  I  think 
the  pressures  by  the  Senate,  the  investigatory  pressures,  are  strong 
enough  to  keep  the  executive  agreement  the  simplest  kind;  that  is, 
straight  constitutional  executive  agreements  within  fairly  narrow 
bounds.  But  I  do  not  think  it  can  cut  it  down  below  where  it 
already  exists. 

Incidentally,  in  the  Pinh  case,  that  was  not  purely  an  executive 
thing.  Congress  was  in  the  act.  It  passed  a  procedure  for  the  way 
people  would  operate  under  the  claims,  so  that  it  was  not  run 
around  the  Congress.  The  total  program  that  was  being  carried  out 
there  was  being  carried  out  by  an  act  of  Congress  as  an  essential 
part  of  it. 
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Senator  Era^ex.  Do  you  agree  with  me  that  if  the  power  with 
which  the  President  may  have  to  make  executive  agreements  in 
connection  with  the  recognition  of  a  foreign  government  is  the 
power  that  would  be  exercised  only  on  rare  occasions  because  we  do 
not  have  the  necessity   of  recognizing   another  government   every 

day  ? 

In  other  words,  the  President's  power  to  make  executive  agree- 
ments without  the  consent  of  Congress  in  connection  with  his  recog- 
nition of  another  government  is  a  power  which,  in  the  very  nature 
of  things,  can  be  exercised  only  rarely  because  we  do  not  have  a 
day-to-day  problem  of  recognizing  new  governments  ? 

bean  Fisher.  Well,  not  a  day-to-day  problem,  Mr.  Chairman. 

There  has  been  an  awful  lot  of  new  states  popping  recently  as 
the  result  of  political  changes  in  the  African  Continent,  and  I  guess 
the  executive  branch  has  to  make  a  decision — probably  has  a  right  to 
make  a  decision — as  to  which  one  of  the  treaties  that  we  had  with 
the  former  colonial  power  that  covered  the  territorial  area  of  those 
new  states  is  applicable  to  the  new  states  and  particularly  if  they 
give  U.S.  nationals  rights  under  them,  and  they  may  well  want  to 
say  that  prior  to  your  becoming  a  new  state  we  had  the  following 
interest  in  this  area,  and  our  recognition  is  contingent  upon  our 
having  the  same  thing.  And  I  would  not  want,  having  been  in  the 
United  Nations,  once  in  1951  and  then  back  in  1969,  and  having  seen 
a  very  large  number  of  new  faces  there,  there  were  quite  a  few  new 
states  that  have  come  into  being — I  think  we  have  just  about  run  out 
of  them,  though,  and  I  do  not  see  very  many  more. 

And,  so  far  as  the  future  is  concerned,  I  think,  Mr.  Chairman 

Senator  Ervin.  There  was  a  time  a  few  years  ago  when  many  new 
states  in  Africa  were  gaining  their  independence  each  year.  So,  there 
is  a  frequency  there  greater  perhaps  than  I  had  thought  at  first 
blush. 

Dean  Fisher.  Maybe  in  the  future,  ]\Ir.  Chairman — I  can  see  three 
or  four  more  in  the  future  that  this  process  can  happen  to,  but  we 
are  almost — we  have  recognized  almost  everybody  now  as  far  as  the 
new  states  or  the  emerging  nations  are  concerned.  There  are  a  couple 
still  to  go  but  not  very  many. 

Senator  Ervin.  I  would  like  to  ask  your  opinion  on  the  constitu- 
tional power,  in  one  respect,  as  to  executive  agreements  made  with- 
out the  consent  of  Congress.  Of  course,  it  is  a  well  recognized  consti- 
tutional principle,  as  I  understand  it,  that  treaties  stand  on  the  same 
basis  as  an  act  of  Congress,  and  that  Congress,  by  passing  a 
subsequent  act,  can  abrogate  a  prior  treaty.  Is  that  not  true  ? 

Dean  Fisher.  Well,  as  far  as  the  law  of  the  land  of  the  United 
States  is  concerned,  the  law  to  be  applied  by  U.S.  courts,  the  subse- 
quent act  of  Congress,  if  it  is  made  clear  that  it  was  intended  to  be, 
that  is  it. 

Senator  Er\t;n.  Certainly,  if  that  be  true,  and  an  executive  agree- 
ment is  made  by  the  President  without  the  consent  of  Congress,  cer- 
tainly it  cannot  have  a  higher  dignity  than  a  treaty  made  by  a  joint 
action  of  the  President  and  the  Senate. 

Dean  Fisher.  I  would  agree  with  that. 
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Senator  Er^^n.  And,  therefore,  Congress  would  have  the  constitu- 
tional power  to  nullify  or  abrogate  an  executive  agreement  of  that 

nature? 

Dean  Fisher.  Well,  jNlr.  Chairman,  when  you  say  "nullity  or  ab- 
rogate,*- at  the  risk  of  sounding  "nitpicky"'  and  legalistic,  I  would 
like  to  make  a  distinction.  Congress,  as  far  as  a  treaty,  cannot  nul- 
lify a  treaty  as  an  international  obligation  of  the  United  States — 
and  as  far  as  that  is  concerned,  we  are  still  bound  by  it.  And  if  we 
were  having  to  go  into  a  world  court,  or  anything  like  that,  we 
could  not  say  that  we  have  got  a  defense.  Our  Congress  passed  a  law 
and  said  that  the  treaty  is  abrogated.  That  could  not  be  our  defense. 
On  the  other  hand,  it  has  been  settled  for  a  long  period  of  time,  as 
far  as  the  law  of  the  land  is  applied  to  U.S.  courts,  and,  as  far  as 
that  is  concerned,  the  domestic  law  of  the  land,  an  act  of  Congress  is 
controlling.  So  that  an  act  of  Congress,  as  far  as  the  laws  to  be  ap- 
plied by  the  U.S.  courts  are  concerned,  a  subsequent  act  of  Congress 
is  controlling.  And  in  the  case  of  treaty  and  of  foreign  jure  and  in 
the  case  of  executive  agreement  which  has  only  the  executive  power 
behind  it,  clearly  an  executive  agreement  can  be  set  aside  as  a  domestic 
law  of  the  land  by  a  subsequent  act  of  Congress. 

Now,  you  have  a  problem  of  vested  rights  and  things  like  that, 
but  subject  to  that — and  that  is  a  fifth  amendment  problem  that 
would  be  applicable  in  any  case — it  is  clear  that  Congress  has  cer- 
tainly the  same  authority,  probably  a  little  bit  greater,  in  the  case  of 
an  executive  agreement  because  there  is  always  a  fringe  area  where 
there  is  doubt  as  to  whether  this  executive  agreement  was  authorized 
by  the  Constitution  or  not,  notwithstanding  a  debate  on  the  Bricker 
amendment.  There  really  is  not  much  fringe  area  on  most  treaties, 
and  particularly  since  you  have  got  two-thirds  of  the  Senate  to 
aoree,  and  vou  have  a  pretty  wide  consensus  as  to  whether  or  not  it 
was  a  proper  action. 

Senator  Ervin.  Now,  you  indicate  that  in  addition  to  this  power 
that  grows  from  the  recognition  power,  there  are  also  executive 
agreements  the  President  is  authorized  to  make  as  Connnander-in- 
Chief  of  the  Armed  Forces.  That,  of  course,  is  a  very  troublesome 
field,  I  would  think. 

Dean  Fisher.  The  precise  delineation  of  this  is  a  very  troublesome 
field. 

Mr.  Chairman,  for  a  period  of  time  we  authorized  executive  agree- 
ments that  dealt  with  the  status  of  U.S.  forces  in  Europe.  They  had 
gone  there  under  a  clearly  recognized  Executive  power,  the  Presi- 
dent's power  as  Commander-in-Chief,  based  on  the  declaration  of 
war.  There  was  not  much  doubt  about  that.  But  they  were  still 
there ;  and,  then,  what  to  do  ?  Our  allies  did  not  really  feel  that  they 
wanted  to  keep  them  there  on  the  same  basis,  on  what  was  techni- 
cally a  wartime  footing,  as  they  did,  but  not  really  a  wartime  foot- 
ing as  when  combat  was  going  on,  so  we  worked  out  some  interim 
executive  agreements  and  we  were  criticized  for  that. 

On  the  other  hand,  if  you  go  on  the  assumption  that  the  terri- 
torial sovereign  in  the  last  analysis,  once  the  shooting  has  stopped, 
has  got  the  right  to  say  on  what  terms  the  troops  remain  in  his  ter- 
ritory, at  least  the  allies  do — not  a  defeated  power,  but  the  allies 
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flo — is  it  not  a  o-ood  idea  to  Avork  out  some  sort  of  an  agreement  with 
them  so  we  all  know  where  we  stand? 

Well,  what  was  done  then  and  was  agreed  was  to  work  out  an  ex- 
ecutive agreement  in  this  instance  but  then  negotiate  treaties  and 
put  the  treaties  to  the  Senate.  The  Status  of  Forces  Agreement  went 
through  the  Senate.  They  got  a  few  understandings  hung  on  them  in 
the  process,  but  that  is  part  of  the  process.  Now,  once  the  Status  of 
Forces  Agreement  had  gone  through  the  Senate,  I  think  we  did  feel 
that,  for  example  it  was  not  too  bad  to  have  an  executive  agreement 
based  on  a  treaty  to  handle  the  Japanese  forces,  forces  in  Japan,  be- 
cause you  had  had  the  pattern.  We  knew  what  the  views  of  the  Sen- 
ate were,  and  the  Senate  was  not  under  any  misapprehension  when 
they  approved  the  Japanese  Peace  Treaty  as  to  what  the  security  ar- 
rangements would  be  like,  because  you  had  had  fairly  extensive  dis- 
cussions of  the  subject.  And  I  agree  with  you. 

And  in  my  prepared  statement,  in  view  of  the  fact  that  there  is 
not  the  world's  greatest  consensus  today  as  to  what  the  President's 
powers  are  as  Commander-in-Chief  with  respect  to  ordering  armed 
forces,  I  did  not  want  to  use  that  as  an  illustration  of  something 
that  was  fairly  clear  because  there  may  be  something  there. 

The  only  illustration  I  was  able  to  think  of  that  was  fairly  clear 
and  that  everyone  would  agree  on  was  an  armistice  agreement. 

Senator  Erwx.  I  might  state,  too,  that  I  have  been  chairman  of 
the  subcommittee  of  the  Senate  Armed  Services  Committee  that  has 
to  study  the  practical  operation  of  the  status-of-forces  agreements.  I 
have  to  say  that  they  worked  out  exceedingly  fine  and  have  tended 
to  minimize  the  inevitable  friction  of  having  foreign  troops  sta- 
tioned in  another  nation. 

Justice  Sutherland  also  talked  entirely  too  much  in  the  Curtiss- 
Wright  case,  which  is  very  often  cited  in  the  field  of  foreign  ajffairs. 
It  seems  the  Justice  contradicted  himself  at  least  twice  in  the  opin- 
ion because  he  talked  as  if  the  powers  to  regulate  foreign  affairs 
were  something  that  just  sort  of  floated  around  and  had  no  connec- 
tion with  the  Constitution.  Then  he  stated  emphatically  twice,  once 
by  quotation  from  the  Foreign  Relations  Committee  right  after 
1800,  that  everybody  had  to  do  everything  in  subordination  of  the 
Constitution.  With  all  due  respect  to  the  Justice,  I  think  this  is  the 
case  where  he  did  a  fine  job  of  complicating  simplicity. 

Dean  Fisher.  AVell,  I  would  agree  with  that,  Mr.  Chairman.  If  I 
had  described  the  Curtiss-Wright  case,  I  would  say  that  this  merely 
holds  that  the  standard  of  delegation,  that  what  was  undue  delega- 
tion, considered  undue  delegation  by  the  court  in  the  domestic  field 
at  that  time,  they  have  a  somewhat  broader  range  in  the  foreign 
field  because  of  the  nature  of  foreign  policy  and  its  process,  and  put 
that  way,  I  do  not  think  many  people  would  disagree. 

Senator  Ervin.  I  think  the  case  could  be  reconciled  with  the  prin- 
ciple that  Congress  could  j^ass  the  law  and  then  make  its  operation 
dependent  upon  the  final  action  by  some  proper  officials — as  in  this 
case,  the  President,  which  would  have  simplified  it  a  great  deal.  But 
I  was  struck  by  Justice  Sutherland's  insinuation  that  the  powers  of 
the  President  or  of  the  Congress  in  the  field  of  foreign  relations  did 
not  originate  in  the  Constitution.  I  remember  that  my  own  State  of 
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North  Carolina  declared  its  independence  and  adopted  its  own  con- 
stitution in  1776,  and  the  Articles  of  Confederation  did  not  come 
into  existence  until  1781.  I  believe  North  Carolina  could  have  had 
foreign  relations  if  it  wanted  to,  and  made  treaties  during  that  in- 
tervening period  of  time.  Justice  Sutherland  said  it  was  not  the 
power  that  came  from  the  States,  but  he  did  finally  say  that  the 
power  had  to  meet  constitutional  standards. 

Dean  Fisher.  He  took  a  long  while  to  get  there. 

Senator  Ervin.  I  also  like  to  think  most  of  his  expressions  are 
like  Justice  Frankfurter's  dissenting  opinion,  I  believe,  in  Lambert 
V.  CaUfornia.,  where  tlie  Coui't  held  that  ignorance  of  the  law  ex- 
cused a  crime.  Justice  Frankfurter  said  that  this  opinion  would  ulti- 
mately be  lost  among  the  flocks,  and  I  think  most  of  Justice  Suther- 
land's remarks  in  Ciirtiss-V/right  deserved  a  similar  fate. 

Dean  Fisher.  I  would  not  disagree  with  that,  and  I  have  the 
greatest  respect  for  Justice  Sutherland,  whom  I  knew  only  slightly. 
But  I  think  during  that  period  the  Court  tended  to  get  very  few 
cases  involving  international  law,  and  when  they  did,  they  seemed  to 
have  a  lot  on  their  mind,  and  they  wanted  to  get  it  oil,  and  it  would 
have  been  better  if  they  had  just  decided  the  cases  on  the  narrower 
basis,  and  it  would  have  saved  a  lot  of  oratory,  particularly  during 
the  1954  period  when  it  was  very  interesting  the  way  the  names  and 
numbers  of  the  players  changed.  I  hate  to  use  the  words  liberal  and 
conservative,  they  are  slippery  words,  but  people  normally  under  the 
conservative  side  were  reading  Justice  Sutherland's  opinions  with 
liorror,  and  when  I  grew  up,  the  people  on  the  conservative  side  of 
the  spectrum  used  to  read  his  opinions  with  approval,  not  horror. 
And  it  is  interesting  to  see  the  switch.  I  find  it  interesting  the 
switch  in  things  now  in  the  peace  movement  people  when  they  will 
cite  the  fine  opinions  of  the  U.S.  Supreme  Court  in  the  case  of  Pan- 
ama  Oil  Refning  v.  Rijmum\d  what  a  great  opinion  bv  the  Supreme 
Court  in  the  ShecMer  decision.  And  when  I  was  in  law  school  and 
growing  up,  the  people  who  were  growing  up  then  used  to  fuss  at 
the  Panama  Oil  Refimng  v.  Ri/an^  and  they  were  trying  to  enforce 
an  order  that  had  been  repealed,  and  nobody  knew  it,  and  in  the 
Sheckter  case,  and  people  were  getting  ready  to  pack  the  Supreme 
Court  liecause  of  those  decisions.  And  now  people  are  saying  what 
great  things  they  were,  and  it  makes  me  more  conscious  of  the  pas- 
sage of  time  than  I  would  like  to  be. 

Senator  ERVI^T.  Yes.  Well,  you  know,  at  tlie  time,  peo]:)le  who  were 
liberal  in  their  attitudes  thought  that  the  decision  in  the  Sich 
Chicken  case  was  as  sick  as  the  sick  chicken.  Now  their  intellectual 
successors  approve  it,  saying  what  a  great  thing  it  was. 

Dean  Fisher.  But  it  just  shows  how  the  world  does  change.  But, 
agam,  on  these  international  recognition  cases,  I  agi-ee  with  you, 
there  is  judicial  overkill,  which  is  perhaps  the  wrong  term  to 'use, 
but  there  is  a  little  bit  in  both  the  Ourtiss-W right  case  and  in  the 
Belmont  case,  and  even,  with  no  disrespect  to  Justice  Douglas  in- 
tended, but  his  too  tight  analysis  on  treaty  and  executive  agreement 
111  the  opinion  m  the  Pink  case,  he  did  not  need  that  to  decide  that 
case,  m  my  judgment.  And  I  have  the  greatest  respect,  and  he  is  on 


80-847 — 72- 


124 

the  Court  and  I  am  not,  but  that  is  one  of  the  great  advantages  of 
being  a  professor. 

Senator  Ervin.  Professor  Miller. 

Professor  Miller.  Thank  you,  sir.  I  hesitate  to  ask  Dean  Fisher, 
with  his  experience,  any  questions  at  all,  because  he  may  shoot  me 
down.  But,  I  will  pose  a  couple,  if  I  may. 

Dean  Fisher.  Certainly. 

Professor  Miller.  First,  Dean  Fisher,  I  wonder  if  you  could  sum- 
marize for  us  your  position,  as  far  as  this  bill  is  concerned,  as  to  the 
power  of  Congress  to  pass  a  bill  similar  to,  if  not  exactly  in  the 
same  terms  as,  S.  3475  ? 

Dean  Fisher,  Well,  I  think  Congress  could  have  the  constitutional 
authority,  the  Congress  could  have  the  constitutional  authority  to 
say  that  from  now  on  in  no  existing  authority  to  enter  into  execu- 
tive agreements  is  it  repealed  across  the  board  except  on  these  terms. 
I  have  doubt — you  know,  that  would  enable  you  to  repeal,  you  know, 
reciprocal  trade  agreements,  elements  of  the  civil  aeronautics  and 
the  Civil  Aeronautics  Act,  and  it  would  be  a  very,  very  wide, 
across-the-board  repeal  of  a  series  of  existing  authorities.  I  have 
doubt.  I  am  not  sure  whether  Congress  could  make  the  same  decision 
with  respect  to  a  previous  executive  agreement  entered  into  pursuant 
to  a  treaty  if  the  treaty  were  still  in  effect.  Probably  it  could.  Con- 
gress could  pro]:)ably  say  that  it  is  not  going  to  take  up  any  future 
executive  agreements  to  be  put  in  the  Congress  for  approval  like  the 
St.  Lawrence  Seaway  was,  but  if  the  thing  is  going  to  be  put  to 
them  for  approval,  it  is  sort  of  silly  to  say  tliey  are  not  going  to 
deal  with  it.  So,  it  is  a  little  counter-productive  to  say  that  Congress 
will  make  a  rule  that  they  will  not  entertain  an  agreement  that  is 
put  to  the  Congress  for  approval,  because  there  are  many  agree- 
ments that  are.  I  think  that  notwithstanding  my  own  perhaps  in- 
volvement in  the  St.  Lawrence  Seaway,  the  FAO  was  an  obvious 
great  football  put  into  an  operation,  and  it  was  a  great  agreement 
put  to  the  Congress,  and  Congress  approved  it.  Now,  I  do  not  be- 
lieve Congress  could  say  that  the  President  cannot  enter  into  any 
form  of  executive  agreement  pursuant  to  its  constitutional  power,  or 
say  that  he  could  not  have  entered  the  Pink  case  type  of  agreement. 
The  Congress  could  have  annulled  it  as  domestic  law  once  he  entered 
into  it.  I  do  not  have  any  doubt  about  that.  It  turned  out  they  did 
not  at  that  time,  but  they  could.  Congress  said.  Look,  that  is  not  the 
way  we  are  going  to  distribute  these  assets,"  and  they  could  set  an  en- 
tirely different  set  of  ground  rules  if  they  wanted  to.  But  I  do  not 
believe  they  could  have  said  that  "you  cannot  enter  into  it  in  the  first 
place." 

Professor  Miller.  But,  the  bill  requires  the  Executive  not  only  to 
tell  Congress,  but  to  lay  executive  agreements  before  Congress  for  60 
days. 

Dean  Fisher.  And  then  subject  to  disapproval. 

Professor  Miller.  That  is  right. 

Dean  Fisher,  Well,  the  subject  to  disapproval  is  where  I  would 
get  off  the  trolley. 

Professor  Miller.  Excuse  me.  On  all  agreements  ? 
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Dean  Fisher.  Well,  you  know,  Congress  does  not  have  the  right 
to  make  the  supreme  law  of  the  land  by  a  simple  majority.  The 
President  either  has  to  sign  it,  or  there  has  to  be  a  veto. 

Professor  Miller.  Dean  Fisher,  may  I  interrupt?  Do  you  have  a 
case  that  indicates  that  a  concurrent  resolution  cannot  do  this?  I 
know  there  is  a  statement  by  President  Roosevelt,  printed  in  the 
Harvard  Law  Review  by  Justice  Jackson,  in  which  he  thought  you 
could  not  get  out  of  the  lend-lease  by  concurrent  resolution.  But,  I 
do  not  know  of  any  cases.  Do  you  know  of  any  such  cases  ? 

Dean  Fisher.  For  example,  let  us  assume  there  are  existing  au- 
thorities under  the  Reciprocal  Trade  Act  to  enter  into  an  agreement. 
Now,  you  passed  this  statute.  This  statute — I  assume  you  would 
have  to  have  your  codifiers  go  through  every  existing  authority  to 
enter  an  executive  agreement  that  exists  in  the  U.S.  Code  to  indicate 
whether  that  is  changed  by  this  statute  or  not.  The  Congress  can  re- 
peal every  existing  authority  it  has,  there  is  no  question  about  that. 
I  doubt,  however,  if  the  Congress  can  change,  by  concurrent  resolu- 
tion, the  effect  of  an  executive  agreement  entered  into  pursuant  to 
the  President's  constitutional  power  as  having  an  impact  on  the  su- 
preme law  of  the  land.  The  Congress  could  change  the  by-laws,  but 
that  law  would  require  either  Presidential  signature  or  an  overrid- 
ing veto. 

I  understand  the  question  was  my  views  as  to  the  constitutionality 
of  the  bill.  I  do  not  have  any  question  that  the  Congress  can  revoke 
any  authorization  that  it  has  given  to  enter  into  an  executive  agree- 
ment, or  tliat  it  can  revoke  it  by  this  procedure,  by  saying,  from 
now  on  this  authorization  is  given  only  on  these  terms. 

I  am  not  aware  of  any  court  test  of  it,  but  Senator  Symington  re- 
lated to  the  Atomic  Energy  Act,  which  has  provisions  for  the  sort 
of  sliding  scale  type  of  agreements  imder  which  there  are  some  cases 
of  congressional  authorization  and  other  types  of  case  authorization 
unless  revoked,  and  so  far  as  the  executive  agreement  is  based  on  the 
act  of  Congress.  I  am  not  discussing  the  wisdom.  I  think  I  have  the 
greatest  personal  respect,  and  I  think  it  would  be  unwise,  but  the 
question  relates  to  the  congressional  or  constitutional  power  within 
Congress  to  revoke  any  executive  agreement  it  has  given,  and  this 
would  involve  a  lot  of  acts  of  the  Congress,  the  Civil  Aeronautics 
Act,  Reciprocal  Trade  Act,  and  so  on.  You  can  do  it,  there  is  no 
question  about  that. 

Now,  I  have  become  a  little  bit  more  troubled  when  the  Congress, 
as  Congress  is  revoking  the  authority  granted  by  a  treaty  which  is  re- 
ceived by  the  advice  and  consent  of' two-thirds  of  the  Senate,  it  gets 
a  little  tougher.  But,  you  can  say  that  since  this  relates  to  the  inter- 
nal workings  of  the  U.S.  Government,  it  is  part  of  the  domestic  law 
rather  than  international  law,  and  therefore.  Congress  can  change  it, 
although  it  is  a  little  harder.  It  surely  has  much  more  serious  inter- 
national implications  because  when  we  entered  into  these  treaties 
which  provide  for  the  implementing  agreements,  the  general  under- 
standing was  the  implementing  agreement  would  be  not  things  of 
such  formality  as  this  bill  envisaged. 

The  Congress  could  certainly  refuse  to  consider  a  bill,  an  execu- 
tive agreement,  like  the  St.  Lawrence  Seaway,  or  an  agreement  es- 
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tablisliing  the  FAO  if  it  did  not  want  to  consider  it.  It  would  be,  as 
a  practical  matter,  much  easier  for  the  executive  branch  in  that  mat- 
ter to  submit  it  and  say  it  is  law  unless  you  by  both  Houses  of  Con- 
gress revoke  it,  ratlier  than  fighting  the  uphill  battle  which  we  at- 
tempted to  fight,  and  I  do  not  mean  to  come  back  to  the  seaway  so 
often,  but  it  is  a  good  illustration  of  trying  to  get  both  Houses  of 
Congress  to  approve  it.  There  is  no  constitutional  problem  there,  al- 
thoiigh  you  could  not  very  well  bind  a  future  Congress  if  it  said, 
"Look,  we  want  you  to  approve  it  by  both  Houses  of  Congress,"  and  I 
doubt  very  mucli  Congress  would  say,  "No,  we  cannot;  all  we  can  do  is 
disapprove  it."  And  somehow  that  seems  a  rather  anomalous  situation. 

I  do  have  a  constitutional  problem,  however,  as  opposed  to  a  pol- 
icy program,  where  it  relates  to  the  autliority  of  the  President  as 
under  the  Constitution,  and  the  two  in  my  judgment  are  rather  lim- 
ited areas.  One  is  the  recognition  and  things  attendant  to  recogni- 
tion; and  secondly,  the  much  more  murky  area  of  his  powers  of 
Commander  in  Chief,  and  there  is  an  awful  lot  of  disagreement  on 
it.  I  think  that  there  is  general  agreement  that  it  does  extend  to  an 
agreement  entering  into  an  armistice,  stopping  the  fighting.  I  do  not 
think  anybody  tliinks  the  President,  such  as  President  Eisenhower 
in  his  action  in  195o  or  1954,  whenever  it  was,  was  using  an  uncon- 
stitutional power.  But,  I  have  serious  constitutional  doubts  about 
that,  Mr.  Chairman. 

Now,  I  have  serious  constitutional  doubts,  also  about  this  bill,  say- 
ing that  the  Hull-Lit vinov  agreement  or  assignment  could  be  negated 
by  an  assemblage  of  both  Houses  of  Congress.  I  have  no  nuest^on  that 
the  Congress,  if  it  wished,  could  have  negated  the  Hull-Litvinov  as- 
signment by  a  bill  either  signed  by  the  President  or  passed  over  his 
veto,  and  I  have  no  (]uestion  in  my  mind  but  the  Congress  can  give  an 
authorization  in  a  bill  to  negotiate  something  that  can  be  revoked  by 
concurrent  resolution.  But,  I  would  think  that  a  concurrent  resolution 
setting  aside,  for  example,  a  future  LIull-Lit vinov  assignment,  and  we 
are  not  going  to  ha\'e  very  many  of  tliose,  although  you  know  it  is  at 
least  possible,  and  T  am  not  privy  to  any  information,  that  the  rash  of 
litigation  that  followed  the  so  somewhat  belated  recognition  of  the 
U.S.S.Iv.  after  16  years  might  at  some  stage  come  aga^n  if  there  is 
another  belated  recognition  in  the  future.  And  people  will  be  reading 
Belmont  and  Pink 

Professor  Miller.  You  are  talking  about  China? 

Dean  Fisher.  Yes  I  am,  and  I  am  not  privy  to  anything,  so  I  am 
not  making  any  predictions.  But,  it  just  seems  to  me  possible. 

Where  we  have  constitutional  problems  as  opposed  to  policy  prob- 
lems in  saying  that  the  President  has  powers  as  Commander  in 
Chief  in  the  armistice  area,  or  reeognition  area,  can  be  set  aside  by 
disapproval  of  two  Houses  of  Congress,  again  perhaps  repeating 
myself,  I  have  no  doubt  it  can  be  set  aside  as  the  supreme  law  of  the 
land  by  an  act  of  Congress,  not  concurrent  resolution,  and  an  act  of 
Congress  requiring  the  signature  of  the  President,  and  the  hypothet- 
ical situation  is  rather  unlikely. 

Professor  Miller.  Well,  other  than  these  two  areas  in  which  at 
least  recognition  would  be  generally  accepted,  and  an  armistice — 
since  it  could  be  argued  that  since 'Congress  has  power  to  declare 
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war,  that  it  is  an  implied  power  to  participate  in  these  decisions— do 
you  see  any  other  areas  of  Presidential  power  that  include  pure 
Presidential  agreements  ? 

Dean  Fisher.  Well,  the  Presidential  power  includes  the  Presiden- 
tial power  to  make  political  understandings  which  do  not  have  the 
effect  of  a  legal  commitment,  although  they  may  have  great  practi- 
cal, international,  practical  and  political  circumstances.  President 
Xixon  issued  a  communique  at  Shanghai  which,  in  effect,  said  that 
the  United  States  accepted,  with  some  reluctance,  accepted  the  views 
of  both  China's,  as  if  there  was  only  one  China.  Now,  we  may  say 
that  was  merely  a  communique.  The  Far  Eastern  agreement  in 
Yalta  was  only  a  communique.  But,  it  had  great  meaning  as  far  as 
that  area  of  the  world  was  concerned.  Some  people  may  argue  that 
it  was  not  necessarily  good,  and  I  am  not  sure  there  is  any  way  that 
constitutionally  you  could  tell  the  President  that  he  could  not  have 
entered,  he  could  not  have  made  that  communique,  since  it  did  imply 
a  position  with  respect  to  the  U.S.  attitude  toward  Taiwan,  an  inde- 
pendent Taiwan.  We  in  a  sense  gave  up  a  legal  position  at  that  time, 
unless  the  fact  that  he  proposed  to  do  something  in  something  one 
would  call  an  agreement,  an  international  agreement,  it  is  certainly 
dead,  and  it  had  been  before  both  Houses  of  Congress  and  not  re- 
voked for  60  days. 

Professor  Miller.  Would  you  explain  just  a  little  bit,  Dean 
Fisher,  the  legal  significance  of  that?  I  am  not  sure  what  the  legal 
impact  of  that  would  be.  I  can  see  the  political  impact,  but  not 
legally.  Would  you  explain  it  just  a  little  bit  ^ 

Dean  Fisher.  Well,  legally  in  the  Japanese  Peace  Treaty  and 
other  actions  taken  at  that  time,  the  United  States  had  gone  to  con- 
siderable length  to  maintain  an  option,  one  settlement  of  the  Taiwan 
problem  would  be  an  independent  Taiwan.  We  maintained  that 
option  over  many  years.  Xow,  it  may  have  been  a  mistake  to  main- 
tain it,  but  it  was  maintained.  As  you  will  recall,  the  Japanese  Peace 
Treaty,  Japan  did  not  cede  Taiwan  back  to  China.  One  of  the  rea- 
sons was  that  the  people  that  negotiated  the  Japai-ese  Peace  Treaty 
were  not  in  agreement  at  that  time  as  to  who  was  China.  Japan  just 
ceded  its  claim  to  Taiwan,  period. 

Now,  so  one  of  the  U.S.  options  that  was  opened,  it  has  been  open 
until  recently,  was  the  possibility  of  an  independent  Taiwan.  We 
have  now  agreed 

Professor  Miller.  Excuse  me  for  interrupting.  Are  you  suggesting 
that  we  have  sovereignty  over  Taiwan  ? 

Dean  Fisher.  No.  but  that  is  one  of  the  option.s  that  the  interna- 
tional community  might  negotiate. 

Professor  Miller.  Taiwan  was  the  subject  of  a  treaty  with  Japan, 
was  it  not  ? 

Dean  Fisher.  That  is  correct. 

Professor  JNIiller.  I  do  not  quite  understand  how  you  could  sug- 
gest that  the  Government  has  a  legal  authority  to  dispense  with 
Taiwan  and  to  make  that  legally  binding. 

Dean  Fisher.  No;  but  we  have  not  committed  ourselves  until  this 
point  that  Taiwan  was  part  of  China.  We  went  to  great  lengths  to 
avoid  just  that.  But,  you  could  say,  do  we  have  a  jurisdiction  over 
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Taiwan,  and  the  answer  would  be  not  except  for  partial  occupation, 
but  we  could  also  say  the  Chinese  do  not  have  jurisdiction  over 
Taiwan. 

Professor  Miller.  Neither  Mainland  China  nor  the  United  States 
has  jurisdiction  over  Taiwan  in  fact,  is  that  not  true? 

Dean  Fisher.  In  fact,  the  Chinese  Nationalists  aro  running  the 
show  in  Taiwan,  and  we  recognize  them  as  the  legal  government,  I 
assume,  of  all  of  China  still. 

Professor  Miller.  Is  it  not  fair  to  say  that  the  President  can  do 
nothing  that  is  legally  binding  with  respect  to  Taiwan  ? 

Dean  Fisher.  I  am  not  sure  of  that.  We  could  have  an  interna- 
tional conference  that  deals  with  the  subject  of  Taiwan. 

Professor  Miller.  By  himself,  by  a  unilateral  declaration  ? 

Dean  Fisher.  That  is  correct,  but  whatever  authority  we  had,  we 
have  now  given  up. 

Professor  Miller.  But  what  authority  did  we  have.  Dean  Fisher? 

Dean  Fisher.  Well,  we  had  an  authority  as  a  participant  in  the 
Japanese  Treaty,  and  as  a  member  of  the  U.N.  to  participate  in  a 
further  conference  if  we  wished  concerning  the  disposition  of 
Taiwan  in  an  international  conference.  We  have  given  that  up.  I  am 
not  making  this  political  issue.  The  President  may  have  been  quit^ 
wise  in  his  decision  to  do  that.  On  the  other  hand,  or  under  this  bill, 
would  you  consider  that  a  new  national  agreement,  would  you  con- 
sider it  a  communique,  that  communique  issued  at  Shanghai  as  an 
international  agreement?  It  affects  legal  interests  very  substantially. 

Professor  Miller.  Well,  how?  Explain  that.  I  am  sorry  that  I 
cannot  understand. 

Dean  Fisher.  It  affects  legal  interests  as  the  international  commu- 
nity. One  option  we  went  to  considerable  lengths  to  hold  on  to  was 
the  option  for  the  international  community  in  a  peace  treaty,  which 
is  now  gone. 

Professor  Miller.  But,  who  is  affected?  Are  not  individuals  or  the 
nations  affected? 

Dean  Fisher.  I  would  say  the  international  community.  I  would 
have  very  simply  in  the  Japanese  Peace  Treaty  said  Japan  renders 
and  gives  up  Formosa  back  to  China. 

Professor  JNIiller.  Dean  Fisher,  the  international  community  is 
not  a  legal  entity. 

Dean  Fisher.  Oh,  the  international  community  has,  as  a  result  of 
pressures — we  discussed  the  emergence  of  African  nations  that 
resulted  in  the  U.N.  going  from  GO  in  1951 ;  to  over  100.  It  is  the 
international  community  that  is  responsible  for  that,  referring  to  it 
as  a  legal  entity  seems  to  me  too  legalistic. 

Professor  Miller.  You  are  making  it  legalistic. 

Dean  Fisher.  How  did  the  various  countries  that  are  now  inde- 
pendent countries  in  Africa  get  that  status  as  opposed  to  the  colo- 
nial status?  Who  do  you  think  put  the  pressure  on  to  make  that 
happen?  The  international  community  did,  by  making  it  just  so  dif- 
ficult for  others  that  many  of  the  colonial  powers  said,  "OK,  take  it, 
you  are  now  independent  and  go.''  The  international  community 
could  have  had  the  ability  to  do  the  same  thing,  or  maybe  it  was  not 
that  important  with  respect  to  Taiwan.  We  have  decided  not  to,  and 
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that  is  a  decision  made  in  a  Presidential  communique,  which  he  has 
every  right  to  make,  and  I  would  certainly  think  it  unwise — that  is 
not  unrelated  to  his  recognition  opolicy  to  put  anything  in  a  bill 
that  casts  any  doubt  upon 

Mr.  Abramson.  If  I  could  just  interrujpt  for  a  second? 

Professor  IMiller.  Yes. 

Mr.  Abramson.  I  had  some  problems  with  the  definition,  as  a 
matter  of  fact,  of  the  executive  agreement  on  page  3  because  it  left 
out  any  unilateral.  It  says  bilateral  or  multilateral  international 
agreement  or  commitment  other  than  a  treaty,  and  yet  if  we  look  at 
S.  596,  Senator  Case's  bill,  it  says  any  international  agreement.  It 
would  seem  to  me  by  the  mere  fact  that  they  are  trying  to  be  spe- 
cific, it  leaves  out  these  unilateral  agreements  to  an  international 
community,  and  in  some  way,  it  leaves  out  some  of  the  most  danger- 
ous parts  of  agreements,  you  know,  the  type  of  agreement  which  our 
Chief  Executive,  or  any  chief  Executive  would  go  out  and  say  that 
if  upon  the  fulfillment  of  a  particular  condition,  this  will  happen. 
That  is  a  unilateral  agreement  which  I  do  not  think  is  covered  in 
this  bill. 

Dean  Fisher.  Of  course,  the  communique  at  Shanghai  was  not 
wholly  unilateral.  It  was  one  of  these  parallel  declarations,  your 
side,  our  side  declarations  which  everybody  knows  under  the  circum- 
stances is  negotiated.  You  know  when  you  do  have  a  parallel  declara- 
tion, you  can  call  it  bilateral,  but  this  has  committed  the  United 
States  not  to  take  a  position  in  international  negotiations  that  it 
previously  had  in  the  U.N.  in  deliberations  and  that  it  was  pre- 
viously free  to  take,  and  we  are  committed  now  not  to  do  it,  I  do 
not  know  whether  you  would  consider  that  the  President's  commu- 
nique at  Shanghai  would  come  under  the  terms  of  this  bill.  It  is  not 
at  all  clear. 

Now,  as  far  as  the  disclosure  section  of  the  bill,  I  do  not  want  to 
appear  to  be  dragging  my  feet  into  the  20th  century.  I  am  all  for  it, 
and  I  think  that  it  is  great.  I  think  that  it  is  long  overdue.  And  I 
think  that  the  light  of  public  opinion  is  very,  very,  very  helpful. 
Although  the  whole  experience  with  the  Joint  Committee,  when  I 
was  in  the  executive  branch,  I  sometimes  found  the  pain,  in  the  long 
run,  was  always  helpful,  my  problem  really  is  in  the  subsequent  sec- 
tions of  the  bill  which  involves  the  pro  tanto  repeal  of  a  lot  of 
fairly  well  thought  out  legislation,  trade  legislation,  civil  aeronau- 
tics, and  you  say  the  authorization  you  were  given  is  now  struck 
down  across  the  board. 

Professor  ]Miller.  Dean  Fisher,  let  me  interrupt  again.  That  is 
not  exactly  true.  The  authorization  merely  requires  the  submission 
of  these  agreements  to  the  Congress.  Now,  there  is  a  precedent  for 
doing  that  in  administrative  law,  is  there  not  ? 

Dean  Fisher.  There  is  precedent  for  that  in  international  law  in 
the  atomic  energy  field.  But,  the  difficulty  is  that  it  is  a  good  thing, 
but  we  previously  have  authority  under  the  civil  aeronautics  to 
negotiation  bilateral  agreements  and  we  no  longer  have  that  author- 
ity, we  no  longer  have  it,  so  the  striking  down,  or  striking  down  is 
too  strong  a  word.  I  would  say  drastically  modify 

Senator  Er^t:n.  I  feel  like  I  should  interject  myself  here  and  say 
that  I  find  myself  incapable  of  giving  mental  habitation  to  any  kind 
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of  a  concept  that  can  be  called  a  unilateral  agreement.  You  did  not 
misuse  the  term  minority  counsel  used.  I  do  not  think  there  is  an 
agreement  as  long  as  the  thing  is  unilateral. 

Mr.  Abramson.  I  think  there  might  be  a  case.  I  am  aware,  if  you 
are  talking  about  contract  law,  there  can  be  an  offer,  and  if  there  is 
not  an  agreement,  until  it  is  accepted,  there  is  no  agreement,  but 
there  can  be  instances  in  which  someone  can  say,  I  offer  this  assist- 
ance, and  then  upon  your  acceptance,  or  even  upon  the  fulfillment  of 
the  condition,  you  will  do  this  or  we  will  do  this. 

Senator  Ervin.  But  no  agreement  comes  until  it  is  accepted. 

Dean  Fisher.  That  is  correct.  I  think  what  normally  happens,  ]Mr. 
Chairman 

Senator  Ervin.  This  may  be  a  linguistic  matter,  but  I  am  incapa- 
ble of  comprehending  how  there  can  be  unilateral  agreement, 
because  I  think  it  takes  at  least  two  to  make  an  agreement. 

Dean  Fisher.  Yes,  sir,  I  think  it  does.  The  situation  I  was  talking 
about  is  where  things  that  purport  to  be  unilateral  but,  in  fact,  are 
quid  pro  quo,  the  meeting  of  heads  of  state,  and  they  issue  a  parallel 
communique.  Each  one  knew  what  the  other  man  was  going  to  say 
before  he  said  his  own,  and  probably  there  was  some  jostling  around 
a  little  bit.  Now,  that  is  a  problem.  There  is  an  element  of  agree- 
ment, at  least  what  the  antitrust  people  would  call  conscious  paral- 
lelism, where  each  knew  what  he  was  doing  because  the  other  fellow 
knew  what  he  was  doing.  Whether  you  call  it  unilateral  or  not,  and 
when  I  go  back  to  Professor  Williston,  and  contracts,  indicating  my 
advanced  age,  it  usually  means  one  fellow  has  done  all  that  he  is 
supposed  to  do  by  making  the  deal.  He  has  given  you  the  horse,  and 
your  obligation  is  now,  pay  for  it. 

Mr.  Abramson.  Mr.  Chairman,  but  if  I  could  have  just  one  rebut- 
tal here  ? 

Senator  Ervin.  Yes,  sir. 

INIr.  Abramson.  The  definition  says  bilateral  or  multilateral  inter- 
national agreement  or  commitment.  Now,  there  could  be  a  unilateral 
commitment.  Now,  I  would  agree  with  you  that  you  cannot  have  a 
unilateral  agreement,  but  you  can  have  a  unilateral  commitment 
which  could  be  the  type  of  commitment  that  should  be  covered 
under  this  bill  ? 

Senator  Ervin.  Section  2  on  page  3  says,  "For  purposes  of  this 
act,  the  term  executive  agreement  means  any  bilateral  or  multilateral 
or  international  agreement  or  commitment."  Your  position  is  that 
bilateral  and  multilateral  modify  commitments? 

Mr.  Abramson.  No,  I  am  saying  it  modifies  both. 

Senator  Ervin.  Yes,  I  said  modifies  that,  as  well  as  agreement. 

Mr.  Abramson.  Yes. 

Professor  Miller.  Let  me  pose  another  question  to  Dean  Fisher. 
May  I,  Sir? 

Would  it  be  fair  to  put  your  position  this  way,  and  I  am  sure  you 
will  correct  me  if  I  am  wrong.  You  see  little  inherent  power  in  the 
executive  bevond  recognition  of  arms  dispatch  agreements  and  tliis 
type  of  thing  as  far  as  an  inherent  power  of  the  Executive  to  enter 
into  international  agreements  ? 
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Dean  Fisher.  Well,  those  are  the  only  areas  that  would  presently 
be  defended  as  far  as  Presidential  agreement  is  concerned,  other 
than  the  ine^dtable  thing  of  modalities,  arranging  meetings  between 
heads  of  state,  and  that  kind  of  thing,  all  kinds  of  things  that  are 
not  substantive  and  legal,  as  far  as  creating  international  commit- 
ments. Obviously  the  President  has  to  have  the  authority  to  talk  to, 
to  say  to  the  Japanese,  look,  unless  you  do  this,  I  will  be  unable  to 
get  this  thing  through  Congress.  And  there  are  certain  problems  of 
authority  in  the  Chief  Executive  in  operating  within  the  existing 
political  structure,  and  in  which  he  will  make  understandings  with 
other  heads  of  states.  I  mean,  now  those  understandings  may  not, 
mav  not  come  under  the  definition  of  international  agreement  in  this 
section,  but  he  has  to  have  the  ability  to  make  international  sort  of 
arrangements  with  other  heads  of  states.  I  am  suggesting  that  occa- 
sionally they  do  come  under  this  definition,  and  he  gave  the  comniit- 
ment  never  again  to  press  for  a  two-China  solution  as  an  illustration 
where  we  are  bound  now  not  to  do  that  as  a  result  of  Presidential 
observation. 

Professor  Miller.  May  I  ask  just  one  more  question,  Dean?  Can  I 
infer  from  your  testimony,  sir,  that  you  have  some  fairly  serious 
policy  reservations  about  "such  a  bill  as  compared  with  maybe  the 
legality  of  power  ? 

Dean  Fisher.  Yes,  I  do. 

Professor  Miller.  Would  you  comment  on  that,  please  ? 

Dean  Fisher.  Yes.  Well,  it  seems  to  me  that  the  authority  to  enter 
into  executive  agreements  dealing  with  existing  acts  of  Congress 
should  be  analyzed  on  sort  of  an  authority-by-authority  basis 
whether  or  not  it  is  better  to  have  that  authority  to  come  to  an 
agreement,  or  it  is  better  to  have  that  authority  to  come  to  an  agree- 
nient  in  60  days  if  both  Houses  of  Congress  do  not  disapprove  it.  I 
have  not  analyzed,  and  I  do  not  know  whether  this  committee  has 
been  able  to  or  not,  every  executive  agreement  entered  into  in,  say, 
the  last  5  years.  I  could  not  even  give  you  a  recount  of  every  execu- 
tive agreement  entered  into  from  1949  to  1952,  when  I  was  the  Chief 
Legal  Officer  of  the  Department  of  State.  I  was  not  seriously  con- 
cerned about  those  agreements  because  they  were  based  on  existing 
authority  to  Congress  and  because  they  had  been  worked  out  in  the 
relevant  congressional  committees.  We  had  an  argument  once  about 
an  air  bilateral  with  Canada  that  got  into  litigation  with  Colonial 
Airlines,  but  I  would  suggest  where  there  is  existing  congressional 
authority  that  before  that  authority  be  modified,  that  it  be  sort  of 
analyzed  on  a  case-by-case  basis  rather  than  across-the-board  basis. 
Personally  I  think  this  argument,  strangely  enough — this  may  seem 
strange — gives  a  little  too  much  to  the  Executive  in  the  areas  where 
they  want  to  enter  into  an  executive  agreement  which  requires  con- 
gressional— which  I  think  would  require  congressional — approval 
because  tliis  seems  to  say  you  can  go  ahead  and  do  it,  and  unless 
both  of  us  tell  you  you  cannot  get  it  through,  you  have  got  it.  I 
would  have  been  delighted  to  have  been  operating,  and  forgive  me 
for  saying  this,  going  back  to  the  St.  Lawrence  Seaway,  Mr.  Chair- 
man, but  I  am  an  old  public  power  man,  and  that  was  dear  to  my 
heart,  and  I  would  have  been  delighted  if  when  I  was  assisting  Mr. 
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Acheson  in  this  operation,  to  have  proceeded  under  this  provision 
with  the  St,  Lawrence  Seaway,  rather  than  trying  to  persuade  both 
Houses  of  Congress  to  give  us  approval.  It  would  have  been  much, 
much  easier,  and  I  have  a  feeling  we  could  have  made  it  because  a 
majority  in  both  Houses  would  not  have  opposed  it.  As  it  was,  we 
did  not.  So,  I  think  my  own  problem  about  it  is,  my  own  policy  res- 
ervation is  that  it  is  a  little  bit  too  much  across-the-board.  That  is,  I 
say  that  excluding  the  informational  part  of  it,  which  I  think  is 
absolutely  great,  and  I  think  the  sooner  that  is  done,  the  better. 
That  is  because  that  would  have  been  a  great  relief,  and  also,  you 
know,  so  many  times,  particularly  when  you  have  to  explain  why 
something  is  secret,  the  reason  for  keeping  the  secret  disappears,  and 
having  to  explain  to  the  Congress  then  why  an  agreement  should  be 
made  public,  I  think,  is  going  to  have  a  very  great  prophylactic 
effect,  and  it  is  going  to  be  good.  I  am  repeating  myself,  now,  but 
you  have  no  greater  fan  in  the  city  of  Washington  than  me  on  that. 
On  the  60  days,  both  Houses  of  Congress,  I  think  it  is  a  little  bit  too 
much  across-the-board,  uncovering  four  really  different  types  of  ani- 
mals, and  strangely  enough,  the  constitutional  problem  that  I  have 
is  really  the  strongest,  and  the  least  of  the  animals,  the  Presidential 
agreement  based  on  solely  Presidential  power,  and  the  one  that  gets 
people  the  maddest  usually,  because  it  is  an  assertion.  Here  you  are 
talking  about  Yalta,  and  people  did  not  get  mad  at  the  time  about 
the  Hull-Litvinov  agreement,  but  like  I  said,  by  1954  they  had 
worked  up  a  real  head  of  steam  on  it,  and  since  it  deals  with  four 
separate  problems  on  basically  an  across-the-board  basis,  I  think  it 
would  hamper  the  Executive,  and  in  some  ways  give  them  a  free 
hand,  more  than  they  deserve,  and  it  would  have  given  me  a  ride,  a 
better  ride  than  I  deserved  if  I  had  had  this  sort  of  basis  to  get  it 
through  rather  than  that  long,  slow  road  that  we  did  not  make. 

Professor  Miller.  Then  I  take  it  you  would  suggest  that  the  bill 
is  actually  too  lenient  ? 

Dean  Fisher.  In  some  aspects  it  is. 

Professor  Miller.  And  perhaps  too  rigid  in  others. 

Is  there  any  place  in  the  executive  branch  proper  for  all  of  these 
executive  agreements  to  be  centrally  located?  We  were  told  yester- 
day that  truckloads  of  them  might  come  up  to  the  Congress  if  this 
bill  was  passed.  Now,  if  that  happens,  where  do  the  truckloads  come 
from? 

Dean  Fisher.  With  some  exceptions,  they  could  have  agreements 
based  on  military  application  and  principles,  they  should  be  at  the 
other  end  of  the  avenue  with  the  assistance  legal  adviser  for  the 
Department  of  State  for  treaty  affairs.  You  have  probably  seen  him 
up  here  from  time  to  time.  His  name  is  Charles  Bevans.  He  has  been 
in  that  position  since  1950,  a  considerable  time,  considering  the 
period  I  was  the  head  of  that  division,  the  Legal  Advisors'  Office, 
from  1949  to  1952,  which  indicates  we  at  least  have  an  acquaintance, 
and  he  is  career  servant  of  highest  quality.  He  is  not  a  political 
figure.  He  is  a  career  public  servant.  And  I  say  when  I  look  back  on 
my  period  at  the  State  Department  in  varying  degrees,  and  am 
asked,  what  did  you  do  tliat  you  were  proud  of,  I  will  say  at  least  I 
appointed  Bevans  to  that  job,  and  he  is  a  good  man. 
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Professor  Millee.  How  many  people  does  lie  have  appointed  to 
handle  these  trnckloads  of  documents  ? 

Dean  Fisher.  I  do  not  know.  I  guess  that  he  has  an  office  staff  of 
about  20  to  30  people,  and  the  distmction  between  professional  and 
clerical  in  that  office  is  a  little  bit  more  blurred  than  it  is  in  a  great 
many  Government  offices. 

Professor  Miller.  All  right.  One  further  and  final  question.  The 
subcommittee  heard  testimony  yesterday  that  the  President  has 
power  under  his  agreement-making  power,  as  Commander  in  Chief, 
to  send  50,000  troops  anyplace  he  wants  to  in  the  world,  and  to 
commit  them  to  battle,  including  Vietnam  and  elsewhere.  \Vhat 
would  be  your  position  on  that  ? 

Dean  Fisher.  Well,  the  only  time  I  have  dealt  with  that  profes- 
sionally was  in  Korea,  where  I  supported  the  President's  power  to 
intervene  in  Korea.  I  am  frank  to  confess  that  by  the  time  I  got 
around  to  supporting  him,  it  had  already  been  done,  so  my  support 
reall}-  did  not  make  much  difference  one  way  or  the  other.  So,  I 
think  there  is  some  Presidential  power  to  react  in  the  event  of  an 
emergency,  and  there  is  some  inhbition  to  it  about  if  you  do  not  get 
congressional  authorization.  I  felt  for  a  long  period  of  time,  and  I 
recommended  that  President  Truman  get  congressional  authorization 
after  the  fact.  It  could  have  been  done,  and  for  a  long  period  of 
time,  I  was  sorry  that  it  was  not.  Having  heard  all  of  the  discus- 
sions of  the  Tonkin  Gulf  Resolution,  I  am  glad  I  did  not  prevail  on 
that  issue,  because  probably  the  Congress  was  madder  for  having 
gotten  t]iein  in  it  rather  than  having  the  executive  branch  doing  it 
on  their  own.  There  is  bound  to  be  some  authority.  You  know,  you 
have  all  seen  that  long  row  of  opinions,  and  every  legal  adviser 
writes  it  up  to  date  by  adding  a  couple  of  more,  and  starting  with 
the  Boxer  Rebellion  and  going  through  intervention,  and  President 
Johnson  added  the  Dominican  Republic  on  the  basis  of  Presidential 
power.  He  can  do  something.  Obviously  how  much  he  should  do 
before  he  gets  a  declaration  of  war,  in  my  judgment,  in  the  last 
analysis,  is  a  political  question,  and  anyone  who  had  made  a  correct 
judgment  on  this  that  cannot  be  second-guessed,  I  would  have  to 
stand  up  and  applaud  and  cheer,  because  it  sure  would  not  be  me. 
A^Hien  I  say  my  support  of  the  Korean  thing  was  as  a  reasonable 
legal  adviser  did  not  make  any  difference,  they  did  not  sit  around 
and  say,  what  do  you  think,  and  Fisher  says  go  ahead,  so  all  right, 
go  ahead. 

Senator  Ervix.  Which  indicates  a  certain  kinship  between  the 
President's  expression  of  faith  and  the  man  who  was  in  jail,  and 
summoned  his  lawyer,  who  got  down  to  the  jail  and  asked  him  about 
the  reason  he  was  there.  The  lawyer  said,  "They  cannot  put  you  in 
jail  for  that.*'  But  the  fellow  said,  "Well,  here  I  am." 

Mr.  Edmisten.  Dean,  you  apparently  have  more  faith  in  the  exec- 
utive branch  than  I  do.  In  the  last  sentence  of  your  statement,  you 
say  tliat  "it  seems  to  me  tlie  public  outcry  made  necessary  by  its 
publication  or  by  the  advice  to  the  Congress  as  provided  in  S.  596 
would,  I  believe,  suffice  to  prevent  this  limited  authority  to  enter 
executive  agreements  from  being  abused."  Now,  I  notice  with  the 
Case  bill  on  executive  agreements,  which  passed  the  Senate  unani- 
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mously.  and  also  liis  resolution  on  the  Azores  and  the  Bahrain  resolu- 
tion passed  very  substantially,  that  the  executive  branch  has  not  done  a 
thino;  about  appeasino-  the  Congress.  As  I  understand  it  from  the  staff 
members  on  Forei<rn  Relations,  they  have  not  so  much  as  consulted 
with  them.  Therefore  I  just  do  not  have  the  faith  you  have  in  the  execu- 
tive braiicli  as  beino-  a  cooperative  body. 

Dean  Fisher.  I'll  tell  you  what,  Mr.  Edmisten,  I  probably  am 
repeating  myself,  but  I  remember  once  during  the  war  that  I  was  to 
sign  a  consent,  and  I  said,  "They  can't  make  me  sign  the  consent,"  and 
they  said,  "No,  lieutenant,  they  cannot  make  you  sign  the  consent,  but 
they  can  certainly  make  you  wish  to  hell  you  had."  It  seems  in  me  that 
if  the  Case  bill  or  pro^'isions  of  Senator  Ervin's  bill  are  pass^ed  requir- 
ing the  transmission  of  the  information,  and  that  is  going  to  be 
lived  up  to,  I  do  not  ha^-e  any  doubt  about  that.  I  have  watched, 
and  coming  from  the  Joint  Committee  on  Atomic  Energy  on  a  bill 
requiring  transmission  of  information  across  the  board,  I  think  it 
could  be  lived  up  to.  Now,  that  means  you  have  got — I  think  it  is 
great — that  means  you  have  got  one  step  in,  and  that  means  that  you 
are  full  j^artners  as  far  as  the  information  is  concerned,  the  Con- 
gress is.  Now,  under  those  circumstances,  the  ability  to  raise  a  real 
storm  is  consideral)ly  greater  than  if  you  are  not  quite  sure  what 
you  are  talking  about,  and  I  say  I  have  more  confidence  in  the  exec- 
utive l^ranch  than  you  do,  and  maybe  I  have  spent  part  of  my  life  in 
it,  and  although  I  know  my  immediate  colleagues  do  not  seem  to  be 
in  charge  right  now,  but  my  faith  is  limited  in  any  of  their  ability 
to  react  to  pressures.  And  I  think  the  informational  part  of  this  bill 
is  an  essential  part  of  a  necessary  pressure.  I  think  it  is  a  must,  and 
it  seems  to  me,  you  know,  that  I  am  sure  there  are  going  to  be 
peo]^le  who  are  going  to  try  to  bluff  you  out  by  saying  what  a  terri- 
ble jo])  it  will  be  in  bringing  up  the  documents,  and  it  will  be  a  ter- 
rible job.  Well,  this  is  too  bad.  You  know,  as  Professor  Miller  says, 
you  have  got  to  start  someplace  in  the  Government,  and  how  about 
giving  us  a  copy.  That  is  not  so  bad.  And  I  would  hope  tliat  the 
enthusiastic  support  of  that  portion  would  be  agreed  to  in  the  House 
of  Representatives.  I  would  hope  the  other  body  would  agree  to  that 
part  of  the  bill,  and  that  it  would  become  law  right  away,  because  I 
support  it  enthusiastically. 

Senator  ER^^:^^  I  think  there  is  something  in  what  you  say,  as  we 
have  experienced  lately  as  a  result  of  my  demand  that  one  of  the 
Presidential  aides  come  down  and  testify  before  the  Judiciary  Com- 
mittee. I  think  what  you  say  is  true. 

Dean  Fisher.  They  were  afraid  you  could  make  them  wish  they 
had. 

Senator  ER\^N.  I  want  to  thank  you  very  much  for  your  appear- 
ance here.  Out  of  your  vast  practical  experience  as  Chief  Legal 
Adviser  to  the  State  Department,  and  out  of  your  very  profound 
study  of  this  subject,  you  have  made  some  very  substantial  and  help- 
ful contributions  to  our  study. 

Dean  Fisher.  Thank  you  very  much,  INIr.  Chairman,  and  I  was 
honored  by  being  invited. 
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]\Ir.  Edmistex.  INIr.  Chairman,  the  next  witness  is  the  Honorable 
Stuart  Symington. 

STATEMENT  OP  HON.  STUART  SYMINGTON,  A  U.S.  SENATOR 
FROM  THE  STATE  OF  MISSOURI 

Senator  Symington.  Thank  you,  ISIr.  Chairman.  I  rearranged  my 
schedule  in  accordance  with  the  wishes  of  your  staff. 

Senator  Ervin.  Well,  Senator,  I  want  to  welcome  you  to  the  sub- 
committee and  express  our  deep  appreciation  for  your  willingness  to 
appear  and  give  us  your  views  in  a  field  with  which  you  have  been 
very  much  concerned  both  as  a  member  of  the  Senate  Armed  Serv- 
ices Committee,  and  also  as  a  member  of  the  Senate  Foreign  Rela- 
tions Committee, 

Senator  Symington.  I  appreciate  that.  INlay  I  sa}^  with  respect  that 
this  is  my  28th  year  in  government,  counting  service  in  the  executive 
branch,  and  I  know  of  no  hearings  that  liave  been  held  bj'  the  Con- 
gress since  I  have  been  in  government  which  to  me  are  more  impor- 
tant than  the  ones  you  are  currently  holding.  Let  me  congratulate 
you  for  the  information  you  are  obtaining  for  the  benefit  of  the 
people  in  this  country. 

Senator  Ervin.  Thank  you,  sir. 

Senator  Symington.  ]\lr.  Chairman,  more  than  2  years  ago,  the 
Foreign  Relations  Committee  began  to  examine  the  nature  of  world- 
wide undertakings  of  this  Nation  and  it  has  been  my  privilege 
during  this  period  to  serve  as  chairman  of  the  siibcommittee  in^ey- 
tigating  U.S.  commitments  and  security  agreements  abroad. 

Some  of  the  matters  uncovered  by  this  subcommittee  would 
appear  relevant  to  this  important  study  by  this  Judiciary  Subcom- 
mittee of  the  legality  of  the  use  of  executive  agreements  from  the 
standpoint  of  the  Separation  of  Powers  doctrine.  Let  me  therefore 
briefly  review  just  a  few  of  the  major  revelations  which,  before  our 
hearings  were  held,  were  unknown  to  the  American  public  and  to 
most  of  the  members  of  Congress. 

First,  a  1966  agreement  with  Korea  under  which  South  Korean 
troops  went  to  South  Vietnam  and  the  United  States  paid  for  cloth- 
ing, oil  products,  aasoline  and  tires  for  Korean  foi'ces  in  Korea  from 
MAP  funds. 

May  I  add  that  tlie  reduction  in  the  Korean  forces  in  Vietnam  at 
this  time.  South  Vietnam,  is  nothing  in  percentage  compared  to  the 
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reduction  of  forces  of  the  United  States ;  snd  we  of  course  pay  for 
both  operations. 

Second,  a  1960  agreement  with  Ethiopia  which  in  1970  our  sub- 
committee learned  included  a  commitment  to  that  government  to 
support  its  40,000  man  army,  along  with  a  pledge  for  continued  mil- 
itary assistance.  As  a  matter  of  possible  interest,  by  the  end  of  this 
fiscal  year,  our  support  to  Ethiopia  will  have  cost  the  American  tax- 
payer $169.4  million. 

Third,  the  secret  annexes  to  the  1953  Spanish  base  agreements 
which  limit  the  manner  in  which  those  bases  can  be  used. 

In  our  dealings  with  foreign  nations  many  constitutional  scholars 
have  observed  the  marked  trend  during  this  century  of  substituting 
international  executive  agreements  for  treaties. 

INIay  I  say,  Mr.  Chairman,  that  I  was  especially  interested  in  the 
figures  in  the  paper  this  morning,  where  you  stated  that  as  recently 
as  1930  the  United  States  concluded  25  treaties  and  only  nine  execu- 
tive agreements,  in  contrast  to  1968,  where  the  United  States  con- 
cluded 16  treaties  and  266  executive  agreements.  And  by  January  1, 
1972,  the  United  States  had  a  total  of  947  treaties  and  4,359  execu- 
tive agreements. 

Let  us  hope  the  American  people  pay  unusual  attention  to  those 
figures. 

At  one  time,  as  these  figures  indicate,  the  United  States  submitted 
its  major  international  policy  agreements  by  treaty,  leaving  less 
important  matters  for  executive  agreements.  That  is  no  longer  true, 
as  is  borne  out  by  the  findings  of  the  Coimnitments  Subcommittee. 

We  found  that  the  United  States  now  maintains  375  major  bases, 
plus  more  than  3,000  minor  installations,  all  around  the  world.  A 
large  number  of  these  were  established  through  executive  agreements 
or  understandings.  Many  of  them  were  unknown  to  the  American 
public  and  to  most  Members  of  Congress. 

I  am  sure  we  will  all  agree  that  no  matter  which  branch  of  gov- 
ernment one  serves,  and  regardless  of  a  particular  point  of  view, 
knowledge  of  the  facts  and  circumstances  is  an  essential  predicate  to 
any  effort  to  formulate  foreign  policy. 

Let  me  repeat  here  what  was  said  in  our  Commitments  Subcom- 
mittee report  of  December  21,  1970,  regarding  the  foreign  policy 
responsibilities  of  the  legislative  branch : 

The  responsibility  not  only  includes  a  continuing  study  of  the  broad  implica- 
tions of  policy,  but  also  the  activities  incident  to  the  operation  of  that  policy. 
It  is  the  day-to-day  implementation  of  policy  which  frequently  and  sometimes 
almost  inperceptibly  provides  the  building  blocks  for  further  commitments. 

A  second  and  equally  important  responsibility  which  Congress  shares  with 
the  Executive  Branch  is  to  disclose  to  the  American  people  activities  the 
United  States  has  undertaken  and  is  undertaking  around  the  world. 

Only  as  the  result  of  information  presented  by  the  Executive  Branch  or 
otherwise  obtained  can  the  Congress  review,  authorize,  and  thereupon  appro- 
priate funds  to  implement  policies  and  only  through  such  information  can  the 
American  people  judge  the  activities  of  their  government  and  plan  the  role 
reserved  for  them  in  our  democratic  structure. 

It  would  appear  clear  that,  regardless  of  intent,  when  executive 
agreements  rather  than  treaties  are  utilized,  the  tendency  is  to  keep 
the  Congress  in  ignorance  of  the  very  facts  the  Congress  must  know 
in  order  to  sensibly  exercise  its  responsibilities  about  foreign  affairs. 
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Otherwise  what  should  be  a  shared  power  can  become,  in  effect,  an 
exclusive  power  of  the  executive  branch;  and  the  Nation  loses  the 
benefit  of  that  collective  judgment  which  is  the  hallmark  of  a  demo- 
cratic society. 

There  is  no  greater  way  to  undermine  the  constitutional  separa- 
tion of  powers,  in  this  or  any  other  field,  than  to  permit  one  branch 
of  government  to  sit  in  judgment  of  its  own  decisions,  with  no 
accountability  to  the  other  two. 

Extended  use  of  the  executive  agreements  in  international  affairs 
affords  the  executive  branch  the  potential  opportunity  to  exercise 
almost  complete  control  over  these  affairs,  as  well  as  the  power  to 
withhold  knowledge  of  their  very  existence. 

I  would  ask,  how  many  Americans  know  today  that  we  have  thou- 
sands of  Americans  that  the  taxpayers  pay  for  in  Ethiopia,  actually 
thousands  of  Americans  in  Eritrea,  a  place  in  the  caldron  of  poten- 
tial trouble  in  the  Middle  East,  just  south  of  Yemen,  just  east  of  the 
Sudan;  a  country  which  has  a  government  in  absentia  in  Damascus, 
Syria  probably  the  closest  Arab  country  to  the  Soviet  Union  at  the 
present  time. 

If  the  Congress  is  to  meet  its  constitutional  responsibilities  in  the 
field  of  foreign  i)olicy  formulation,  it  must  equip  itself  with  the 
tools  to  carry  out  that  responsibility.  We  cannot  be  too  often 
reminded  that  it  is  the  day-to-day  implementation  of  policy  which 
frequently,  sometimes  almost  imperceptibly,  provides  the  building 
blocks  for  future  commitments. 

One  such  tool  is  the  national  commitments  resolution.  Another  is 
the  war  powers  legislation  which  was  recently  approved  by  the 
Senate. 

Another  step  forward  was  taken  when  the  Senate  approved  S.  596, 
a  bill  offered  by  Senator  Case  to  require  that  the  text  of  subsequent 
international  agreements  other  than  treaties  be  transmitted  to  the 
Congress. 

The  legislation  offered  by  Senator  Ervin,  by  you,  Mr.  Chairman, 
and  now  before  this  subcommittee  is  along  the  lines  of  the  Case  bill, 
but  it  has  one  extremely  important  addition.  S.  3475,  which  you 
introduced,  not  only  requires  transmittal  of  any  executive  agreement 
to  the  Congress  or  committees  but  conditions  the  coming  into  force 
of  such  an  agreement  on  the  congressional  opportunity,  and  decision, 
not  to  disapprove  said  agreement  within  60  days  of  submission. 

Without  question,  this  proposal  represents  the  high-water  mark  in 
meaningful  effort  by  the  Congress  to  reassert  its  proper  role  in  help- 
ing with  the  construction  of  our  foreign  policy  block  by  block — 
rather  than  by  approving  or  disapproving  the  building,  either  after 
it  has  been  completed,  or  when  it  is  in  a  state  of  near  collapse. 

It  was  former  Secretary  of  State  Dean  Acheson  who  some  15 
years  ago,  Mr.  Chairman,  stated  that  the  greatest  single  change  in 
the  Government  of  the  United  States  in  this  century  was  further 
delegation  of  authority  by  the  legislative  branch  to  the  Executive.  If 
that  statement  could  be  made  by  an  intelligent,  informed  Secretary 
of  State  15  years  ago,  prior  to  the  Kennedy,  Johnson,  and  Nixon 
administrations,  I  would  ask  everyone  to  consider  how  much  more 
justification  there  is  now  for  making  such  a  statement. 
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I  am  on  the  Armed  Services,  Foreign  Eelations,  ^Military  Appro- 
priations Subcommittee,  and  am  often  in  ignorance  about  how  such 
matters  are  being  handled  by  a  very  very  few  people.  As  example, 
there  was  a  base  where  there  were  thousands  of  Americans.  One  of 
the  services  felt  the  work  being  done  there  could  be  done  for  consid- 
erably less  money  at  another  base,  and  so  recommended  that  second 
base."  This  matter  was  considered,  discussed,  and  rejected  by  the 
Congress.  I  thereupon  made  a  plea  in  the  committees  just  mentioned 
for  its  reconsideration,  heard  nothing  about  it  from  that  time  on. 
Later,  months  later,  I  found  out  that  the  compromise  made  was  to 
keep  the  base  where  these  thousands  of  Americans  were  already^  sta- 
tioned, and  also  to  buy  the  new  base,  at  a  cost  of  many  millions. 
This  particular  case,  in  my  opinion,  was  but  another  illustration  of 
duplication  and  waste  of"  the  taxpayers'  money,  trying  to  satisfy 
everybody  about  everything  and  refusing  to  give  up  anything  estab- 
lished, entrenched  might  be  a  better  word. 

It  is  no  problem  to  show  that  the  taxpayers  of  the  United  States 
have  been  wasting  billions  upon  billions  of  dollars.  I  have  been  on 
the  Armed  Services  Committee,  and  have  had  the  privilege  of  sit- 
ting next  to  you  for  iwanj  years.  Wien  we  attempted  to  find  infor- 
mation about  the  true  status  of  our  power,  our  nuclear  military 
power,  in  Europe,  on  the  Foreign  Relations  Committee,  we  were  told 
that  under  the  law,  the  information  could  not  be  given  to  us.  Our 
Committee  lawyer  disagreed,  but  it  is  difficult  to  compete  with  the 
"■from  on  high"  legal  opinions  of  the  executive  branch.  So,  I  went  on 
the  Joint  Atomic  Energy  Committee  after  the  sad  passing  of  Sena- 
tor Russell.  I  did  not  really  want  to  do  so  because  it  required  my 
leaving  the  Joint  Economic  Committee,  under  the  rules,  but  I  did  so 
for  just  one  reason.  I  thought,  having  been  on  the  Armed  Services 
Committee  for  18  years,  it  was  important  for  me  to  know  the  truth 
about  the  strength  of  the  United  States,  denied  upon  request.  Nor 
was  this  information  available  to  the  Armed  Services  Committee. 

Under  Section  202  of  the  Joint  Atomic  Energy  Act,  however,  the 
members  of  the  Joint  Atomic  Committee  are  in  a  unique  position, 
because  the  act  states  they  must  be  kept  concurrently  informed  of  all 
nuclear  developments  and  programs.  They  not  only  have  to  answer 
our  questions,  but  have  to  voluntarily  keep  us  informed.  It  is  a  fair 
statement  which  I  have  said  before,  and  repeat,  that  in  a  6-day  trip 
to  Europe,  suggested  by  the  Chairman  of  the  Joint  Atomic  Energy 
Committee,  Senator  Pastore,  I  learned  more  about  the  true  nature  of 
U.S.  military  strength  in  Europe  than  I  had  in  18  years  as  a 
member  of  the  Armed  Services  Committee.  I  was  thinking  of  all 
that  this  morning,  at  a  hearing  incident  to  the  confirmation  of  the 
new  Ambassador  to  Germany,  because  the  drain  on  the  American 
taxpayer  of  these  troops  in  Europe  has  never  been  properly  pre- 
sented from  the  standpoint  of  their  true  military  value.  Every 
American  should  know  that  you  or  I  could  walk  in  this  room  with  a 
Hiroshima  bomb  in  each  hand.  There  should  be  no  secret  about  such 
a  fact  the  resuh  of  tremendous  development  of  blast  as  against 
weight.  This  is  a  subject  Dean  Fisher  is  far  better  informed  on  than 
I.  The  degree  as  well  as  the  nature  of  all  this  secrecy  I  have  con- 
cluded, in  my  own  mind,  is  in  order  to  perpetuate  billions  of  dollars 
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of  waste  of  the  taxpayers'  money  when  it  comes  to  any  true  analysis 
of  military  strength. 

Under  its  terms,  and  these  are  the  terms  of  your  bill,  INIr.  Chair- 
man, not  only  would  the  Congress  be  kept  informed,  it  would  also 
have  the  opportunity  to  pass  judgment,  and  that  would  be  all  to  the 
good  because  it  would  be  in  the  letter  and  spirit  of  the  framers  of 
the  Constitution. 

Thank  you  and  the  committee  for  your  courtesy  in  listening  to  me 
this  morning. 

Senator  Er\in.  We  often  say  that  the  first  amendment  is  designed 
to  give  us  an  enlightened  and  knowledgeable  electorate.  As  Chair- 
man of  the  Commitments  Subcommittee  of  the  Senate  Foreign  Rela- 
tions Committee,  you  have  rendered  services  of  an  inestiminable 
value  to  the  Congress  as  well  as  the  American  people  by  some  of  the 
things  you  have  been  able  to  reveal  as  being  carried  on  under  execu- 
tive agreements,  not  only  without  knowledge  of  the  American 
people,  but  without  knowledge  of  their  representatives  in  the  Con- 
gress. 

Senator  Symingtot^.  I  do  thank  you,  Mr.  Chairman,  One  of  the 
significant  points  you  are  presenting  to  the  American  people  is  the 
vital  importance  to  this  Nation,  if  it  is  to  survive  and  prosper,  to 
realize  that  military  restraint  is  not  the  sole  aspect  of  true  national 
security.  To  me,  military  strength  can  be  divided  properly  into  three 
major  components.  First  is  the  capacity  to  destroy  any  enemy  when 
you  are  attacked,  along  with  certainty  on  your  part  that  he  knows 
you  can.  In  that  field  today,  I  think  we  are  in  good  shape.  Equally 
impoi'tant  under  our  system,  is  a  viable  economy,  with  a  sound 
dollar.  That  component  part  of  national  security  I  think  is  weaken- 
ing, getting  worse  instead  of  better.  Finally,  what  I  believe  is 
wrapped  up  in  these  hearings  of  yours  is  creclibility,  faith  of  the 
people  in  their  Government.  If  they  lose  that,  it  does  not  make  any 
difference  how  strong  vou  are  in  other  fields  I  do  not  think  the 
country  will  long  survive.  It  is  essential  for  the  American  people  to 
realize  what  you  have  brought  out  from  the  standpoint  of  the  rights 
of  the  Congress  under  the  Constitution,  that  we  must  have  a  mean- 
ingful position  in  decisions  not  only  incident  to  military  strength, 
where  there  is  a  great  deal  of  support  from  various  components  of" 
our  society,  but  also  in  policies  incident  to  economic  strength,  and 
above  all  in  the  importance  of  having  our  people  maintain  faith  in 
their  Government. 

Senator  Erven.  Thank  you. 

Did  you  have  some  questions? 

Professor  jMiller.  May  I  ask  you  one  question,  sir? 

Senator  Symixgtox.  Yes,  indeed. 

Professor  Miller.  As  a  member  of  the  executive  branch  for  a 
number  of  years  at  a  high-level  position,  could  you  comment  on 
whether  or  not  legislation  such  as  this  would  unduly  hamper  the 
executive  in  its  conduct  of  foreign  relations  ? 

Senator  Symington.  I  not  only  do  not  think  it  would  hamper  the 
Executive,^  Mr,  INIiller,  I  think  it  would  help  the  executive  branch.  I 
do  not  think  that  we  would  be  in  the  mess — and  I  use  the  word 
advisedly — that  we  are  in  today  in  Vietnam.  This  morning  we  had  a 
status  hearing  on  what  is  going  on  in  Veitnam  today,  before  the 
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Armed  Services  Committee.  If  we  pass  this  kind  of  legislation,  in 
the  future  we  will  not  get  into  this  character  of  problem.  If  jou  add 
the  $140  billion,  that  we  put  into  Vietnam  and  the  environs  in 
Southeast  Asia,  to  the  total  amount  of  military  money  we  have  put 
into  Europe  since  World  War  II,  you  reach  a  figure  greater  than 
the  national  debt.  This  would  never  have  happened  if  this  type  and 
character  of  proposed  legislation  had  been  on  the  books. 

The  figures  I  quoted  from  Chairman  Ervin  about  these  agree- 
ments are  the  reason  we  have  some  375  major  bases  abroad,  and 
3,000  minor  installations.  That  is  what  is  cutting  the  very  guts  out 
of  our  economy,  our  financial  position  as  a  Nation.  It  was  only  some 
20  years  ago  that  we  had  $241/2  billion  in  gold ;  and  owed  $7  'billion 
redeemable  in  gold.  Today  our  gold  has  gone  from  $241^  billion 
down  to  $10  billion.  Depending  on  how  you  figure  it,  in  effect,  I 
think  it  is  between  $30  billion  and  $60  billion  in  current  liabilities 
debt.  Any  banker  is  interested  in  one  thing  when  you  ask  for  a  loan, 
that  is  your  net  current  position.  From  the  standpoint  of  a  corpora- 
tion, this  nation  is  totally  insolvent. 

I  have  two  great  cities  in  my  State.  Both  are  bankrupt,  according 
to  their  mayors.  The  State  cannot  spend  more  than  it  takes  in,  there- 
fore, everybody  comes  down  here  to  Washington  where  we  have  the 
most  modern  printing  presses  in  the  world.  I  do  not  think  it  will 
stop  unless  the  executive  branch  makes  the  Congress  a  full  partner 
in  the  where  and  why  and  how  about  money  going  out.  That  is  why 
I  think  this  legislation  would  also  help  the  executive  branch.  We 
should  be  allowed  to  share  the  responsibility. 

Professor  Miller.  Thank  you,  sir.  No  further  questions. 

Senator  Ervin.  Senator,  we  are  greatly  indebted  to  you  for  your 
appearance  here  and  your  thoughtful  testimony  that  you  have  given 
us.  And  I  sincerely  hope  that  this  committee,  and  in  conjunction 
with  the  Senate  Committee  on  Foreign  Relations,  will  find  a  solu- 
tion to  the  problem  which  is  embraced  in  the  Case  bill  and  embraced 
in  this  bill.  Thank  you. 

Senator  Symington.  Thank  you,  Mr.  Chairman.  Many  of  us  look 
to  you  as  our  leader  in  this  field,  and  we  wish  you  the  best  of  suc- 
cess. 

Senator  Ervin.  Thank  you,  sir. 

Senator  Symington.  Thank  you. 

Senator  Ervin.  Will  counsel  call  the  next  witness  ? 

Mr.  Edmisten.  Mr.  Chairman,  we  may  not  have  time,  but  I  would 
like  to  call  Prof.  John  N.  Moore  of  the  School  of  Law  of  the  Uni- 
versity of  Virginia.  He  has  been  an  expert  in  this  field  for  quite 
some  time.  Perhaps  we  will  not  get  through,  but  I  think  it  would  be 
wise  to  start. 

Senator  Erm:n.  I  wish  to  welcome  you  to  the  subcommittee  and 
express  our  deep  appreciation  of  your  willingness  to  come  and  give 
us  the  benefit  of  your  vast  study  of  this  subject.  We  certainly  are 
grateful  to  you. 

STATEMENT  OF  PROF.  JOHN  N.  MOORE,  SCHOOL  OF  LAW, 
UNIVERSITY  OF  VIRGINIA 

Professor  Moore.  Thank  you,  Mr.  Chairman.  It  is  a  great  pleas- 
ure to  be  here.  I  prepared  a  written  statement  for  the  record,  but 
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since  the  statement  is  rather  lengthy,  and  the  time  is  short  this 
morning,  I  think  it  might  be  preferable  if  I  tried  to  summarize  the 
basic  points  in  my  statement,  and  then,  if  you  would  like  to  come 
back  and  talk  about  any  of  the  sections  in  the  statement,  we  can  do 
that. 

It  is  a  pleasure  to  appear  before  the  Subcommittee  on  Separation 
of  Powers  to  discuss  executive  agreements  and  the  congressional 
executive  relations  in  foreign  affairs. 

There  are  four  principal  issues  that  I  would  like  to  focus  on  this 
morning.  The  first  of  those  is  the  constitutional  basis  for  executive 
agreem.ents.  The  second  is  the  scope  of  authority  to  conclude  execu- 
tive agreements,  and  the  third  is  the  scope  of  congressional  author- 
ity to  regulate  executive  agreements.  And  finally,  I  would  like  to 
apply  these  principles  to  the  legislation  which  is  before  the  commit- 
tee. 

Before  we  turn  to  the  four  issues,  I  would  like  to  make  clear  first, 
what  the  issue  is  not.  The  issue  is  not  the  international  aspects  of 
executive  agreements  versus  the  treaty  power.  In  terms  of  their 
international  legal  effect,  they  have  essentially  the  same  effect.  In 
terms  of  their  international  political  effect,  there  may  well  be  differ- 
ences in  terms  of  the  kinds  of  signals  that  one  is  sending  to  another 
nation,  and  customarily  a  treaty  commitment  has  meat.  We  are  sig- 
naling a  very  important  kind  of  commitment.  That  does  not  mean 
that  executive  agreements  cannot  always  be  important,  but  certainly 
when  you  choose  the  treaty  form,  it  signals  an  important  commit- 
ment. 

Turning  to  the  constitutional  issues,  and  it  really  is  a  question  of 
the  authority  of  the  President,  and  the  President  and  the  Senate, 
and  the  President  and  Congress  to  conclude  international  agree- 
ments. Let  us  look  first  at  the  constitutional  basis  for  executive 
agreements.  Article  2,  section  2  of  the  Constitution  provides  that 
Congress  shall  have  power,  the  Senate,  that  is  the  President  shall 
have  power  to  conclude  international  agreements  by  and  with  the 
consent  of  the  Senate,  provided  that  two-thirds  of  the  Senators  pres- 
ent concur.  The  record  of  the  Constitutional  Convention  does  not 
tell  us  what  a  treaty  is  within  the  meaning  of  this  provision,  nor  is 
there  any  evidence  that  the  Convention,  in  it,  that  the  treaty  power 
was  to  be  the  only  constitutional  procedure  for  concluding  interna- 
tional agreements. 

Moreover,  more  important,  the  treaty  powers  seem  to  be  a  kind  of 
implicit  clash  with  the  specific  grants  of  authority  to  both  Congress 
and  the  President,  which  strongly  implied  for  their  effectuation  and 
inherent  power  to  conclude  international  agreements  pursuant  to 
those  specific  grants.  Now,  the  Congress  itself  interpreted  the  Con- 
stitution in  that  way  as  early  as  1792  when  it  passed  an  act  delegat- 
ing responsibility  to  the  Postmaster  General  to  conclude  interna- 
tional postal  agreements. 

Now,  whatever  the  initial  understanding  of  the  framers,  it  is  very 
•clear  after  180  years  of  constitutional  practice,  that  the  executive 
agreement  is  a  constitutional  modality  of  concluding  international 
agreements.  If  we  look  to  the  very  substantial  constitutional  practice 
ihese  figures  here  are  interesting.  As  of  January  1,  1969,  the  United 
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States  had  in  force  1,909  major  treaties,  and  300,  or  rather  973 
major  executive  agreements,  or  a  ratio  of  almost  four  executive 
agreements  to  every  treaty.  If  we  look  to  the  number  of  executive 
agreements  conchided,  and  reprinted  in  the  official  series  since  April 
1955,  or  from  1955  through  April  of  1972,  there  are  approximately 
5,591  executive  agreements  that  have  been  concluded  in  that  period. 

The  Supreme  Court  authority  also  supports  the  constitutionality 
of  the  executi\e  agreement.  There  are  at  least  two  cases  squarely  on 
point,  the  Belmont  and  Pink  case.  And  there  is  no  case  to  my 
knowledge  that  has  ever  held  that  an  executive  agreement  is  invalid 
because  it  did  not  follow  the  procedures  of  the  treaty  power. 

Let  us  shift  than  to  the  second  of  the  issues,  which  really  is  the 
major  issue,  and  that  is  the  scope  of  authority  to  conclude  executive 
agreements.  Now,  the  Constitution  did  not  tell  us  what  a  treaty 
meant,  so  we  have  a  variety  of  tests  that  have  been  propounded  by 
different  scholars.  On  the  one  extreme,  we  have  an  importance  test^ 
in  which  it  is  asserted  that  only  important  agreements  can  be  con- 
cluded by  virtue  of  the  treaty  power,  and  the  miimportant  agree- 
ments are  left  to  the  executive  agreement  power.  This,  I  think,  when 
one  first  looks  at  it,  seems  to  make  a  great  deal  of  sense,  because  why 
did  we  have  this  extraordinary  majority  in  the  Senate  required 
unless  it  was  to  be  something  that  was  quite  important.  On  closer 
analysis,  however,  I  am  deeply  troubled  by  this,  and  I  think  it 
would  not  stand  either  analytically  or  from  a  policy  perspective. 

In  the  first  place,  it  is  not  responsive  to  the  principal  kind  of 
argument  for  the  executive  agreement.  This  constitutional  l^asis, 
which  is  that  executive  agreements  are  inherent  in  t\\Q  kinds  of  spe- 
cific guarantees  to  Congress,  and  t\\&  President  with  the  treaty 
power,  so  that  there  is  nothing  in  those  guarantees  that  suggest  that 
Congress  or  the  President  only  has  the  authority  to  make  unimpor- 
tant Commander-in-Chief  decisions,  for  example,  or  unimportant 
decisions  concerning  the  postal  service. 

Secondly,  it  is  hopelessly  unresponsive  to  the  constitutional  prac- 
tice. There  have  been  many  very  important  international  agreements 
made  by  the  United  States  under  the  executive  agreement  power, 
both  congressional  executive  power  and  Presidential  power,  and 
those  include  the  annexation  of  Texas  and  Hawaii.  They  include  the 
Korean  agreement  in  1949.  They  include  the  four-power  Berlin 
agreement  ending  the  Berlin  crisis,  and  a  variety  of  other  agree- 
ments which  we  might  go  into.  The  scholars  vie  with  one  another 
for  the  length  of  the  list  that  they  can  come  up  with  on  important 
executive  agreements,  but  there  are  certainly  very  many. 

The  third  difficulty  I  have  with  this  important  test  is  that  it  is 
really  not  responsive  to  the  functional  strengths  and  weaknesses  in 
making  the  kind  of  allocation  we  are  concerned  with.  Certainly  our 
startling  premise  ought  to  be  that  there  is  a  very  important  policy  to 
be  served  by  shared  responsibility,  and  that  is  that  there  should  be 
wide  participation  in  decisions  both  Iw  Congress  and  the  Executive. 
It  seems  to  me  that  the  case  for  cutting  down  that  policy,  or  taking 
a  decision  that  would  override  that  policy,  must  be  based  on  some 
functional  strengths  of  the  executive  branch  which  are  stronger  than 
that  particular  policy  in  certain  cases.  And  that  is  sometimes,  we- 
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will  say,  tlie  necessity  of  crises  management,  the  need  for  speed,  the 
need  for  secrecy  when  it  is  a  genuine  need  for  secrecy,  which  over- 
ride this  interest  in  shared  responsibility.  And  that,  in  fact,  is  what 
the  division  of  powers  under  the  Constitution,  it  seems  to  me,  is 
based  on,  that  despite  the  enormous  importance  of  some  decisions 
made  under  the  Commander-in-Chief  power,  we  do  say  those  deci- 
sions are  entrusted  to  the  Executive. 

At  the  opposite  extreme,  if  I  can  move  to  the  second  test  for 
scope,  we  have  a  test  that  says  that  the  scope  of  authority  is  one 
that  is  plenary  in  the  President,  and  it  is  based  on  his  inherent 
authority  under  the  foreign  relations  power  of  the  United  States.  We 
cannot  dismiss  this  theory  out  of  hand,  since  it  is  the  theory  which 
is  held  by  some  of  the  most  thoughtful  constitutional  observers  of 
treaty  power,  including  Prof.  Wallace  JSIcClure  and  Prof.  Quincy 
Wright.  I  am  somewhat  troubled,  however,  by  it  because  it  seems  to 
me  it  is  based  on  several  points  that  are  not  fully  explained.  One  is 
that  just  because  there  is  an  inherent  Federal  power  of  foreign 
relatio]is,  it  does  not  necessarily  mean  that  that  power  is  concurrent 
with  Presidential  as  opposed  to  congressional  power.  We  have  still 
not  divided  up  that  power  between  Congress  and  the  President.  I 
think  it  is  clear  beyond  doubt  that  the  power  is  Federal  and  does 
reside  in  the  States,  and  I  think  that  basically  the  Curtiss-Wright 
decision,  in  suggesting  that  there  was  this  inherent  power,  is  basi- 
cally going  to  a  point  though  that  there  was,  in  fact,  some  sugges- 
tion that  the  power  would  reside  in  the  Executive,  and  Hamilton 
certainly  took  that  view. 

The  second  thing  that  troubles  me  about  it,  I  think,  is  it  is  too  broad 
in  terms  of  constitutional  policies  at  stake.  We  are  concerned  with 
shared  responsibilit}'^,  and  unless  there  is  a  good  functional  reason 
for  setting  aside  that  principle,  then  it  seems  to  me  we  ought  to  maxi- 
mize congressional  participation. 

Let  me  shift  to  the  third  scope  of  the  subject  matter  test,  and  this 
is  the  one  that  I  would  embrace,  and  also  the  one  that  I  believe  is 
most  widely  shared  today,  and  that  is  what  I  would  call  a  subject 
matter  test:  and  that  is  the  President,  only  the  President  and  Con- 
gress have  the  authority  to  conclude  executive  agreements  in  situa- 
tions in  which  the  agreement  and  the  subject  matter  of  the  agree- 
ment is  within  their  constitutional  powers.  That  is,  if  you  take  the 
powers  of  the  President  constitutionally,  you  take  the  powers  of 
Congress  constitutionally,  they  can  conclude  international  agree- 
ments that  are  inherent,  that  are  incident  to  those  particular  powers. 

Now,  this  test,  it  seems  to  me,  is  the  one  that  is  reflected  in  most 
of  the  case  law  on  point. 

It  is  implicit  in  circular  175,  the  State  Department's  procedure  for 
choosing  internally  within  the  administration  which  kind  of  form  is 
to  be  used,  and  it  seems  to  me  it  would  be  the  one  most  in  keeping 
with  our  tradition  of  separation  of  powers.  If  we  adopt  the  subject 
matter  test,  there  are  basically  four  different  kinds  of  modalities 
then  of  concluding  international  agreements. 

The  first  of  those  is  the  treaty,  and  under  the  treaty  power,  you 
can  conclude  any  international  agreement  that  is  properly  a  subject 
of  foreign  relations  with  no  basic  limitation  on  the  subject. 


144 

The  second  would  be  the  executive  agreement  pursuant  to  treaty, 
which  is  nothing  more  than  saying  a  treaty  can  delegate  authority 
to  the  executive  branch  to  conclude  further  agreements.  I  would  call 
that  an  executive  agreement  pursuant  to  treaty.  Some  scholars  call 
that  kind  of  agreement  itself  a  treaty. 

The  third  category  would  be  that  the  Congress  and  the  President, 
acting  together,  even  in  terms  of  either  a  prior  delegation  of  author- 
ity or  in  terms  of  subsequent  approval,  can  act  together  to  conclude 
an  international  agreement.  I  would  call  that  a  congressional-execu- 
tive agreement.  It  must  be  concluded  within  the  realm  of  the  basic 
authority  of  Congress  to  act  in  general. 

Lastly,  the  President  can,  within  the  area  of  Presidential  power  in 
general,  conclude  international  agreements  which  are  incident  to 
those  kinds  of  Presidential  powers.  And  I  would  call  that  kind  of 
an  agreement  a  Presidential  agreement,  which  is  a  particular  kind 
of  executive  agreement. 

Now,  let  us  look  very  briefly  at  the  scope  of  these,  because  once 
you  put  it  in  terms  of  subject  matter,  you  still  have  to  answer  the 
question:  Well,  how  much  authority  does  Congress  have  and  how 
much  authority  does  the  President  have?  In  terms  of  congressional 
authority,  there  is  some  doubt  still,  I  suppose,  based  on  Mr.  Justice 
Holmes'  dictum  in  MissouH  v.  Holland^  whether  Congress  has 
legislative  authority  that  is  coextensive  with  the  treaty  power.  I  am 
persuaded  that  today  it  does,  and  there  is  no  area  properly  the  sub- 
ject of  foreign  relations  that  Congress  could  not  deal  with.  Let  us 
sav.  if  it  does  not  violate  some  other  guarantee  of  the  Constitution 
or  the  prniciple  of  separation  of  powers,  if  that  is  so,  then  congres- 
sional-executive agreements  basically  for  constitutional  purposes  are 
essentially  the  equivalent  of  the  treaty  power. 

With  respect  to  Presidential  agreements  and  Presidential  author- 
ity, there  are  the  usual  sources  here,  the  Commander  in  Chief  power, 
the  Presidential  power  as  Chief  Executive,  his  power  as  the  princi- 
pal representative  of  the  Nation  in  foreign  affairs,  and  his  power  to 
make  sure  that  the  laws  are  properly  executed. 

One  point  that  I  think  is  critical  to  make  at  this  point  is  that  we 
should  not  simply  equate  executive  agreements  with  Presidential 
agreements.  Of  the  5.590  agreements  which  have  been  entered  into 
by  the  United  States  between  1955  and  April  of  1972,  the  best  indi- 
cation that  I  can  find  is  that  only  64  of  those  agreements,  or  slightly 
over  1  percent  of  the  total  of  agreements  were  concluded  pursuant  to 
solely  Presidential  authority.  I  think  that  fact  is  of  major  signifi- 
cance if  we  are  concerned  with  the  abuse  of  the  executive  agreement 
and  legislation  to  try  to  get  to  whatever  the  problem  may  be ! 

Let  me  for  a  moment  progress  and  try  to  deal  specifically  with  the 
Spanish,  Portugese,  and  Bahrain  base  agreements,  since  I  know  this 
is  an  area  that  particularly  concerns  the  Congress.  The  agreement 
with  Portugal  for  the  use  of  Lajes  Field  in  the  Azores  would  seem 
authorized  pursuant  to  article  8  of  the  North  Atlantic  Treaty  whirh 
contemplates  joint  efforts  to  maintain  a  capacity  for  individual  and 
collective  defense.  Similar  executive  agreements  have  been  concluded 
pursuant  to  the  North  Atlantic  Treaty,  and  covering  tlie  defense  of 
Iceland,  the  defense  of  Greenland,  and  providing  military  facilities 
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in  Canada  and  Greece,  as  well  as  a  prior  agreement  with  Portugal, 
providing  military  facilities  in  the  Azores.  The  North  Atlantic 
Treaty  aside,  the^^ase  agreement  with  Portugal,  as  well  as  those 
with  Spain  and  Bahrain,  which  are  not  within  the  NATO  area, 
would  seem  to  be  within  the  independent  authority  of  the  President, 
as  Commander  in  Chief,  at  least  in  the  absence  of  legislation  prohib- 
iting such  initiatives.  The  closest  precedent  would  seem  to  be  the 
destroyer  for  bases  deal  during  1940  by  which  President  Roosevelt 
acquired  base  rights  in  New  Foundland,  Bermuda,  the  Bahamas, 
Jamaica,  St.  Lucia,  Trinidad,  and  British  Guinea,  in  exchange  for 
the  transfer  to  a  sorely  pressed  Great  Britain  of  50  over-age 
destroyers.  Prior  to  the  agreement,  President  Eoosevelt  cautiously 
obtained  the  opinion  of  Attorney  General  Robert  H.  Jackson  that 
transfer  by  Presidential  agreement  would  be  lawful.  Although  Jack- 
son's opinion  also  relied  on  a  somewhat  stretched  interpretation  that 
existing  legislation  authorized  acquisition  of  the  bases,  the  opinion 
strongly  suggested  that  the  acquisition  would  have  been  constitu- 
tional even  if  concluded  solely  on  the  President's  authority  as  Com- 
mander in  Chief. 

Similarly,  there  is  substantial  authority  that  the  Commander-in- 
Chief  power  includes  the  authority  to  station  the  Armed  Forces 
abroad,  even  in  time  of  peace,  which  is  a  slightly  different  way  of 
phrasing  largely  the  same  issue.  The  principal  examples  of  this 
practice  include  President  Roosevelt's  actions  immediately  before 
U.S.  entry  into  World  War  II  in  occupying  Greenland  with  Ameri- 
can forces  and  in  arranging  through  an  exchange  of  letters  for  the 
substitution  of  American  for  British  forces  in  Iceland. 

Let  us  go  to  the  third  issue,  the  scope  of  congressional  authority 
to  regulate  executive  agreements.  Here  it  seems  to  me  Congress  can 
certainly  terminate  any  delegation  of  authority  which  it  has  made  to 
the  Executive  for  the  Executive  to  conclude  international  agree- 
ments. That  simply  is  the  kind  of  formal  termination  of  the  delega- 
tion of  authority. 

Secondly,  I  think  Congress  has  the  power  to  by  specific  legislation 
terminate  the  effect  of  international  agreements,  whether  concluded 
by  the  treaty  power  or  concluded  by  the  executive  agreement  power. 

In  terms  of  the  limitations  on  congressional  authority,  how^ever,  I 
think  there  are  generally  three,  and  they  are  inherent  in  the  doctrine 
of  separation  of  powers.  The  first  of  those  is  that  it  seems  to  me 
rather  unquestionable  that  at  this  point  that  there  are  at  least  some 
areas  that  are  exclusively  within  Presidential  control.  Those  would 
include  in  a  kind  of  hard-core  minimum  the  conduct  of  hostilities 
during  a  major  war.  Secondly,  the  recognition  of  foreign  govern- 
ments, and  third.  I  believe,  the  negotiation  of  international  agree- 
ments, so  at  least  it  is  within  those  areas  of  exclusive  Presidential 
authority  where  there  is  no  power  of  Congress  to  limit  the  power  of 
the  President  in  any  way. 

Secondly,  the  power  of  Congress  is  to  investigate  and  to  seek 
information  about  these  issues.  Also,  it  seems  to  me  to  be  limited 
probably  by  the  sam.e  kind  of  relevance  test  and  subject  matter  test. 
If  it  is  a  subject  matter  which  Congress  does  not  have  authority  to 
legislate  on.  Congress  probably  does  not  have  authority  to  make  an 
investigation. 
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I  doubt,  for  example,  if  they  could  investigate  the  executive 
branch  in  their  operation  of  the  combat  and  conduct  of  hostilities  to 
take  Hamburger  Hill  in  Vietnam. 

A  third  point  is  though  Mr.  Justice  Jackson  has  strongly  implied 
in  his  three  categories  in  the  steel  seizure  case,  that  when  Congress 
acts  against  the  President,  any  Presidential  powers  are  at  their 
lowest  ebb;  nevertheless,  it  seems  to  me  questionable  whether  Con- 
gress can  broadly  withdraw  a  major  area  of  independent  Presiden- 
tial authority  as  opposed  to  enacting  legislation  on  a  case-by-case 
basis.  And  that  really,  I  suppose,  goes  to  a  kind  of  constitutional 
amendment  saying  that  we  are  going  to  try  to  redraw  the  lines 
ahead  of  time  in  terms  of  which  brancli  has  the  authority  to  con- 
clude which  kinds  of  agreements.  And  I  am  troubled  by  that,  even 
in  terms  of  INIr.  Justice  Jackson. 

Senator  Ervin.  I  just  have  a  signal  that  I  have  a  rollcall  vote, 
and  I  think  perhaps  this  is  an  appropriate  time  to  recess  until  2 
o'clock.  Will  that  suit  you  to  come  back  at  2  ? 

Professor  Moore.  That  is  fine.  JMr.  Chairman. 

Senator  Ervin.  Thank  you. 

(Whereupon,  at  12:40  p.m.,  the  hearing  was  recessed  to  reconvene 
at  2 :00  p.m.,  this  same  day.) 

AFTERNOON  SESSION 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

STATEMENT  OF  JOHN  NORTON  MOORE— Resumed 

Professor  Moore.  Any  thoughtful  observer  must  share  the  concern 
of  Congress  that  it  maintain  a  vigorous  role  in  the  conduct  of  for- 
eign affairs,  that  it  be  more  fully  informed  of  the  international 
agreements  entered  into  by  the  executive  branch,  and  that  the 
Nation  avoid  involvement  in  foreign  wars  without  the  most  careful 
appraisal.  Nevertheless,  it  is  my  judgment  that  S.  3475,  the  principal 
legislation  before  this  subcommittee,  is  both  unconstitutional  and 
unwise. 

^^Hiatever  the  test  of  the  constitutional  parameters  of  the  author- 
ity of  the  President  to  conclude  presidential  agreements,  it  is  clear 
that  a  bill  which  asserts  congressional  control  over  all  executive 
agreements  would  encroach  on  the  independent  authority  of  the 
President.  At  least  those  agreements  concluded  pursuant  to  the 
exclusive  authority  of  the  President,  such  as  agreements  incident  to 
the  conduct  of  hostilities  in  wartime,  are  not  validly  subject  to  con- 
gressional control.  For  this  reason  alone  S.  3475  would,  if  enacted, 
be  uncoiistitutional.  JNIoreover,  even  in  areas  where  agreements  val- 
idly concluded  pursuant  to  Presidential  autliority  must  yield  to 
inconsistent  legislation,  it  seems  im]^i-oba])le  that  they  must  yield  to 
a  concurrent  resolution  as  opposed  to  an  act  or  joint  resolution 
having  the  force  of  law. 

The  bill  also  seems  unwise.  Thus,  section  1(b)  might  be  construed 
as  a  blanket  delegation  of  authority  to  the  President  to  conclude  any 
executive  agreement,  subject  only  to  obtaining  a  congressional 
majority  to  defeat  each  such  delegation  under  the  special  procedures 
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of  the  bill.  The  wisdom  of  such  a  sweeping  delegation  without  more 
explicit  congressional  consideration  of  each  category  of  agreement, 
even  if  constitutional,  is  open  to  doubt.  I  would  like  to  point  out 
that  the  language  of  section  1(b)  is  rather  broad  there.  It  says: 
"Except  as  otherwise  provided,  any  such  executive  agreement  shall 
come  into  force  with  respect  to  the  United  States  at  the  end  of  that 
first  period  of  60  days." 

So,  it  seems  to  me  that  there  is  a  strong  case  to  be  made  of  what 
in  fact  would  occur  is  a  very  blanket  delegation  of  authority  to  the 
President  under  the  procedures  of  the  bill. 

Second,  the  bill  would  mean  that  no  executive  agreement  could  be 
concluded  in  less  than  60  days  and  would  mean  at  least  a  60-day 
delay  for  all  executive  agreements  other  than  those  which  by  their 
terms  are  to  take  effect  beyond  60  days  from  their  conclusion.  This 
delay  would  seem  both  dangerously  rigid  in  situations  of  national 
opportunity  and  emergency  and  inordinately  costly  in  the  day -to- 
day conclusion  of  international  agreements  of  a  routine  nature.  For 
example,  in  the  happy  event  of  a  negotiated  settlement  of  the  Indo- 
china war  it  would  seem  beyond  belief  to  be  required  by  law  to 
delay  for  60  days  the  effect  "of  an  executive  agreement  ending  the 
war— including  the  repatriation  of  American  prisoners  of  war. 

Third,  as  the  last  example  implies,  since  even  oral  agreements  may 
be  binding  on  the  Nation,  and  since  many  minor  and  unreported 
agreements  are  routinely  entered  into  in  the  normal  operation  of  a 
government,  the  breadth  of  the  net  cast  by  section  2,  which  includes 
any  "international  agreement  or  commitment,  other  than  a  treaty, 
wliich  is  binding  upon  the  United  States,"  may  be  so  broad  as  to  be 
unworkable. 

Even  if  procedures  can  be  devised  for  ferreting  out  and  reporting 
all  such  agreements  to  Congress — at  reasonable  or  unreasonable  cost 
in  time  and  resources  within  the  executive  branch — Congress  would 
be  deluged  with  a  mass  of  trivia.  Such  a  deluge  is  hardly  responsive 
to  the  concerns  which  prompted  the  bill. 

Lastly,  except  for  agreements  concluded  pursuant  to  powers  exclu- 
sively presidential,  an  area  which  cannot  be  invaded  by  any  legisla- 
tion. Congress  already  has  constitutional  authority  to  terminate 
executive  agreements  by  passage  of  subsequent  inconsistent  legisla- 
tion. Congress  also  has  constitutional  authority  to  control  appropria- 
tions. 

In  summary,  the  procedures  established  by  S.  3475  seem  costly  in 
a  number  of  important  respects  yet  achieve  only  marginal  gains 
in  the  congressional  role. 

In  conclusion,  the  overwhelming  bulk  of  executive  agreements  are 
concluded  pursuant  to  congressional  or  treaty  authority.  Thus  for 
purposes  of  congressional-executive  relations,  the  issue  is  not  execu- 
tive agreements  versus  the  treaty  power.  The  issues  are  instead  what 
subject  matter  is  properly  a  subject  for  presidential  agreement  and 
what  presidential  agreements  must  yield  to  inconsistent  legislation. 
In  answering  these  questions,  there  is  the  same  strong  interest  in 
shared  responsibility  in  the  conduct  of  foreign  affairs  as  in  the 
Nation's  domestic  affairs.  This  principle  should  yield  only  when  nec- 
essary to  serve  an  equally  compelling  need  for  dispatch,  decisiveness. 
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secrecy,  crisis  management,  negotiating  responsiveness,  or  some  other 
need  genninely  rooted  in  fnnctional  advantages  of  the  Executive. 
Such  needs  seem  compelling  in  regard  to  the  conduct  of  hostilities, 
the  recognition  of  a  foreign  government,  and  the  negotiation  of 
international  agreements.  For  these  areas,  and  there  may  be  otliers, 
Executive  authority  should  be  and  probably  is  exclusive.  For  most 
other  areas,  presidential  agreements  should  and  probably  would 
yield  to  susequent  legislation. 

In  considering  executive  agreements,  as  well  as  the  other  issues  in 
the  current  debate  about  the  foreign  affairs  power,  we  might  profit- 
ably head  Dean  Acheson's  timeless  reminder  that  "[t]he  central 
question  is  not  whether  Congress  should  be  stronger  than  the  Presi- 
dent, or  vice  versa,  but  how  the  Congress  and  the  President  can  both 
be  strengthened  to  do  the  pressing  work  that  falls  to  each  to  do  and 
to  both  to  do  together." 

The  President  should  remember  that  congressional  support  is  a 
prerequisite  for  a  successful  foreign  policy.  The  President  is  depend- 
ent on  Congress  for  legislative  implementation  and  appropriations, 
can  in  some  areas  be  legislatively  curbed  by  Congress,  and  above  all 
must  have  the  national  consensus  which  only  strong  congressional 
support  can  provide.  Congress  can  also  be  a  helpful  forum  for 
obtaining  new  ideas  and  for  refining  old  policies.  These  realities  sug- 
gest the  importance  of  vigorous  consultation  with  Congress  and  of 
informing  Congress  of  Executive  policies  fully  and  candidly  even  if 
some  lumps  are  taken  in  return. 

The  President  sliould  work  out  informal  procedures  to  systemati- 
cally inform  Congress  of  all  significant  agreements. 

In  addition,  congressional  preferences  to  participate  in  the  making 
of  particular  types  of  agreements  should  be  weighted  heavily  even 
when  the  President  has  constitutional  authority  to  conclude  such 
agreements  as  Presidential  agreements  or  pursuant  to  prior  treaty  or 
congressional  authorization. 

The  Executive  might  also  experiment  with  submitted  to  Congress 
for  approval  by  joint  resolution  some  of  the  military  base  agree- 
ments of  greatest  concern  to  Congress. 

The  Congress  should  remember  that  there  are  good  reasons  for 
Presidential  leadership  in  foreign  affairs.  These  include  the  facility 
of  the  Executive  to  act  with  speed  and  decisiveness,  his  capacity  to 
respond  with  a  high  or  low  profile,  to  act  with  negotiating  respon- 
siveness and  secrecy — when  genuinely  required,  and  to  have  access  to 
more  complete  information.  The  recent  China  initiative  by  President 
Nixon  illustrates  all  of  these  Presidential  attributes.  Finally,  as  the 
only  elected  official  responsible  to  the  Nation  as  a  whole,  the  Presi- 
dent has  a  unique  responsibility  and  capacity  for  a  unified  foreign 
policy.  This  is  not  to  suggest  that  Congress  should  forego  vigorous 
debate  of  important  foreign  policy  issues  or  close  scrutiny  of  Execu- 
tive policies.  It  is  to  suggest  that  Congress  should  cautiously  assess 
claims  of  Executive  usurpation  of  the  congressional  role  in  foreign 
affairs  and  should  curtail  Presidential  flexibility  only  where  there 
are  compelling  reasons  to  do  so. 

Congress  can  make  known  its  interest  in  considering  particular 
kinds  of  agreements,  and  can  through  hearings  formulate  policy 
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guidelines  for  the  Executive.  Drastic  legislation  or  constitutional 
amendment,  however,  should  be  avoided.  Present  constitutional  pro- 
cedures, like  the  common  law,  have  evolved  from  felt  needs  and  the 
press  of  trying  events.  The  resulting  executive  agreement  has  served 
us  well  and  if  we  did  not  have  it  we  would  certainly  have  to  invent 
it. 

Thank  you,  Mr.  Chairman. 

(The  full  statement  of  Mr.  JNIoore  and  footnotes  follow :) 

Executive  Agreements  and  Congressional  Executive  Relations 

(By  John  Norton  Moore) 

It  is  a  pleasure  to  appear  before  the  Subcommittee  on  Separation  of  Powers 
to  discuss  executive  agreements  and  congressional-executive  relations  in  for- 
eign affairs.  Corwin  has  written  that  the  Constitution  "is  an  invitation  to 
struggle  for  the  privilege  of  directing  American  foreign  policy."  ^  The  ensuing 
struggle,  evident  throughout  our  history,  has  become  especially  intense  at 
times  of  heightened  international  concern. 

Washington's  proclamation  of  "neutrality"  in  1793  at  the  outbreak  of  war 
between  France  and  Great  Britain  precipitated  a  classic  debate  between  Ham- 
ilton, writing  as  "Pacificus,"  and  Madison,  writing  as  "Helvidius."  Hamilton, 
in  defense  of  Washington's  proclamation,  urged  broad  Presidential  authority  in 
foreign  affairs : 

[A]s  the  participation  of  the  senate  in  the  making  of  treaties,  and  the 
power  of  the  legislature  to  declare  war,  are  exceptions  out  of  the  general  "ex- 
ecutive power"  vested  in  the  president;  they  are  to  be  construed  strictly,  and 
ought  to  be  extended  no  further  than  is  essential  to  their  execution.2 

Madison  countered  that  Congress  has  broad  authority  in  foreign  affairs  by 
virtue  of  its  power  to  declare  war  and  that  the  President's  powers  should  be 
construed  as  instrumental  only.^  Though  Congress  subsequently  passed  the  neu- 
trality act  of  1794.  history  has  in  large  measure  confirmed  the  strong  presi- 
dency envisaged  by  Hamilton.* 

A  second  debate  shook  the  country  in  the  early  1950's  in  response  to  the 
hopes  and  fears  occasioned  by  United  States  membership  in  the  United  Na- 
tions and  the  strains  of  an  unpopular  war  in  Korea. ^  The  focus  of  the  debate 
was  the  Bricker  Amendment,  a  proposed  constitutional  amendment  which,  in 
its  principal  form,  sought  to  restrict  the  treaty  power  as  a  source  of  federal 
legislative  authority  to  prevent  international  agreements  from  taking  effect  as 
domestic  law  without  subsequent  legislation  and  to  restrict  the  President's  au- 
thority to  enter  into  executive  agreements.  The  Bricker  Amendment  failed  in 
the  Senate  by  a  margin  of  only  one  vote.  Eighteen  years  later  it  is  generally 
agreed  that  the  Bricker  movement  proceeded  on  a  variety  of  constitutional 
misconceptions  and  that  adoption  of  the  Amendment  would  have  been  a 
disaster.^ 

Just  as  the  Korean  War  precipitated  the  Bricker  debate  so  too  the  Vietnam 
War  has  precipitated  a  wide-ranging  constitutional  debate  about  the  roles  of 
Congress  and  the  President  in  the  conduct  of  foreign  affairs.  Issues  in  the  de- 
bate all  of  which  are  currently  reflected  in  pending  legislation  include  the  au- 
thority to  commit  the  armed  forces  to  hostilities  abroad  "^  the  scope  of  the  "ex- 
ecutive privilege"  to  withhold  information  requested  by  Congress  ^  and  the 
extent  of  congressional  access  to  classified  information  ^  as  well  as  the  imme- 
diate subject  of  these  hearings  the  authority  to  conclude  international  agree- 
ments. The  unprecedented  scope  of  the  present  debate  suggests  that  it  may  b 
the  most  important  debate  in  the  nation's  history  about  the  constitutional  au- 
thority to  conduct  foreign  affairs. 

But  if  the  Constitution  has  been  an  invitation  to  struggle  equally  clearly 
some  issues  in  the  struggle  have  been  resolved.  Thus  it  is  generally  agreed 
that  the  President  has  operational  authority  over  the  conduct  of  hostilities 
an  authority  on  which  Congress  is  powerless  to  encroach.  Conversely,  it  is  gen- 
erally agreed  that  Congress  must  participate  in  the  decision  to  authorize  major 
hostilities  abroad.  Similarly,  there  is  no  doubt  that  executive  agreements,  val- 
idly concluded  within  areas  of  congressional  or  presidential  authority,  provide 
an  alternative  constitutional  means  for  concluding  international  agreements.^" 


See  footnotes  at  end  of  article. 
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It  is  also  clear  that  the  President  has  substantial  independent  authority  to- 
conclude  international  agreements  and  that  at  least  some  such  agreements  are 
not  subject  to  direct  regulation  by  Congress.  Let  me  illustrate  each  of  these 
propositions  about  executive  agreements  and  in  the  process  attempt  to  shed 
some  light  on  the  scope  of  presidential  and  congressional  authority  to  conclude 
international  agreements. 

THE  CONSTITUTIONAL  BASIS  FOR  EXECUTIVE  AGREEMENTS 

At  the  outset  we  should  be  clear  what  the  issue  is.  It  is  not  the  international 
authority  of  treaties  as  opposed  to  executive  agreements.  At  international  law 
treaties  and  executive  agreements  are  interchangeable  and  even  an  oral  agree- 
ment may  be  as  enforceable  as  the  most  solemn  treaty."  The  issue  is  instead 
the  constitutional  authority  of  the  President,  the  President  and  the  Senate, 
and  the  President  and  the  Congress  to  enter  into  international  agreements. 

Article  II  section  2  of  the  Constitution  provides  that  the  President  "shall 
have  power,  by  and  with  the  advice  and  consent  of  the  Senate,  to  make  trea- 
ties, provided  two  thirds  of  the  senators  present  concur."  This  Executive- 
Senate  treaty  procedure  may  be  used  to  conclude  any  international  agreement, 
provided  that  it  does  not  infringe  the  specific  guarantees  of  the  Constitution.^^ 
Though  the  record  of  the  Constitutional  Convention  demonstrates  that  the 
treaty  power  was  deliberately  entrusted  jointly  to  the  President  and  the  Sen- 
ate there  is  nothing  in  the  record  that  defines  what  is  meant  by  a  treaty  or 
that  forecloses  alternative  constitutional  procedures  for  concluding  interna- 
tional agreements. 13  in  fact,  by  differentiating  in  Article  I  section  10  between 
treaties  and  agreements,  while  mentioning  only  treaties  in  Article  II  section 
2,  the  Constitution  seems  to  imply  a  residual  federal  power  to  enter  into  inter- 
national agreements  other  than  by  the  treaty  process.  More  important,  the  spe- 
cific grants  of  authority  to  Congress  and  the  President,  as  well  as  any  inher- 
ent foreign  affairs  power,  strongly  suggest  for  their  effectuation  an  included 
authority  to  enter  into  international  agreements. i*  For  example,  the  grant  of 
authority  to  Congress  to  establish  postal  services  implies  for  its  effectuation 
authority  to  authorize  and  approve  international  agreements  for  postal  cooper- 
ation. As  early  as  1792  the  Congress  endorsed  this  interpretation  by  delegating 
authority  to  the  Postmaster  General  to  conclude  international  postal  agree- 
ments.i^ 

"Whatever  the  original  intent,  one  hundred  and  eighty  years  of  constitutional 
practice  and  repeated  rulings  of  the  Supreme  Court  have  established  beyond 
doubt  the  constitutional  validity  of  executive  agreements."  Professor  Myres 
McDougal  has  concluded  after  the  most  thorough  analysis  of  the  agreement 
power  to  date : 

No  illusion  as  to  the  exelusiveness  of  the  treaty-making  clause,  that  is  at  all 
affected  by  intimations  of  reality,  can  survive  the  fact  that  of  the  "nearly  two 
thousand  international  instruments"  entered  into  by  the  United  States  between 
1789  and  1939  "only  some  eight  hundred  were  made  by  the  treaty  process."  i^ 

This  reality  seems  even  more  compelling  today.  As  of  January  1,  1969  the 
United  States  was  party  to  909  treaties  and  3.973  executive  agreements,  or 
more  than  four  executive  agreements  for  every  treaty  !  ^^  And  between  1955 
and  April  1972  the  United  States  entered  into  5,591  execiitive  agreements  sufB- 
ciently  important  to  be  published  in  the  official  series.'^  It  is  evident  from 
these  figures  that  executive  agreements  are  an  indispensible  tool  of  foreign  re- 
lations, a  reality  recognized  by  Congi-ess  in  1950  when  it  established  the  official 
series  United  States  Treaties  and  Other  International  Agreements.-^ 

The  Supreme  Court  has  consistently  Tipheld  the  validity  of  international 
agreements  other  than  treaties  and,  in  fact,  in  United  States  v.  Belmont  21  and 
United  States  v.  Pink  -~  has  held  that  even  Presidential  agreements  are  the 
law  of  the  land  when  concluded  within  an  area  of  presidential  authority.  It  is 
equally  clear  from  a  long  line  of  cases  that  congressional-executive  agreements 
are  a  constitutional  modality  of  concluding  international  agreements.-' 

Corwin  summarizes  the  state  of  the  present  hnv  when  he  says  the  essential 
question  "is  not  whether  the  President  can  constitutionally  enter  into  executive 
agreements  with  other  governments — a  point  universally  conceded — but  what 
scope  these  may  today  validly  take."  24 
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THE   SCOPE   OF  AUTHORITY  TO   CONCLUDE  EXECUTIVE  AGREEMENTS 

In  the  absence  of  more  definitive  guidance  in  the  record  of  the  Constitu- 
tional Convention,  a  variety  of  tests  has  been  suggested  for  delimiting  the 
scope  of  authority  to  conclude  executive  agreements.  At  one  extreme  it  has 
been  asserted  that  executive  agreements  are  limited  to  unimportant  as  opposed 
to  important  agreements.-^  Aside  from  the  futility  of  attempting  to  agree  on 
what  agreements  are  important,  the  importance  test  is  not  responsive  to  the 
l)rincipal  constitutional  basis  for  executive  agreements.  That  is,  the  specific 
grants  of  authority  to  the  Congress  and  the  President  seem  to  include  author- 
ity to  authorize  or  conclude  those  international  agreements  necessary  to  effec- 
tuate the  grants.  Moreover,  constitutional  practice  will  not  support  a  distinc- 
tion that  only  unimportant  agreements  may  be  concluded  as  executive 
agreements, 

[T]he  United  States  annexed  Texas  and  Hawaii,  ended  the  first  world  war, 
joined  the  International  Labor  Organization,  the  Universal  Postal  Union  and 
the  Pan  American  Union,  settled  over  ten  billion  dollars  worth  of  post-World 
War  I  debts,  acquired  Atlantic  naval  bases  in  British  territory  during  World 
War  II,  acquired  all  financial  claims  of  the  Soviet  Union  in  the  United  States, 
joined  the  United  Nations  pledging  itself  not  to  make  separate  peace  in  W^orld 
War  II  and  to  accept  the  Atlantic  Charter,  submitted  over  a  score  of  cases  to 
international  arbitration,  and  modified  the  tariff  in  numerous  reciprocal  trade 
agreements,  by  means  other  than  the  treaty -making  process.-^ 

To  Professor  Wright's  list  might  be  added  the  Lawrence-Palmerston  agree- 
ment of  1850  by  which  the  Canadian  Terntory  of  Horseshoe  Reef  in  the  Niag- 
ara River  was  ceded  to  the  United  States,  the  1898  peace  protocol  with  Spain 
by  which  Spain  agreed  to  cede  Puerto  Rico  to  the  United  States,  the  Boxer 
Protocol  of  1901  authorizing  occupation  of  Chinese  ports  by  an  international 
exjieditiouiiry  force,  tlie  Taft-Katsnra  miderstanding  of  1905  concerning  the  in- 
terests of  the  United  States  and  Japan  with  respect  to  Korea  and  the  Philip- 
Itines,  the  1908  Root-Takahira  agreement  concerning  China  policy  and  mainte- 
nance of  the  status  quo  in  the  Pacific,  the  termination  of  hostilities  with 
[Mexico  in  11)14,  the  Lansing-Ishii  agreement  of  1917  concerning  the  interests  of 
Japan  in  China,  the  four-power  agreement  of  1949  ending  the  Berlin  Blockade, 
the  armistice  agi-eement  ending  the  Korean  War,  and  so  on.-^  Finally,  the  im- 
l)<)rtance  test  is  not  wholly  responsive  to  the  reasons  for  separation  of  powers. 
Decisions  entrusted  to  the  President  incident  to  his  authority  to  conduct  hos- 
tilities may  be  critical  to  the  survival  of  the  nation.  Yet  because  of  the  need 
for  speed,  flexibility,  and  decisiveness  in  crises,  such  decisions  are  rightly  en- 
trusted to  the  Executive  even  though  they  may  be  enormously  important. 
Where  functional  reasons  inherent  in  the  nature  of  Congress  and  the  Execu- 
tive suggest  presidential  or  congressional  predominance  on  particular  decisions, 
the  same  reasons  also  support  predominance  in  international  agreements  inci- 
dent to  such  decisions. 

At  the  other  extreme,  some  of  the  most  thoughtful  constitutional  observers, 
including  Professor  Quincy  Wright,  have  urged  that  the  constitutional  author- 
ity to  conclude  executive  agreements  is  plenary,  stennning  from  the  inherent 
foreign  affairs  power  of  the  Executive.  According  to  Professor  Wright : 

The  scope  of  the  President's  power  ...  is  considered  to  be  a  political  ques- 
tion upon  the  limits  of  which  he  himself  is  the  judge  at  least  in  the  first  in- 
stance. It  could  never  be  said  that  the  President  was  definitely  acting  contrary 
to  Constitutional  law  in  making  an  executive  agreement  unless  it  was  abso- 
lutely certain  that  the  agreement  would  not  be  carried  out.-^ 
Similarly.  Wallace  McClure  writes  : 

[A]  case  can  be  made  for  the  President's  constitutional  authority  to  enter 
into  and  enforce  any  bona  fide  international  agreement  that  is  not  in  conflict 
with  the  Constituti(m  regardless  of  congressional  approval  or  at  least  if  Con- 
gress does  not  by  law  dis.sent.-^ 

This  theory  of  inherent  presidential  authority  to  conclude  international 
agreements  receives  support  from  the  opinion  of  the  Supreme  Court  in  the  fa- 
mous Curtiss-Wrifjht  case. 3"  Mr.  Justive  Sutherland,  writing  for  the  Court,  in- 
dicated that  the  foreign  affairs  power  of  the  nation  is  inherent  and  does  not 
depend  on  a  specific  constitutional  grant  of  authority.  More  specifically,  the 
power  to  make  such  international  agreements  as  do  not  constitute  treaties  in 
the  constitutional  sense  .  .  .  which  is  [not]  expressly  affirmed  by  the  Constitu- 
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tion,  nevertheless  exist[s]  as  inherently  inseparable  from  the  conception  of 
nationality. 31 

One  difficulty  with  the  inherent  presidential  authority  test  is  that  it  seems 
to  assume,  without  adequate  explanation,  an  equivalence  between  inherent  fed- 
eral power  and  inherent  presidential  power.  More  important,  the  test  ignores 
the  strong  interest  in  shared  responsibility  underlying  the  separation  of  powers 
— an  interest  which  should  control  in  the  absence  of  crisis  or  other  functional 
basis  for  preferring  presidential  authority. 

The  preferable  t(  st,  and  one  which  seems  to  command  the  greatest  contem- 
porary support,  is  that  the  scope  of  authority  to  conclude  executive  agreements 
depends  on  the  constitutional  authority  of  the  President  and  the  Congress  to 
deal  with  the  subject  matter  of  the  agreement  in  question. ^2  That  is,  an  agree- 
ment concluded  solely  on  presidential  authority  must  be  within  the  President's 
power  as  Chief  Executive  of  the  nation,  Commander-in-Chief  of  the  army  and 
navy,  diplomatic  representative  of  the  nation,  or  some  other  general  presiden- 
tial power.  And  an  agreement  concluded  with  the  authorization  or  approval  of 
Congress  must  be  within  the  general  legislative  competence  of  Congress.  This 
subject  matter  test  seems  implicit  in  the  Department  of  State  "Circular  175 
Procedure."  ^^  It  is  also  the  test  most  in  accord  with  constitutional  practice,, 
the  constitutional  basis  for  executive  agreements,  and  the  nation's  general  tra- 
dition of  separation  of  powers.  Most  important  since  a  subject  matter  test  re- 
flects the  existing  functional  division  between  Congress  and  the  Executive,  it 
is  more  responsive  to  the  reasons  for  preferring  congressional  or  presidential 
authority.  Adopting  the  subject  matter  test,  the  scope  of  authority  to  conclude 
international  agreements  is  as  follows : 

1.  The  President  with  the  concurrence  of  two-thirds  of  the  senators  present 
may  conclude  an  international  agreement  on  any  subject  genuinely  a  concern 
of  foreign  relations.  Such  an  agreement  is  a  treaty  ; 

2.  The  President  may  conclude  an  international  agi-eement  expressly  or  im- 
pliedly authorized  by  a  valid  treaty.  Such  an  agreement  is  an  executive  agree- 
ment pursuant  to  treaty  (one  commentator  refers  to  such  agreements  as 
treaties)  ;  ^^ 

3.  The  President  may  conclude  an  international  agreement  expressly  or  im- 
pliedly authorized  by  prior  legislation  or  subsequently  approved  by  Congress 
on  any  subject  within  congressional  legislative  competence  and  genuinely  a 
concern  of  foreign  relations.  Such  an  agreement  is  a  congressional-executive 
agreement ; 

4.  The  President  may  conclude  an  international  agreement  solely  on  presi- 
dential authority  on  any  subject  within  his  independent  authority  and  genu- 
inely a  concern  of  foreign  relation.  Such  an  agreement  is  a  presidential 
agreement.3^ 

There  is  some  question  whether  congressional  authority  to  authorize  or  ap- 
prove congressional-executive  agreements  may  be  more  limited  than  the  essen- 
tially plenary  authority  of  the  President  and  the  Senate  to  conclude  an  inter- 
national agreement.  An  early  dictum  of  Mr.  Justice  Holmes,  writing  for  the 
Court  in  Missouri  v.  Hollmid,^^  suggeste<l  that  Congress  may  legislatively  im- 
plement a  valid  treaty  when  it  would  not  otherwise  have  legislative  authority 
under  its  enumerated  powers.  This  suggests  that  the  treaty  power  is  broader 
than  the  power  to  conclude  congressional-executive  agreements.  On  the  other 
hand,  Missouri  v.  Holland  was  decided  prior  to  the  enormous  expansion  of  the 
legislative  competence  of  Congress  under  the  fourteenth  amendment,  the  com- 
merce clause,  and  the  inherent  foreign  affairs  power  of  the  Congress.  As  a  re- 
sult. Professor  Louis  Henkin,  one  of  the  most  thoughtful  constitutional  schol- 
ars of  the  foreign  affairs  power,  has  concluded  that  today  the  legislative 
authority  of  Congress  would  extend  to  any  genuine  concern  of  foreign  affairs. 
That  is,  "the  same  factors  which  render  a  matter  proper  subject  for  a  treaty 
may  also  render  it  appropriate  for  independent  Congressional  legislation  under 
the  federal  fureign  affairs  power."  37  if  go,  and  I  would  support  his  judgment, 
the  Congressional-executive  agreement  is  for  constitutional  purposes  largely,  if 
not  precisely,  the  functional  equivalent  of  the  treaty. 

"Where  Congress  has  authority  over  the  subject  matter  of  an  agreement,  it 
has  broad  authority  to  delegate  authority  to  the  Executive  to  conclude  such 
agreements.  In  this  respect  the  particularly  broad  authority  of  Congress  to  del- 
egate to  the  Executive  in  foreign  affairs,  an  authority  based  on  the  fact  that 
most  such  foreign  affairs  powers  are  shared  powers,  has  been  repeatedly  con- 
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firmed  by  Congress  and  the  Supreme  Court.^s  And  though  the  practice  is  infre- 
quent,39  Congress  probably  also  has  authority  to  subsequently  approve  an  exec- 
utive agreement.'^o 

With  respect  to  the  independent  authority  of  the  President  to  conclude 
presidential  agreements,  authority  stems  primarily  from  the  powers  of  the 
President  to  "receive  ambassadors  and  other  public  ministers,"  to  "take  care 
that  the  laws  be  faithfully  executed,"  as  Chief  Executive  and  Commander-in- 
Chief,  and  any  inherent  foreign  affairs  power  entrusted  to  the  President. 
These  powers  include  authority  to  carry  on  the  diplomatic  relations  of  the  na- 
tion, to  recognize  foreign  governments,  to  settle  claims  by  and  against  the 
United  States,  to  negotiate  international  agreements  and  to  supervise  the  con- 
duct of  hostilities.  Recent  agreements  concluded  solely  on  presidential  author- 
ity include  settlement  of  a  variety  of  foreign  claims  by  and  against  the  United 
States — notably  the  Litvinov  Agreement  of  1934  by  which  the  United  States 
acquired  Soviet  assets  located  in  the  United  States,  the  1949  four  power  agree- 
ment ending  the  Berlin  Blockade,  the  Korean  Armistice  Agreements  of  1953, 
and  agreements  with  a  number  of  countries  for  deployment  of  United  States 
naval  vessels  to  foreign  ports  and  harbors.^i 

For  agreements  which  could  be  supported  by  constitutional  authority  under 
several  modalities  of  agreement,  the  President  may  choose  among  them  on  the 
basis  of  political  and  other  factors.  Factors  particularly  significant  in  this 
choice  include  congressional  preference,  the  importance  of  congressional  in- 
volvement— particularly  the  need  for  implementing  legislation  or  appropria- 
tions, and  the  degree  of  formality  internationally  desirable.  For  example,  since 
the  formalities  of  the  treaty  form  signal  major  or  long  lasting  international 
commitments  (note  that  the  converse  does  not  necessarily  follow)  normally  it 
would  be  inappropriate  to  use  a  treaty  when  it  is  internationally  desirable  to 
signal  only  a  routine  or  short  term  commitment. 

It  is  evident  from  the  variety  of  constitutional  modalities  for  concluding  in- 
ternational agreements,  executive  agreements  should  not  be  confused  with 
agreements  concluded  solely  on  presidential  authority — that  is,  presidential 
agreements.  The  overwhelming  bulk  of  executive  agreements  are  concluded 
pursuant  to  prior  or  subsequent  legislative  or  treaty  authorization.  For  exam- 
ple, of  the  5,591  executive  agreements  concluded  between  1955  and  April  1972 
only  64,  or  a  fraction  over  1%,  were  concluded  solely  under  the  independent 
authority  of  the  President.*^  This  ratio  is  particularly  significant  in  evaluating 
the  significance  of  executive  agreements  for  the  separation  of  powers  or  the 
need  for  general  legislation  to  assert  greater  congressional  control. 

The  recent  hearings  concerning  the  military  base  agreements  with  Spain,*^ 
Portugal,  and  Bahrain,^*  the  recommendations  of  the  Symington  Subcommittee 
on  Security  Agreements  and  Commitments  Abroad,^^  and  the  legislation  pend- 
ing before  this  Subcommittee  ^^  suggest  that  a  central  concern  of  the  Congress 
is  international  agreements  concluded  pursuant  to  presidential  initiative  and 
not  subsequently  submitted  to  Congress  or  the  Senate,  particularly  agreements 
involving  the  stationing  of  the  armed  forces  abroad.  In  the  absence  of  congres- 
sional authorization  or  approval,  such  agreements,  to  be  valid,  must  be  con- 
cluded either  pursuant  to  treaty  authorization  or  within  an  area  of  independ- 
ent presidential  authority. 

The  agreement  with  Portugal  for  the  use  of  Lajes  Field  in  the  Azores  would 
seem  authorized  pursuant  to  Article  3  of  the  North  Atlantic  Treaty  which 
contemplates  joint  efforts  to  maintain  a  capacity  for  individual  and  collective 
defense.  Similar  executive  agreements  have  been  concluded  pursuant  to  the 
Noi'th  Atlantic  Treaty  and  covering  the  defense  of  Iceland,  the  defense  of 
Greenland,  and  providing  military  facilities  in  Canada  and  Greece,  as  well  as 
a  prior  agreement  with  Portugal  providing  military  facilities  in  the  Azores.'*'^ 
The  North  Atlantic  Treaty  aside,  the  base  agreement  with  Portugal  as  well  as 
those  with  Spain  and  Bahrain  which  are  not  within  the  NATO  area,  would 
seem  to  be  within  the  independent  authority  of  the  President  as  Commander- 
in-Chief,  at  least  in  the  absence  of  legislation  prohibiting  such  initiatives.  The 
closest  precedent  would  seem  to  be  the  destroyer  for  bases  deal  during  1940  by 
which  President  Roosevelt  acquired  base  rights  in  Newfoundland,  Bermuda, 
the  Bahamas,  Jamaica,  St.  Lucia,  Trinidad,  and  British  Guiana  in  exchange 
for  the  transfer  to  a  sorely  pressed  Great  Britain  of  50  over-age  destroyers. 
Prior  to  the  agreement  President  Roosevelt  cautiously  obtained  the  opinion  of 
Attorney  General  Robert  H.  Jackson  that  transfer  by  presidential  agreement 
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would  be  lawful.  Although  Jackson's  opinion  also  relied  on  a  somewhat 
stretched  interpretation  that  existing  legislation  authorized  acquisition  of  the 
bases,  the  opinion  strongly  suggested  that  the  acquisition  would  have  been  con- 
stitutional even  if  concluded  solely  on  the  President's  authority  as  Command- 
er-in-Chief. 

Happily,  there  has  been  little  occasion  in  our  history  for  the  interpretation 
of  the  powers  of  the  President  as  Commander  in  Chief  of  the  Army  and  Navy. 
I  do  not  find  it  necessary  to  rest  upon  that  power  alone  to  sustain  the  present 
proposal.  But  it  will  hardly  be  open  to  controversy  that  the  vesting  of  such  a 
function  in  the  President  also  places  upon  him  a  responsibility  to  use  all  con- 
stitutional authority  which  he  may  possess  to  provide  adequate  bases  and  sta- 
tions for  the  utilization  of  the  naval  and  air  weapons  of  the  United  States  at 
their  highest  efficiency  in  our  defense.^s 

Similarly,  there  is  substantial  authority  that  the  Commander-in-Chief  power 
includes  the  authority  to  station  the  armed  forces  abroad  even  in  time  of 
peace,  which  is  a  slightly  different  way  of  phrasing  largely  the  same  issue."*^ 
Principal  examples  of  this  practice  include  President  Roosevelt's  actions  imme- 
diately before  United  States  entry  into  World  War  II  in  occupying  Greenland 
with  American  forces  and  in  arranging  through  an  exchange  of  letters  for  the 
substitution  of  American  for  British  forces  in  Iceland. 

THE  SCOPE  OF  CONGRESSIONAL  AUTHORITY  TO  REGULATE  EXECUTIVE  AGREEMENTS 

Congressional  authority  to  legislate  probably  extends  to  any  subject  genu- 
inely a  concern  of  foreign  affairs.  Congress  also  can  terminate  a  prior  congres- 
sional delegation  of  authority  to  the  Executive  to  conclude  executive  agree- 
ments. Similarly,  Congress  can  terminate  treaties  or  executive  agreements  by 
enacting  subsequent  legislation.  Such  legislation,  however,  could  not  lawfully 
terminate  the  international  effects  of  agreements,  and  unless  consented  to  by 
the  other  parties  to  the  agreement  such  termination  might  both  violate  inter- 
national law  and  undermine  the  credibility  of  national  commitments.  Congres- 
sional authority  is  further  limited  by  the  separation  of  powers  doctrine  which 
would  prevent  congressional  encroachment  on  any  exclusively  presidential  i)OW- 
ers.  Thus  Professor  McDougal  indicates  : 

[I]f  the  subject  of  the  agreement  is  a  matter  within  the  President's  special 
constitutional  competence — related,  for  example,  to  the  recognition  of  a  foreign 
government  or  to  an  exercise  of  his  authority  as  Commander  in  Chief- — a  real- 
istic application  of  the  separation  of  powers  doctrine  might  in  some  situations 
appropriately  permit  the  President  to  disregard  the  statute  as  an  unconstitu- 
tional invasion  of  his  own  power.^o 

One  authority  analogously  supporting  this  limitation  on  congressional  au- 
thority is  jSIyers  v.  United  States.^'^  In  the  Myers  case  the  Supreme  Court  held 
that  legislation  attempting  to  restrain  the  President  from  removing  an  ap- 
pointed executive  official  was  an  uncon?<titutional  invasion  of  the  removal 
power  of  the  President.  This  was  so  even  though  the  initial  power  of  appoint- 
ment was  constitutionally  a  joint  executive-congressional  power.  The  substan- 
tial authority  that  the  conduct  of  hostilities  is  an  exclusively  presidential 
power''-  also  suggests  that  Congress  may  not  regulate  international  agree- 
ments concluded  pursuant  to  that  power.  More  squarely  on  point,  both  Presi- 
dent Lincoln  and  Wilson  asserted  independent  authority  to  maintain  certain 
international  agreements  in  force  despite  contrary  legislation.  President  Lin- 
coln had  earlier  given  notice  to  Great  Britain  of  his  intention  to  terminate  the 
Rush-Bagot  of  1817  providing  for  permanent  limitation  of  naval  armaments  on 
the  Great  Lakes.  In  1865  Congress  adopted  a  joint  resolution  purporting  to 
ratify  his  action.  When  British  compliance  with  the  agreement  thereafter  im- 
proved. Lincoln  changed  his  mind  and  refused  to  terminate  the  agreement  de- 
spite the  congressional  action.  Similarly,  President  Wilson  refused  to  comply 
with  Section  34  of  the  Merchant  Marine  Act  of  1920  directing  the  President  to 
give  notice  of  termination  of  provisions  in  international  agreements  restricting 
the  right  of  the  United  States  to  levy  certain  discriminatory  duties.  Wilson 
urged  that  since  the  termination  clause  of  the  agreements  authorized  total  but 
not  partial  termination  the  congressional  action  would  require  the  negotiation 
of  new  agreements  and  was  an  unconstitutional  interference  with  the  Execu- 
tive's authority  to  conduct  foreign  affairs. •'''' 

At  a  minimum  the  sejiaration  of  powers  doctrine  wotild  preclude  regulation 
of  agreements  incident  to  the  conduct  of  hostilities,  but  there  is  substantial  au- 
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thority  that  the  prohibition  also  would  extend  to  the  recognition  of  foreign 
governments  ^^  and  the  negotiation  of  international  agreements.ss  And  accord- 
ing to  at  least  one  constitutional  scholar,  the  prohibition  would  include  the 
stationing  of  the  armed  forces  abroad  even  in  peace  times.se  At  least  with  re- 
spect to  the  conduct  of  hostilities,  the  recognition  of  foreign  governments,  and 
the  nesiotiation  of  international  agreements,  exclusive  presidential  authority 
seems  strongly  rooted  functionally  in  the  greater  capacity  of  the  Executive  to 
act  with  dispatch,  decisiveness,  secrecy,  and  negotiating  responsiveness. 

The  information-gathering  and  investigative  function  of  Congress  extends 
only  to  matters  within  the  legislative  authority  of  Congress.  Thus,  any  regula- 
tion of  executive  agreements  which  requests  information  about  executive 
agreements  in  such  broad  terms  that  it  would  also  include  a  request  for  infor- 
mation related  to  agreements  incident  to  the  exclusive  authority  of  the  Presi- 
dent, for  example,  agreements  incident  to  the  conduct  of  hostilities,  might,  at 
least  in  part,  exceed  congressional  authority. ^^ 

These  considerations,  as  well  as  the  form  of  the  Bricker  Amendment,  ^^  sug- 
gest that  constitutional  amendment  rather  than  legislation  would  be  the  proper 
form  of  regulation  which  seeks  to  assert  blanket  congressional  authority  over 
executive  agreements. 

A   BRIEF   ANALYSIS    OF   LEGISLATIVE    PROPOSALS    CONCERNING   EXECUTIVE   AGREEMENTS 

Any  thoughtful  observer  must  share  the  concern  of  Congress  that  it  main- 
tain a  vigorous  role  in  the  conduct  of  foreign  affairs,  that  it  be  more  fully  in- 
formed of  the  international  agreements  entered  into  by  the  Executive  branch, 
and  that  the  nation  avoid  involvement  in  foreign  wars  without  the  most  care- 
ful appraisal.s^  Nevertheless,  it  is  my  judgment  that  S.  3475,  the  principal  leg- 
islation before  this  Subcommittee,  is  both  unconstitutional  and  unwise. 

S.  3475  would  require  that  "any  executive  agreement  made  on  or  after  the 
date  of  enactment"  be  transmitted  by  the  Secretary  of  State  to  the  Congress. 
If  the  President  determined  that  inunediate  disclosure  of  an  agreement  would 
•■I)e  prejudicial  to  the  security  of  the  United  States"  the  agreement  could  be 
referred  to  the  Foreign  Affairs  and  Foreign  Relations  Committees"  under  an 
appropriate  written  injunction  of  secrecy."  The  Bill  provides  that  all  such 
agreements  would  then  enter  into  force  only  if  not  disapproved  by  concurrent 
resolution  within  60  days  of  transmittal.  Finally,  the  Bill  establishes  special 
procedures  to  expedite  congressional  consideration  of  concurrent  resolutions 
with  respect  to  executive  agreements. 

Whatever  the  test  of  the  constitutional  parameters  of  the  authority  of  the 
President  to  conclude  presidential  agreements,  whether  plenary  or  based  on  the 
specific  powers  of  the  President  in  foreign  affairs,  it  is  clear  that  a  bill  which 
asserts  congressional  control  over  all  executive  agreements  would  encorach  on 
the  independent  authority  of  the  President.  At  least  those  agreement^  con- 
cluded pursuant  to  the  exclusive  authority  of  the  President,  such  as  agree- 
ments incident  to  the  conduct  of  hostilities  in  wartime,  are  not  validly  subject 
to  congressional  control.  For  this  reason  alone  S.  3475  would,  if  enacted,  be 
unconstitutional.  Moreover,  even  in  areas  where  agreements  validly  concluded 
pursuant  to  presidential  authority  must  yield  to  inconsistent  legislation,  it 
seems  improble  that  they  must  yield  to  a  concurrent  resolution  as  opposed  to 
an  act  or  joint  resolution  having  the  force  of  law.^o  As  a  practical  matter,  I 
doubt  that  either  of  these  constitutional  defects  is  curable  without  both  under- 
mining the  purpose  of  the  Bill  and  creating  enormous  operational  uncertainty 
in  the  day-to-day  conduct  of  foreign  affairs.  Finally,  as  a  minor  constitutional 
defect,  since  Congress  lacks  legislative  authority  with  respect  to  at  least  those 
agreements  incident  to  a  power  exclusively  presidential.  Congress  may  not 
have  authority  to  compel  that  all  executive  agreements  be  transmitted  to  Con- 
gress. 

Aside  from  its  considerable  constitutional  defects,  the  Bill  also  seems  unwise. 
Thus,  section  1(b)  might  be  construed  as  a  blanket  delegation  of  authority  to 
the  President  to  conclude  any  executive  agreement,  subject  only  to  obtaining  a 
congressional  majority  to  defeat  each  such  delegation  under  the  special  proce- 
dures of  the  Bill.  The  wisdom  of  such  a  sweeping  delegation  without  more  ex- 
plicit congressional  consideration  of  each  category  of  agreement,  even  if  consti- 
tutional, is  open  to  doubt. 

Second,  the  Bill  would  mean  that  no  executive  agreement  could  be  concluded 
in  less  than  60  days  and  would  mean  at  least  a  60  day  delay  for  all  executive 
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agreements  other  than  those  which  by  their  terms  are  to  take  effect  beyond  GO 
days  from  their  conclusion.  This  delay  would  seem  both  dangerously  rigid  in 
situations  of  national  opportunity  and  emergency  and  inordinately  costly  in 
the  day-to-day  conclusion  of  international  agreements  of  a  routine  nature.  For 
example,  in  the  happy  event  of  a  negotiated  settlement  of  the  Indo-China  War 
it  would  seem  beyond  belief  to  be  required  by  law  to  delay  for  60  days  the  ef- 
fect of  an  executive  agreement  ending  the  War — including  the  repatriation  of 
American  prisoners  of  war !  And  to  give  an  example  from  the  day-to-day 
realm,  it  seems  equally  absurd  to  require  agreements  concerning  the  attend- 
ance of  foreign  dignitaries  at  the  funeral  of  a  national  leader  to  be  held  up 
for  60  days  pending  congressional  inaction. 

Third,  as  the  last  example  implies,  since  even  oral  agreements  may  be  bind- 
ing on  the  nation,  and  since  many  minor  and  reported  agreements  are  rou- 
tinely entered  into  in  the  normal  operation  of  a  government,  the  breadth  of 
the  net  cast  by  section  2,  which  includes  any  "international  agreement  or  com- 
mitment, other  than  a  treaty,  which  is  binding  upon  the  United  States,"  may 
be  so  broad  as  to  be  unworkable.  As  John  Bassett  Moore  indicates : 

The  conclusion  of  agreements  between  governments,  with  more  or  less  for- 
mality, is  in  reality  a  matter  of  constant  practice,  without  which  current  dip- 
lomatic business  could  not  be  carried  on.  A  question  arises  as  to  the  rights  of 
an  individual,  the  treatment  of  a  vessel,  a  matter  of  ceremonial,  or  any  of  the 
thousand  and  one  things  that  daily  occupy  the  attention  of  foreign  oflSces  with- 
out attracting  public  notice ;  the  governments  directly  concerned  exchange 
views  and  reach  a  conclusion  by  which  the  difference  is  disposed  of.  They  have 
entered  into  an  international  agreement.  .  .  .^^ 

Even  if  procedures  can  be  devised  for  ferreting  out  and  reporting  all  such 
agreements  to  Congress — at  reasonable  or  unreasonable  cost  in  time  and  re- 
sources within  the  Executive  branch — Congress  would  be  deluged  with  a  mass 
of  trivia.  Such  a  deluge  is  hardly  responsive  to  the  concerns  which  prompted 
the  Bill. 

Fourth,  Congress  and  the  President  should  work  out  an  arrangement  to  sys- 
tematically inform  Congress  of  those  executive  agreements  in  which  Congress 
has  an  interest.  But  it  may  be  that  requiring  physical  transmission  of  all  such 
agreements  to  Congress,  even  under  an  appropriate  injunction  of  secrecy,  is  in- 
sufficiently responsive  to  genuine  security  needs.  Agreements,  for  example, 
which  also  deal  with  the  precise  location  of  nuclear  weapons  or  strike  forces 
located  in  foreign  countries  might  be  described  in  general  outline  without 
being  physically  transmitted  to  Congress.  Without  knowing  more  about  the  se- 
curity procedures  of  congressional  committees  and  the  kinds  of  sensitive  agree- 
ments which  may  be  involved,  it  is  difficult  to  evaluate  the  strength  of  this 
objection.  But  since  ijresumably  all  agreements  transmitted  to  the  Congress 
could  be  the  subject  of  committee  and  floor  debate  in  both  houses,  it  is  diflScult 
to  see  how  the  injunction  of  secrecy  could  be  really  effective.  This  objection 
applies  to  S.  590,  introduced  by  Senator  Case,  as  well  as  to  S.  3475. 

Lastly,  except  for  agreements  concluded  pursuant  to  powers  exclusively  pres- 
idential, an  area  which  cannot  be  invaded  by  any  legislation,  Congress  already 
has  constitutional  authority  to  terminate  executive  agreements  by  passage  of 
subsequent  inconsistent  legislation.62  Moreover,  since  Congress  has  constitu- 
tional authority  to  control  appropriations,  it  seems  likely  that  in  most  cases 
this  basis  alone  would  provide  adequate  grounds  for  congressional  considera- 
tion of  significant  executive  agreements.  For  example,  appropriations  hearings 
could  have  been  scheduled  with  respect  to  the  Spanish,  Azores,  and  Bahrain 
base  agreements. 

In  summary,  the  procedures  established  by  S  3475  seem  costly  in  a  number 
of  important  respects  yet  achieve  only  marginal  gains  in  the  congressional 
role. 

S.  Res.  214,  agreed  to  by  the  Senate  on  March  3,  and  S  3447,  introduced  by 
Senator  Case  on  April  4,^3  are  also  dubious.  Both  seek  to  influence  the  Admin- 
istration to  submit  the  military  base  agreements  with  Portugal  and  Bahrain  to 
the  Senate  as  treaties.  Without  reviewing  again  the  background  of  these  agree- 
ments,*'* it  is  my  judgment  that  the  agreements  are  within  the  authority  of  the 
President  as  Commander-in-Chief,  at  least  in  the  absence  of  inconsistent  legis- 
lation, and  that  to  use  the  treaty  form  for  these  agreements  would  exaggerate 
the  permanence  and  importance  of  the  international  commitment.  Neither 
agreement  is   a  substantial   departure  from  prior  executive   agreements   sup- 
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ported  by  Congress  nor  are  they  intended  to  commit  the  United  States  to  the 
defense  of  another  country.  And  in  the  case  of  the  Azores  agreement  with  Por- 
tugal, the  agreement,  like  numerous  similar  agreements,  is  rooted  in  section  3 
of  the  North  Atlantic  Treaty.  Moreover,  though  the  determination  of  Congress 
not  to  allow  United  States  participation  in  foreign  wars  without  careful  con- 
gressional appraisal  is  commendable,  the  fear  that  the  Azores  and  Bahrain 
bases  will  themselves  lead  to  involvement  in  foreign  wars  seems  exaggerated. 
Certainly  the  Vietnam  War  did  not  result  simply  from  the  presence  of  United 
States  bases  in  Vietnam.  In  so  far  as  these  resolutions  require  use  of  the  treaty 
form  for  these  agreements,  then,  S.  Res.  214  and  S  3447  seem  premised  on  an 
erroneous  conception  of  the  constitutional  exclusivity  of  the  treaty  power. 
They  also  seem  unwise.  The  real  issue  is  congressional  involvement  in  the  de- 
cision to  conclude  such  agreements,  not  the  form  of  agreement.  And  on  that 
issue  Congress  can  hold  hearings  on  appropriations,  or  though  it  would  cer- 
tainly impugn  the  realiability  of  United  States  commitments  and  might  precip- 
itate a  constitutional  confrontation.  Congress  could  pass  an  act  terminating  the 
agreements.  The  preferable  solution  is  for  full  consultation  prior  to  any  such 
agreements  so  that  such  horribles  can  be  avoided.*^'* 

CONCLUSION 

The  overwhelming  bulk  of  executive  agreements  are  concluded  pursuant  to 
congressional  or  treaty  authority.  Thus  for  purposes  of  congressional-executive 
relations,  the  issue  is  not  executive  agreements  versus  the  treaty  power.  The 
issues  are  instead  what  subject  matter  is  properly  a  subject  for  presidential 
agreement  and  what  presidential  agreements  must  yield  to  inconsistent  legisla- 
tion. In  answering  these  questions,  there  is  the  same  strong  interest  in  shared 
responsibility  in  the  conduct  of  foreign  affairs  as  in  the  nation's  domestic  af- 
fairs. This  principle  should  yield  only  when  necessary  to  serve  an  equally  com- 
pelling need  for  dispatch,  decisiveness,  secrecy,  crisis  management,  negotiating 
responsiveness,  or  some  other  need  genuinely  rooted  in  functional  advantages 
of  the  Executive.  Such  needs  seem  compelling  in  regard  to  the  conduct  of  hos- 
tilities, the  recognition  of  a  foreign  government,  and  the  negotiation  of  inter- 
national agreements.  For  these  areas,  and  there  may  be  others.  Executive  au- 
thority should  be  and  probably  is  exclusive.  For  most  other  areas,  presidential 
agreements  should  and  probably  would  yield  to  subsequent  legislation. 

In  considering  executive  agreements,  as  well  as  the  other  issues  in  the  cur- 
rent debate  about  the  foreign  aifairs  powei",  we  might  profitably  heed  Dean 
Acheson's  timeless  reminder  that  "[t]he  central  question  is  not  whether  Con- 
gress should  be  stronger  than  the  President,  or  vice  versa,  but  how  the  Con- 
gress and  the  President  can  both  be  strengthened  to  do  the  pressing  work  that 
falls  to  each  to  do  and  to  both  to  do  together."  *'' 

The  President  should  remember  that  congressional  support  is  a  prerequisite 
for  a  successful  foreign  policy.  The  President  is  dependent  on  Congress  for  leg- 
islative implementation  and  appropriations,  can  in  some  areas  be  legislatively 
curbed  by  Congress,  and  above  all  must  have  the  national  consensus  which 
only  strong  congressional  support  can  provide.  Congress  can  also  be  a  helpful 
forum  for  ol>taining  new  ideas  and  for  refining  old  policies.  These  realities 
siiggest  the  importance  of  vigorous  consultation  with  Congress  and  of  inform- 
ing Congress  of  Executive  policies  fully  and  candidly  even  if  some  lumps  are 
taken  in  return. 

With  respect  to  presidential  initiatives  toward  executive  agreements,  infor- 
mal procedures  should  be  worked  out  to  systematically  inform  Congress  of  all 
significant  agreements.  In  addition,  congressional  preferences  to  participate  in 
the  making  of  particular  types  of  agreements  should  be  weighted  heavily  even 
when  the  President  has  constitutional  authority  to  conclude  such  agreements 
as  presidential  agreements  or  pursuant  to  prior  treaty  or  congressional  author- 
ization. When  feasible,  the  Executive  might  also  experiment  with  submitting  to 
Congress  for  approval  by  joint  resolution  some  of  the  military  base  agreements 
of  greatest  concern  to  Congress. 

The  Congress  should  remember  that  there  are  good  reasons  for  presidential 
leadership  in  foreign  affairs.  These  include  the  facility  of  the  Executive  to  act 
with  speed  and  decisiveness,  his  capacity  to  respond  with  a  high  or  low  profile, 
to  act  with  negotiating  responsiveness  and  secrecy — when  genuinely  required, 
and  to  have  access  to  more  complete  information.  The  recent  China  initiative 
by  President  Nixon  illustrates  all  of  these  presidential  attributes.  Finally,  as 
the  only  elected  official  responsible  to  tlie  nation  as  a  whole,  the  President  has 
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a  unique  responsibility  and  capacity  for  a  unified  foreign  policy.  He  may,  for 
example,  be  more  aware  of  the  linkeages  between  foreign  policy  programs. 
This  is  not  to  suggest  tliat  Congress  should  forego  vigorous  debate  of  impor- 
tant foreign  policy  issues  or  close  scrutiny  of  Executive  policies.  It  is  to  sug- 
gest that  Congress  should  cautiously  assess  claims  of  Executive  usurpation  of 
the  congressional  role  in  foreign  affairs  and  should  curtail  presidential  flexibil- 
ity only  where  there  are  comi)elling  reasons  to  do  so. 

With  respect  to  congressional  initiatives  tovrard  executive  agreements,  Con- 
gress can  make  known  its  interest  in  considering  particular  kinds  of  agree- 
ments, and  can  through  hearings  formulate  policy  guidelines  for  the 
Executive.'^"  Drastic  legislation  or  constitutional  amendment,  however,  should 
be  avoided.  Present  constitutional  procedures,  like  the  common  law,  have 
evolved  from  felt  needs  and  the  press  of  trying  events.  The  resulting  executive 
agreement  has  served  us  well  and  if  we  did  not  have  it  we  would  certainly 
have  to  invent  it. 

FOOTNOTES 

^  E.  CORWIN,  THE  PRESiiiENT,  OFFICE  AND  POWERS  1787-1957  171    (4th  rev.  cd.  1957). 

-  Alexander  Hamilton.  "The  Letters  of  Pacificus"  the  feder.\list  on  the  new  con- 
stitution 405,  410   (1857). 

■'  See  James  Madison,  "The  Letters  of  Helvldius,"  id  at  4.32. 

■•  See  generally,  e.  corwin,  supra  note  1. 
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(1944). 

"  According  to  the  Harvard  Research  in  International  Law  "the  distinction  between 
so-called  'executive  agreements'  and  'treaties'  is  purely  a  constitutional  one  and  has  no 
international  significance.'"  harvard  research.  Law  of  Treaties:  Draft  Convention,  with 
Comment  (1935),  reprinted  in  29  am.  j.  int'l  l.  Supp.  No.  4  652,  697.  See  also  McDougal 
&  Lans,  supra  note  10.  at  422-23.  The  form  chosen  may  make  an  international  political 
difference,   however,   since  treaties   normally  signal  a  long  lasting  or  major  commitment. 

'-The  case  of  Reid  v.  Covert,  354  U.S.  1  (1957),  established  the  preeminence  of  the 
specific  guarantees  of  the  Constitution  over  treaty  obligations. 

"  See  generally  I-III  m.  farrand,  the  records  of  the  federal  convention  of  1787 
(1911).  See  also  The  Federalist  Papers,  supra  note  2;  l.  Rogers,  constitutional  aspects 
of  foreign  affairs  (1944)  ;  c.  rossiter,  1787  the  grand  co.we.ntion   (1966). 

"  .See,  e.g.,  McDougal  &  Lans,  supra  note  10,  at  448-60.  Constitutional  powers  such  as 
"to  regulate  foreign  commerce"  and  "to  declare  war"  or  to  act  as  "Commander  in  Chief" 
must,  therefore,  if  they  are  to  be  powers  that  include  control  over  their  subject  matters 
and  not  mere  nominal  investitures  of  ceremonial  attributes,  include  the  power  to  shape 
the  policy  that  is  to  control  agreements  made  with  other  governments  with  respect  to 
such  subject  matters.  Id.  at  452. 

'■■•1  Stat.  236  (1792).  The  constitutionality  of  this  procedure  was  upheld  by  Solicitor 
General  Taft  in  1S90.  See  19  ops.  atty.  gen  520   (1890). 

'"  For  a  discussion  of  constitutional  development  through  usage  see  McDougal  &  Lans, 
supra  note  10,  at  442-60.  Corwin  says  of  this  usage  : 

The  truth  seems  to  be  that  the  critics  of  executive  agreement  who  raise  the  cry  of 
"evasion"  rest  their  case  in  the  last  analysis  on  the  idea,  never  clearly  expressed,  that  all 
constitutional  development — by  which  they  generally  mean  any  departure  from  their  own 
conception  of  what  the  Constitution  means — ought  to  be  by  formal  amendment,  and  that 
there  is  something  essentially  dishonest  about  constitutional  changes  which  are  brought 
about  by  practice  and  usage,  at  least  as  soon  as  such  changes  have  reached  the  stage 
where  people  become  generally  conscious  of  tliem.  I  should  be  disposed  to  contend,  to  the 
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very  contrary,  that  the  most  heneftcial  type  of  constitiitional  change  is  that  which  issues 
yra'duaUij  from,  and  so  has  been  thorouyhly  tested  hij,  successful  practice,  e.  corwin, 
supra  note  10,  at  41. 

"  McDouK.il  &  Lans,  supra  note  10,  at  474-75. 

I''  These  figures  are  based  on  a  Department  of  State  estimate  discussed  by  Professor 
Riihl  J.  Bartlett  in  testimony  before  the  Senate  Committee  on  Foreign  Relations.  See 
HEARINGS,  supra  note  9.  at  14,  16. 

'^  See  Addendum  to  the  Compilation  of  January  10,  1969  Entitled  "International  Agree- 
ments Other  Than  Treaties  1940-1968  Classified  According  to  the  Le.;,'al  Authority  on  the 
Basis  of  Which  They  Were  Made  or  Became  Effective"  to  Cover  the  Period  to  April  1972. 
(Office  of  the  Legal  Adviser,  Department  of  State),  at  39. 

-"  1  u.s.r.  §  112a   (1950). 

The  Secretary  of  State  shall  cause  to  be  compiled,  edited,  indexed  and  published,  begin- 
ning as  of  January  1,  1950.  a  compilation  entitled  "United  States  Treaties  and  Other 
International  Agreements,"  which  shall  contain  all  treaties  to  which  the  United  States  is 
a  party  that  have  been  proclaimed  during  each  calendar  year,  and  all  international  agree- 
ments other  than  treaties  to  which  the  United  States  is  a  party  that  have  been  signed, 
proclaimed,  or  with  reference  to  which  any  other  formality  has  been  executed,  during  each 
calendar  year.  .  .  .  Id. 

-'  301    U.S.   324    (1937). 

"315  U.S.   203    (1942). 

-■See,  e.g.,  Altman  &  Co.  v.  United  States,  224  U.S.  583  (1912)  ;  Star-Kist  Foods,  Inc. 
V.  United  States,  169  Fed.  Supp.  268  (Customs  Ct.  1st  Div.  1958),  and  cases  discussed  in 
Star-Kist  at  278-80. 

-■'  E.  coRwix,  supra  note  10,  at  40.  Similarly,  Professor  McDougal  writes  : 

No  one  today  seriousl.v  contends,  when  the  question  is  squarely  put  and  answered,  that 
the  treaty-making  procedure  is  the  exclusive  mode  by  which  the  federal  government  can 
unr'er  the  Constitution  make  international  agreements. 

McDougal  &  Lans,  supra  note  10,  at  448. 

-"•  This  test  seems  implicit  in  Borchard.  supra  note  10.  Sometimes  it  is  said  that  this 
distinction  stems  from  an  international  distinction  between  "public  treaties"  and  "agree- 
ments" set  out  in  the  writings  of  Emmerich  de  Vattel  and  known  to  the  framers.  For  a 
critical  appraisal  of  this  theory  see  McDougal  &  Lans,  supra  note  10,  at  460-75. 

=''  Wright,  supra  note  10.  at  343. 

-~  See  Levitan,  supra  note  10,  and  International  Agreements  Other  Than  Treaties 
lfi4f!-196S  :  A  List  With  Citations  of  Their  Legal  Bases  (OtHce  of  the  Legal  Adviser, 
Department  of  State  1969). 

-^  W'right.  supra  note  10.  at  349. 

-'"  w.  MCCLURE,  supra  note  10.  at  363. 

■'"United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.  S.  304   (1Q36). 

■"  Id.  at  318. 

■'-  This  test  seems  to  be  the  one  adapted  b.v.  among  others,  Corwin  and  McDougal  and 
Lans.  See  e.  cokwix,  supra  note  10.  at  44  :  McDougal  &  Lans,  supra  note  10,  at  475-504. 

■"  The  Department  of  State  Circular  175  provides  with  respect  to  the  "Exercise  of  the 
Executive  Agreement-making  Power  :" 

Executive  agreements  are  not  used  when  the  subject  matter  is  of  such  a  nature  that  it 
should  be  covered  by  a  treaty.  The  executive  agreement  form  is  used  only  for  agreements 
which  fall  into  one  or  more  of  the  following  categories  : 

a.  Agreements  which  are  made  pursuant  to  or  in  accordance  with  existing  legislation  or 
a  treaty  : 

b.  Agreements  which  are  made  subject  to  congressional  approval  or  implementation  ;  or 

c.  Agreements  which  are  made  under  and  in  accordance  with  the  President's  constitu- 
tional power. 

"^  .*^ee  McDougal  &  Lans,  .sup7-a  note  10,  at  433-35. 

■■''=  For  a  similar  differentiation  see  McDougal  &  Lans,  supra  note  10.  at  433-35. 

3"  252   U.S.   416    (1920). 

3'  Henkin,  The  Treaty  Makers  and  the  Law  3Iakers:  The  Laic  of  the  Land  and  Foreign 
Relations.  107  u.  pexn.  l.  rev.  903  (1959).  The  quote  is  from  the  scope  note. 

''"See.  e.g.,  United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304  (1936)  ;  Star- 
Kist  Foods,  Inc.  V.  United  States.  169  Fed.  Supp.  268  (Customs  Ct.  1st  Div.  1958). 

One  commentator  interprets  the  Curtiss-Wright  decision  as  withdrawing  "virtually  all 
constitutional  limitation  upon  the  scope  of  congressional  delegation  of  power  to  the  Presi- 
dent to  act  in  the  area  of  international  relations."  Jones,  The  President,  Congress  and 
Foreign  Relations,  29  calif,  l.  rev.  565,  575   (1941). 

^•'  See  Addendum,  supra  note  19,  at  39. 

'"'  -S'ee  McDougal  &  Lans.  supra  note  10,  at  433  :  but  see  Borchard,  supra  note  10. 

Senator  Fullbright  seems  to  support  the  authority  of  Congress  to  approve  executive 
agreements  : 

I  submit  that  an  undertaking  approved  by  a  majority  of  the  House  of  Representatives 
and  of  the  Senate  is  just  as  solemn  as  action  by  two-thirds  of  the  Senate  ....  such  action 
by  both  houses  is  more  binding,  has  greater  validity,  greater  permanency  and  consistency 
for  the  future  than  has  a  policy  imposed  by  the  power  of  obstruction,  possessed  b.v 
thirty-four  [sic]  Senators  who,  in  any  given  instance,  probably  will  represent  a  ver.v  small 
fraction  of  our  total  population  .  .  .  the  most  "binding  sanction"  would  be  that  procedure 
which  more  accuratel.v  than  an.v  other  translates  into  definite  action  the  will  of  the 
greatest  number  of  our  citizens.  This  iirocerture  is,  I  submit,  a  joint  resolution  approved 
by  not  less  than  a  majority  of  both  houses  of  the  Congress. 

N.Y.  Herald-Tribune.  Nov.  3,  1943,  quoted  in  b.  corwix.  supra  note  10,  at  49-50. 

"  See  International  Agreements,  supra  note  27,  at  261—73. 

*-  See  Addendum,  supra  note  19,  at  39.  Presumabl.v  this  figure  does  not  include  informal 
agreements  concluded  in  the  da.v-to-da.v  operation  of  the  Executive  branch  and  not  ofii- 
ciall.v  reported  in  Treaties  and  Other  International  Agreements. 

"  iSee,  e.g.,  "Spanish  Base  Agreement."  hearing  before  the  senate  committee  on 
foreign  relations,  91st  coxG.  2d  sess.   (1970)  ;  "United  States  Security  Agreements  and 
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Commitments  Abroad :    Spain   and   Portugal,"   hearings   before   the   subcommittee  on 

UNITED    STATES    SECURITY    AGREEMENTS    AND    COMMITMENTS    ABROAD    OF    THE    SENATE    COM- 
MITTEE  ON   FOREIGN    RELATIONS,  91st  CONG.  2d   SESS.    (1969-70). 

**  See,  e.g.,  "Agreements  with  Portugal  and  Bahrain,"  report  op  the  senate  committee 

ON  FOREIGN  RELATIONS  TO  ACCOMPANY  S.  RES.  214,  92d  CONG.  2d  SESS.  (Feb.  17,  1972). 

""Security  Agreements  and  Commitments  Abroad."  report  to  the  senate  committee 

ON  FOREIGN   RELATIONS  BY  THE   SUBCOMMITTEE  ON   SECURITY  AGREEMENTS  AND  COMMITMENTS 

abroad,  91st  CONG.  2d  SESS.   (1970),  at  28. 

■^  See  especially  S  3475  introduced  by  Senator  Ervin  on  April  11.  IIS  cong.  rec. 
S  5786-87    (April  11,   1972). 

"  See  the  agreements  collected  in  48  int'l  law  documents  1952-53  121-43  (Naval  War 
College  1954). 

^■''39  ops.  atty.  gen.  484.  486  (Aug.  27,  1940). 

*'■' See,  e.g..  background  information  on  the  i'se  of  ii.nited  states  armed  forces  in 
FOREIGN  COUNTRIES,  S2d  CONG.  1st  SESS.  (Comm.  Print  1951),  at  22-24;  and  1970  revi- 
sion, 91st  CONG.  2d  SESS.  21-23  (Comm.  Print  1970). 

Senator  Fulbright  has  taken  the  position  that  the  President  has  authority,  even  in 
peace  time,  to  station  the  armed  forces  abroad  : 

One  important  issue  h;!s  been  quite  clf'arly  defined.  That  issue  is  whether  the  President 
should  seek  the  advice  of  Congress  on  the  question  of  sending  troops  to  Europe  now,  or 
whether  his  discretion  should  be  subject  to  the  consent  of  Congress.  Apparently  the  Presi- 
dent is  agreeable  to  the  idea  that  it  is  proper  for  Congress  to  give  him  its  advice  about 
this  question,  leaving  to  him  the  full  responsibility  for  making  the  final  decision.  He  is  not 
willing,  however,  to  accept  the  principle  that  the  consent  of  the  Congress  is  necessary  to 
validate  his  decision.  In  other  words,  he  does  not  agree  that  his  decision  in  this  matter 
must  be  subject  to  the  approval  of  Congress. 

Personally,  I  agree  with  the  position  of  the  President.  I  do  not  agree  with  the  proposal 
of  the  minority  leader.  The  Congress  has  the  right  and  power  to  raise  the  Armed  Forces, 
but  the  President  has  the  responsibility  for  the  command  of  those  forces.  If  in  the  exercise 
of  his  best  judgment  the  defense  of  this  country  requires  the  sending  of  troops  to  Europe, 
he  has  the  power  and  the  duty  to  do  so.  Congress,  of  course,  can  refuse  to  appropriate  the 
money  for  the  troops  but  that  is  a  decision  for  which  Congress  must  take  the  responsi- 
bility. In  the  long  run  decisions  on  military  strategy  are  best  left  to  the  executive.  That  is 
the  plaia  intent  of  our  cunstitutional  svstem. 

f'T   CONG.   REC.   520-21    (1951). 

■•"  McDougal  &  Lans,  supra  note  10,  at  574.  See  also  McDougal  &  Lans,  supra  note  10,  at 
599,   610.  Wallace  McClure  writes  : 

The  President  can  do  by  executive  agreement  anything  that  he  can  do  by  treaty,  pro- 
vided Congress  by  law  cooperates.  And  there  is  a  very  wide  field  of  action  in  which  the 
cooperatloTi  of  Congress  is  not  necessary  ;  indeed,  where  Conjrcss  possess  no  constitu- 
tional authority  to  dissent. 

w.  MCCLURE,  supra  note  10,  at  363.  (emphasis  added). 

s>272   U.S.   52    (1926). 

5-  See  the  authorities  cited  in  J.  N.  Moore,  "Statement  Before  the  House  Subcommittee 
on  National  Security  Policy,"  in  hearings,  supra  note  7,  at  124,  132-33. 

"  See  McDougal  &  Lans,  supra  note  10,  at  610-11. 

^*'  See,  e.g.,  McDougal  &  Lans,  supra  note  10.  at  610. 

•"  See,  e.g.,  the  opinion  of  Mr.  Justice  Sutherland  in  United  States  v.  Curtiss-Wright 
Export  Corp: 

[T]he  President  alone  has  the  power  to  speak  or  listen  as  a  representative  of  the  na- 
tion. He  makes  treaties  with  the  advice  and  consent  of  the  Senate ;  but  he  alone  nego- 
tiates. Into  the  field  of  negotiation  the  Senate  cannot  intrude;  and  Congress  itself  is 
powerless  to  invade  it. 

290  U.S.  804,  319  (1936).  See  also  McDougal  &  Lans,  supra  note  10,  at  432.  442. 

^  III    W.    WILLOUGHBY,    THE    CONSTITUTIONAL    LAW    OF    THE    UNITED    STATES    1567     (2d    Cd. 

1929). 

"  See  the  testimony  of  Professor  Alexander  M.  Bickel  before  the  Senate  Committee  on 
Foreign  Relations  onS  596,  heaiungs,  supra  note  9,  at  27-28. 

55  The  Bricker  Amendment,  in  its  principal  form,  was  a  constitutional  amendment. 

58  See  generallv  on  the  role  of  Congress  in  the  conduct  of  foreign  affairs  d.  cheever  & 

H.  HAVILAND,  JR.,  AMERICAN  FOREIGN  POLICY  AND  THE  SEPARATION  OF  POWERS  (1952)  ; 
H.  LASSWELL,  NATIONAL  SECURITY  AND  INDIVIDUAL  FREEDOM  (1950)  ;  L.  ROGERS,  THE  AMERI- 
CAN SENATE  (1926)  ;  J.  STENNIS  &  J.  FULBRIGHT,  THE  ROLE  OF  CONGRESS  IN  FOREIGN  POLICY 
(1971)  :  F.  WILCOX,  CONGRESS,  THE  EXECUTIVE,  AND  FOREIGN  POLICY  A1971)  ;  Q.  WRIGHT, 
THE    CONTROL   OF    AMERICAN    FOREIGN    RELATIONS    (1922'). 

«» For  the  general  principle  see  the  Steel  Seizure  Case,  Youngstown  Sheet  and  Tube  Co. 
V.  Sawyer,  343  U.S.  570   (1952). 

"  J.  B.  Moore,  supra  note  10.  at  389-90. 

62  See  United  States  v.  Guy  W.  Capps,  Inc.,  204  F.  2d  655  (4th  Cir.  1953).  The  agree- 
ment in  this  case  was  clearlv  not  within  exclusive  presidential  authority. 

6' See  118  CONG,  rec  S  5309-15   (April  4,  1972). 

"^  See,  e.g.,  "Agreements  with  Portugal  and  Bahrain,"  supra  note  44.  118  cong.  rec 
S   5309-15    (April   4.    1972).  ^  ,  ,,      .  ,    ^ 

«^  The  President  might  also  submit  such  agreements  to  Congress  for  approval  by  joint 
resolution.  Professor  Lindsay  Rogers  writes  :  .     ^         j. 

[I]t  seems  to  me  that  the  sensible — indeed  the  only  practicable — procedure  is  to  put 
the  treaty-making  authority  on  the  shelf  and  for  the  President  to  enter  into  international 
undertakings  through  executive  agreements  discussed  in  advance,  so  far  as  is  possible, 
with  the  House  and  Senate  committees  and  ratified  by  joint  resolutions  of  Congress.  For 
this  there  are  many  precedents,  which  have  been  much  discussed. 

L.  ROGERS,  supra  note  13.  at  23. 

•«'  D    ACHBSON,   A   CITIZEN   LOOKS  AT  CONGRESS   56    (1957). 

«'  As  a  step  to  generallv  strengthen  the  role  of  Congress  in  foreign  affairs,  the  sugges- 
tion of  a  Joint  Executive-Legislative  Committee  on  National  Security  Affairs  has  much  to 
commend  it.  See  F.  wilcox,  supra  note  59,  at  157-59. 
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Senator  Ervin.  I  think  it  would  be  wonderful  if  you  could  get  the 
cooperation  of  Congress  and  the  Executive  in  this  field  and  many 
other  fields.  Your  conclusion  is  that  the  best  way  to  share  the  power 
is  to  have  such  cooperation.  But  unfortunately  the  legislative  branch 
doesn't  think  it  gets  very  much  cooperation  from  the  President.  It 
has  had  several  almost  unnecessary  confrontations.  Last  week  we 
had  two,  not  in  the  field  of  foreign  policy,  but  on  the  question  of 
legislative  privilege  under  the  speech  or  debate  clause.  The  President 
took  the  position  that  the  Executive  had  a  right  to  summon  before  a 
grand  jury  the  aides  of  Congressmen  and  Senators,  and  expose  their 
action  and  let  it  be  judged  by  that  grand  jury  in  the  presence  of  the 
country.  At  the  same  time  we  had  the  position  taken  by  the  execu- 
tive department  that  anybody  who  was  a  presidential  aide  was 
immune  to  testifying  at  all  before  a  congressional  committee  even 
when  that  congressional  committee  wanted  to  question  the  assistant 
about  transactions  he  had  had  with  third  persons  and  with  the 
Department  of  Justice,  whose  officials  had  already  testified  to  those 
transactions. 

As  you  state,  these  conflicts  between  the  Executive  and  the  legisla- 
tive branches  of  the  Government  very  much  heighten  tensions  in  the 
foreign  policy  field  in  critical  times  where  the  emotions  of  every- 
body have  been  aroused  as  they  have  with  respect  to  the  war  in 
South  Vietnam. 

Of  course.  Congress  has  the  power  of  the  purse,  as  you  suggest. 
But  the  power  of  the  purse  can  hardly  ever  be  invoked  until  after 
tlic  liorsc  lias  been  stolen,  and  it  is  not  much  use  locking  the  stable 
after  the  horse  is  gone. 

The  fact  is  that  so  many  things  are  presented  to  Congress  as 
accomplished  agreements.  The  President  goes  down  to  South  Amer- 
ica, makes  a  public  speech  and  says  that  we  will  give  them  so  many 
hundreds  of  millions  of  dollars  of  foreign  aid.  I  think  Congress  has 
come  to  the  conclusion  that  it  is  imperative  to  do  something.  Peace- 
ful persuasion  has  not  resulted  in  very  much  cooperation  from  the 
Executive. 

In  recent  days  it  has  been  particularly  bad.  I  hate  to  say  that, 
because  I  am  a  cooperative  man  myself.  I  believe  that  cooperation  is 
the  best  way  to  make  things  work. 

Can  Congress  frame  any  law  in  this  respect  that  would  be  consti- 
tutional ? 

Professor  Moore.  Senator.  I  am  sure  that  there  are  some  laws  that 
could  be  framed  that  might  be  constitutional.  Certainly  Congress, 
for  example,  could  deal  with  a  specific  executive  agreement  that  fell 
within  the  unquestioned  authority  of  the  Congress  and  say,  ''We  are 
going  to  terminate  that  executive  agreement""  Congress' may  have 
authority — and  this  gets  more  difficult  in  an  area  that  no  one  quite 
knows  Avhether  it  is  exclusive  or  shared — to  deal  with  the  base  agree- 
ments. I  certainly  think  that  the  kind  of  broad  bill  dealing  with 
executive  agreements  in  general  is  clearly  unconstitutional  in  this 
case,  S.  3475,  and  is  unwise. 

I  v/ould  share  all  of  the  concerns  that  you  express.  And  I  think 
everyone  must  be  concerned  at  this  point  about  how  we  can  increase 
the  role  of  Congress  in  foreign  affairs  and  to  end  the  spirit  of  con- 
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frontation  that  I  tliink  does  prevail  at  this  present  time.  Partly  it 
results  from,  we  are  simply  having  a  major  national  debate  at  this 
point  and  clarifying  those  lines.  I  think  it  is  most  far  reaching,  and 
I  suspect  in  many  ways  we  are  going  to  have  more  answers  when  it 
is  completed  than  has  taken  place  before  in  the  history  of  the 
Nation. 

During  that  debate  it  does  seem  to  me,  however,  that  there  are  a 
number  of  things  that  we  might  do  more  specifically.  I  strongly  sup- 
port the  feeling  behind  the  bill  in  terms  of  increasing  the  informa- 
tion flow  of  the  Congi-ess,  of  the  executive  agreements  entered  into 
by  the  nation.  And  I  would  certainly  support  a  set  of  informal  pro- 
cedures which  would  try  to  get  at  that  problem.  And  I  think  that 
there  is  no  reason  we  can't.  That  should  be  an  eminently  solvable 
kind  of  problem. 

I  think  a  second  thing  we  ought  to  do  is  to  avoid  any  kind  of  leg- 
islation which  is  overly  rigid  or  which  is  going  to  check  the  Execu- 
tive, or  for  his  part,  in  terms  of  responding  to  Congress,  in  terms 
that  are  too  broad.  And  I  think  this  legislation  does  do  that. 

Senator  Ervin.  Can  you  think  of  au}^  field  outside  of  the  fields 
covered  by  the  recognition  power  and  by  the  powers  of  tlie  Com- 
mander in  Chief  in  which  the  President  has  the  power  to  make  exec- 
utive agreements  without  the  consent  of  Congress  ? 

Professor  Moore.  There  are  two  principal  pi'oblems.  I  would  like 
to  keep  separate  the  question  of  whether  the  President  would  have 
authority  to  conclude  executive  agreements  if  Congress  has  not 
acted,  and  the  question  of  whether  a  later  congressional  enactment 
would  take  precedence  over  a  prior  Presidential  agreement.  I  think 
the  line  would  be  drawn  in  different  places  for  different  kinds  of 
Presidential  powers. 

I  am  quite  sure  that  the  core  power  of  the  conduct  of  hostilities 
itself  is  one  that  will  be  exclusively  the  Presidential  at  one  end  of 
this  spectrum.  On  the  other  hand,  I  suppose  something  that  involves 
regulation  of  the  Post  Office  is  clearly  congressional  at  the  other  end 
of  the  spectrum.  In  between  there  are  some  areas  that  are  rather 
shadowy.  I  think  one  of  those  areas  is  really  the  principal  concern 
of  Congress  right  now.  I  don't  think  it  is  executive  agreements  in 
general.  They  have  not  been  abused.  Fewer  than  1  percent  are 
reached  on  solely  Presidential  authority.  I  think  what  you  were 
really  concerned  about  is  the  scope  of  the  commander  in  chief's 
power  in  terms  of  the  stationing  of  the  armed  forces  abroad.  And 
for  my  part,  we  will  simply  have  to  recognize  that  this  is  an  issue  in 
our  constitutional  history  that  is  somewhat  fuzzy.  There  is  at  least 
one  constitutional  scholar  who  has  taken  the  position  that  that 
would  be  exclusively  presidential  and  that  Congress  could  not  legis- 
late in  an  area  of,  let's  say,  removing  those  bases  or  restricting  the 
President  from  the  authority  to  station  troops  abroad  in  times  of 
peace.  I  find  that  a  close  case.  And  certainly  it  is  the  kind  of  situa- 
tion that  might  precipitate  an  unfortunate  kind  of  constitutional 
debate  or  confrontation. 

Senator  Ervin.  I  note  with  interest  that  your  position,  which  I 
think  is  valid,  that  some  of  the  fears  which  engenered  such  a  strong 
support  for  tlie  Bricker  amendment  have  been  dissipated  with  the 
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subsequent  holdings  to  the  effect  that  while  the  treaty  power  enables 
Congress  to  expand  its  legislative  activities  within  the  field  of  that 
reserved  to  the  States  by  the  10th  amendment,  and  to  the  effect  that 
the  treaty  power  is  subordinate  to  the  Constitution  and  that  specific 
provisions  of  the  Constitution  cannot  be  altered  under  the  guise  of 
the  treaty  power.  I  think  these  holdings  are  strong  reassurance  to 
those  who  may  have  been  tempted  to  favor  the  Bricker  amendment. 

Of  course,  as  I  understand  it,  we  have  a  rather  unique  provision 
in  our  Constitution  in  that  treaties  become  the  supreme  law  of  the 
land  without  any  further  activity  on  the  part  of  the  legislative 
branch  of  the  Government.  I  am  not  an  expert  in  this  field,  but  my 
study  leads  me  to  believe  that  with  the  possible  exception  of  France, 
most  countries  do  not  have  any  such  rule  of  hiAV. 

Professor  INIoore.  That  is  certainly  correct.  I  think  we  are  quite 
fortunate  in  having  that  rule.  It  does  not  require  us  to  go  back  in 
every  area  and  have  domestic  implementing  legislation  as  would  be 
necessary  in  Great  Britain,  for  example.  I  think  it  is  also  important 
to  point  out  the  difference  between  the  issues  involved  in  the  present 
set  of  hearings  and  those  involved  in  the  Bricker  hearings.  There 
the  issues  did  go  to  the  States'  rights  question,  they  did  go  to  the 
question  of  whether  the  ti-eaty  power  was  broader  than  the  foreign 
relations  power,  and  whether  the  treaty  power  could  override  other 
provisions  of  the  Constitution.  And  to  all  of  those  things,  it  seems  to 
me,  we  know  the  answers  more  clearly  since  the  time  of  the  Bricker 
debate,  and  we  are  in  general  happy  with  those  answers.  That  is  not 
the  problem.  There  really  is  one  of  where  do  we  draw  the  line,  pre- 
servine:  a  strono-  congressional  role  and  a  strong  Presidential  role, 
really,  in  Presidential  agreements,  and  what  kind  of  authority  does 
Congress  have  in  dealing  with  Presidential  agreements.  I  don't 
think  that  we  should  have  a  broad  based  attack  on  executive  agree- 
ments at  this  point.  That  was  part  3  of  the  old  Bricker  amendment. 
And  I  don't  really  think  that  that  is  the  concern  of  Congress  when  I 
go  through  the  Symington  subcommittee  repoi-t,  for  example,  and 
others.  I  think  the  principal  concern  really  is  the  finding  in  some 
context  the  scope  of  the  Commander-in-Chief  power. 

Senator  Ervix.  If  I  construe  your  views  right,  there  is  virtually 
nothing  in  the  Constitution  that  you  can  look  to  to  settle  the  prob- 
leni  of  whether  foreign  agreements  should  be  embodied  in  a  treaty 
or  in  an  executive  agreement. 

Professor  JNIoore.  That  is  correct,  if  executive  agreement  includes 
the  executive-congressional  forms  as  well  as  the  presidential  form,  I 
think  they  are  for  domestic  constitutional  purposes  essentially  inter- 
changeable. The  criteria  that  one  can  look  to  decide  which  form  tc 
use,  I  think,  are  what  kind  of  preference  does  Congress  have  in  this 
area.  The  President  ultimately  must  work  with  Congress,  he  depends 
on  them  for  appropriations  and  for  many  other  things  that  you  are 
more  aware  of  even  than  I,  sir.  And  I  tliink  it  is  important  that  he 
go  to  Congress  on  these  issues.  But  beyond  that  there  is  nothing  in 
the  Constitution  he  can  look  to  that  is  going  to  give  us  an  answer 
one  way  or  the  other. 

Another  criteria  that  we  go  to,  it  seems  to  me,  again  not  in  the 
text  of  the  Constitution,  is  the  kind  of  international  effect.  This  is 
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very  important.  And  it  is  one  reason  that  I  would  oppose  the  Senate 
resokition  on  the  Bahrain  agreement  in  the  past  and  the  pending 
legislation  in  the  case  introduced  on  the  Bahrain  agreement.  I  don't 
think  internationally  the  proper  form  to  use  on  those  base  agree- 
ments is  the  treaty.  I  think  we  would  be  signalling  the  kind  of  long 
lasting — the  kind  of  major  political  commitment  or  multilateral 
kind  of  format  that  we  normally  signal  when  we  use  the  treaty 
form. 

And  it  is  one  of  the  things  that  disturbs  me  about  that  legislation. 

Congress  is  concerned.  They  want  to  participate.  They  say,  what 
can  we  do  in  those  cases.  And  I  think  they  reach  out  and  say,  the 
answer  is,  it  should  be  submitted  to  the  Senate  as  a  treaty.  And  I 
don't  think  that  is  the  answer.  The  answer,  if  any,  on  this  certainly 
lies  in  greater  consultation  ahead  of  time  with  the  Executive  con- 
ceivably in  holding  hearings  under  the  appropriations  power,  and 
possibly  for  the  executive  to  experiment  with  presenting  some  of 
these  agreements  in  the  area  of  greatest  concern  to  Congress  as  joint 
resolutions. 

Senator  Ervin.  I  think  that  would  be  wise  on  the  part  of  the 
President.  But  I  am  bound  to  confess  that  he  doesn't  show  much 
inclination  to  do  so.  About  the  only  way  Congress  originally  found 
out  about  some  of  these  agreements  about  bases  and  things  was  by 
reading  the  newspaper,  which  seems  an  awfully  poor  way  to  run  a 
governmental  railroad  to  me. 

Professor  Moore.  Yes,  that  is  shades  of  Dean  Acheson,  I  believe. 
And  I  would  agree  with  that,  that  we  need  very  much  to  have  an 
information  flow  that  informs  Congress  of  all  of  the  major  kinds  of 
international  agreements.  And  by  major  I  don't  mean  carving  out 
something  that  Congress  is  interested  in,  I  mean  those  that  Congress 
is  concerned  with  there  should  at  least  be  in  information  flow  to 
Congress. 

As  to  the  form  that  that  should  take,  I  am  rather  close  to  the 
Case  bill,  I  am  not  far  away  from  it,  but  I  personally  think  that 
there  may  be  some  case  to  be  made  there  for  saying  that  the  infor- 
mal procedures  should  be  preferable  to  the  informal  arrangement 
with  the  Case  bill. 

Senator  Ervin.  You  have  a  very  fine  paper  that  manifests  much 
erudition  and  research.  Since  you  didn't  read  it  verbatim  I  would 
like  to  have  the  whole  thing  printed  in  the  record  in  its  entirety, 
including  the  footnotes  that  you  give  for  the  authorities  you  cite. 

Counsel. 

Pi'ofessor  INIiller.  Thank  you,  Senator. 

Professor  Moore  and  I  had  the  pleasure  of  being  students  of  the 
same  international  law  authority.  Professor  McDougall.  And  it  is 
amazing  to  me  that  two  people  who  studied  under  the  same  law  pro- 
fessor could  be  fio  much  in  disagreement. 

I  would  like  to  ask  a  few  questions. 

Senator  Ervin.  You  may  state  what  I  say  on  many  occasions,  that 
all  people  don't  share  my  sound  views  on  all  matters. 

Professor  Moore.  At  least  you  don't  feel  that  it  is  profoundly 
erroneous. 

I  am  sorry  to  hear  that. 
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Professor  Miller.  I  think  Professor  :Moore  would  agree  at  the 
outset  that  there  are  few,  if  any,  definitive  Supreme  Court  opinions 
setting  out  the  powers  of  Congress  and  the  Presidential  powers  m 
these  areas.  The  definitive  Supreme  Court  cases  go  mainly  to  the 
nature  of  executive  agreements  on  State  legislatures,  at  least  the 
recent  ones.  Certainly  the  Curtiss-W^iglit  case  could  not  and  should 
not  be  read  other  than  as  determining  whether  or  not  executive 
power  in  foreign  atfairs  might  not  be  valid. 

Is  it  your  position  that  the  long-continued  practice  of  the  State 
Department  or  the  Executive  in  some  way  validates  present  day 
practice  and  makes  it  a  principle  of  law  ? 

Professor  INIoore.  I  am  going  to  respond  to  each  of  those  in  turn, 
if  I  might,  Professor  Miller. 

First,  as  of  now,  the  lack  of  cases  in  the  area  is  not  simply  an 
attribute  of  the  executive  agreement  power,  but  is  one  that  charac- 
terizes the  whole  question  of  dividing  the  foreign  relations  power 
between  Congress  and  the  President,  largely  because  the  court  has 
said  in  most  of  those  cases  that  it  is  a  political  question,  that  the 
issue  simply  hasn't  come  before  the  court. 

However,  the  lack  of  cases,  it  seems  to  me,  specifically  on  point 
does  not  undermine  any  of  the  strength  of  the  assertion  which  I 
make  in  this  area  that  this  bill  is  unconstitutional  in  asserting  the 
authority  of  the  President  to  make  executive  agreements.  And  the 
reason  for  that,  if  I  might  plead  it  for  a  moment,  is  that  the  execu- 
tive agreement  power  comes  from  the  specific  grants  of  authority  in 
the  Constitution  to  the  President  and  to  the  Congress  and  whatever 
inherent  powers  they  both  have  to  carry  out  those  powers.  So  that  it 
really  is  incident  to  those  specific  grants  of  authority.  And  on  those 
grants  of  authority  we  do  know,  it  seems  to  me,  there  is  almost 
unanimous  agreement  that  there  is  a  complete  core  area  of  the  com- 
mander in  chief  power  which  is  not  subject  to  congressional  legisla- 
tion and  which  is  exclusive  to  the  President.  And  most  commenta- 
tors say  that  negotiations  of  international  agreements  as  v\-ell  as 
recognition  also  fall  into  that  category. 

Professor  Miller.  Let's  take  this  commander  in  chief  power  and 
the  conduct  of  hostilities.  There  is  a  constitutional  provision  which 
says  that  Congress  shall  declare  war,  which  implies  that  Congress 
has  an  interest,  at  least,  or  as  implied  power.  Article  1,  section  8, 
clause  18,  says  that  Congress  has  the  powers  necessary  and  proper  to 
carry  out  those  foregoing  powers  and  any  other  powers  in  any  other 
department  of  government.  Even  if  you  argue  that  the  President  has 
inherent  powers,  which  I  take  it  you  do,  does  not  Congress  have 
power  under  the  necessary  and  proper  clause? 

Professor  Moore.  I  think  the  necessary  and  proper  clause  goes  to 
cari-ying  out  whatever  powers  he  has  in  the  area,  which  would  cer- 
tainly include,  I  suppose,  regulation  dealing  with  declarations  of 
war  and  involvement  in  major  hostilities 

Professor  IMiller.  But  if  you  read  the  entire  section,  Professor 
Moore,  you  will  find  this  statement : 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers — that  is  the  declaration  of  war  thing — and  all 
other  powers  vested  by  this  Constitution  in  the  Government  of  the  United 
States  or  in  any  department  and  officer  thereof. 


166 

I  take  it  that  the  President  is  an  officer  of  the  Government.  Would 
3'on  agree  witli  that? 

Professor  ]\Ioore.  Yes,  I  am  familiar  with 

Professor  ]Miller.  I^oes  not  the  Congress  have,  then,  power  under 
this  clause  to  make  laws  concerning  the  way  it  is  carried  out  ? 

Professor  Moore.  I  think  not.  Professor  Miller.  T  think  to  read  it 
that  way  is  to  say  that  there  is  no  separation  of  powers  principle,  it 
writes  it  out  and  says  that  Congress  caii  legislate  in  this  area,  that 
there  is  no  exclusive  area.  I  simply  don't  read  that  clause  that  way. 

Professor  IMiller.  Give  me  a  constitutional  provision  which  says 
to  the  contrary,  which  gives  the  President  exclusive  powers. 

Professor  Moore.  I  think  really  that  we  shouldn't  read  the  Consti- 
tution the  way  we  would  read  a  municipal  traffic  ordinance,  in  terms 
of  placing  the  language  of  the  Constitution 

Professor  Miller.  We  should  read  it  for  its  plain  meaning,  should 
we  not,  Professor  Moore? 

Professor  INIoore.  Certainly  we  are  concerned  with  its  meaning. 
But  we  are  also  concerned  with  other  clauses  dealing  with  the  intent 
of  the  framers.  And  nothing  could  be  clearer  from  the  record  of  the 
Constitutional  Convention — and  the  Federalist  papers,  by  the  way 
—that  at  least  when  it  came  to  the  question  of  the  regulation  of  the 
power  of  the  President  as  Commanrler-in-Chief  they  did  not  wish  to 
repeat  the  disastrous  experience  under  the  Articles  of  Confederation, 
and  the  conduct  of  hostilities  was  to  be  placed  in  Presidential  hands. 

Second,  let  me  go  on  and  answer  the  second  half  of  your  question 
I  never  got  to.  And  that  is,  what  is  the  effect  of  the  Constitutional 
practice?  In  this  area  the  starting  point  is.  we  have  a  kind  of  inher- 
ent ambiguity  built  into  the  Constitution.  We  have  the  treaty  proce- 
dure on  one  hand.  On  the  other  hand,  we  have  a  series  of  specific 
grants  of  authority  to  both  Congress  and  the  President  on  the  other 
side,  which  reasonably  interpreted  carry  along  the  power  to  make 
international  agreements.  That  was  so  interpreted  by  the  first  Con- 
gress of  the  United  States. 

I  think  the  congressional  practice  suj^ports  that.  And  the  Supreme 
Court  cases  have  borne  that  out.  And  I  don't  feel  that  it  is  open  to 
question  today  in  the  light  of  the  cases  and  practice  that  executive 
agreements  are  somehow  a  subversion  of  the  Constitution. 

Professor  INIiller.  I  didn't  say  that.  I  am  asking  you ;  as  a  general 
proposition,  Professor  INIoore,  as  to  whether  or  not  you  think  a 
loug-continued  practice  can  create  law. 

Professor  IMoore.  It  is  certainly  a  practice  in  this  area — yes,  it  can 
create  law.  In  this  area  it  is  not  a  question,  I  would  like  to  point 
out,  of  going  against  some  specific  provision  of  the  Constitution  by 
practice.  Practice  is,  simply  clarified,  a  point  that  was  never  clear  in 
terms  of  the  language  of  the  Constitution,  or  the  intent  of  the  fra- 
mers in  going  through  the  convention,  what  kind  of  alternative  pro- 
cedures were  available  for  i-eaching  international  agreements.  In 
this  area  it  is  clarified  that  both  the  Presidential  agreements  and  the 
executive-congressional  agreements  are  constitutional  modalities  of 
concluding  international  agreements. 

Professor  IMru^ER.  You  have  made  an  effective  statement,  even  if  I 
don't  agree  with  all  of  it. 
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I  would  like  to  ask  you  a  specific  question,  and  pick  out,  if  I 
might — and  I  hope  I  am  not  out  of  context  because  it  is  an  impor- 
tant statement — on  page  12  of  your  statement :  "The  North  Atlantic 
Treaty  aside,  the  base  agreement  with  Portugal  as  well  as  those  with 
Spain  and  Bahrain  which  are  not  within  the  NATO  area,  would 
seem  to  be  within  the  independent  authority  of  the  President  as 
Commander-in-Chief." 

What  is  the  authority  for  that  statement  ? 

Professor  Moore.  Well,  I  go  on  in  the  next  several  pages  to  dis- 
cuss the  constitutional  practice.  There  are  no  cases  squarely  on  point, 
as  you  well  know.  Professor  Miller.  But  I  do  think  the  constitu- 
tional practice  there  supports  that.  And  to  briefly  review  that  prac- 
tice, it  is  that  there  is  both  a  body  of  authority  in  terms  of  the 
agreement  power  and  in  terms  of  the  stationing  the  Armed  Forces 
abroad  in  times  of  peace,  the  writers  of  the  Constitution  as  well  as 
the  practices  by  Presidents  supported  that.  We  can  cite,  for  example, 
the  practice  by  President  Roosevelt  in  sending  U.S.  forces  to  Green- 
land, and  to  Iceland  inmiediately  before  World  War  II  without  con- 
stitutional participation  in  the  process  at  that  point. 

Professor  INIiller.  And  it  is  your  position  that  since  President 
Roosevelt  did  that,  it  validates  what  President  Nixon  is  doing  today, 
is  that  it? 

Professor  Moore.  It  never  ipso  facto  validates  something  because 
the  practice  takes  place.  It  is  always  possible  that  the  practice 
exceeded  the  limits  of  the  Constitution. 

Professor  Miller.  It  is  possible  that  both  were  wrong,  is  it  not  ? 

Professor  Moore.  It  is  always  possible  that  is  the  case.  But  in  an 
area  when  one  is  trying  to  interpret  the  Constitution,  they  certainly 
look  to  practice  as  a  basis  for  that  interpretation.  And  there  is 
authority  in  the  background  of  the  United  States  in  terms  of  what 
Presidents  have  done  as  well  as  what  the  writers  have  written  on  it, 
that  it  is  perfectly  constitutional.  In  fact.  Senator  Fulbright  defend- 
ed— I  have  a  footnote  in  the  statement — on  the  floor  of  the  U.S. 
Senate  in  very  strong  terms  the  power  of  the  President  to  commit 
the  Armed  Forces  in  peacetime  to  station  troops  abroad  in  Europe. 
A  debate  arose  at  an  earlier  time  in  our  history.  So  it  seems  to  me 
that  there  is  very  significant  authority  for  the  position  that  the 
President  has  constitutional  authority  in  that  area. 

Professor  Miller.  I  wouldn't,  of  course,  presume  to  speak  for 
Senator  Fulbright,  but  I  am  inclined  to  believe  that  he  might  think 
dijfferently  today,  for  whatever  reason.  Certainly  his  testimony  yes- 
terday would  not  lead  me  to  think  that  he  believes  the  same  thing 
today. 

Let's  take  this  point  of  the  Portugal  agreement.  As  I  understand 
your  testimony,  you  believe  that  the  State  Department  or  Pentagon 
should  at  least  tell  Congress,  that  we  have  entered  into  an  agree- 
ment. However,  you  oppose  Senator  Case's  bill  that  might  cut  off 
funds  for  that.  Now,  just  what  remedy  does  Congress  have?  What 
have  you  left  for  Congress ?  Have  you  left  them  nothing? 

Professor  Moore.  I  think  in  this  area  it  is  not  necessary  to  get  to 
a  confrontation  in  terms  of  increasing  the  information  flow.  I  think 
Congress  should  pick  up  the  suggestion  made  by  the  legal  advisor  in 
testifying  before  the  Senate  Foreign  Relations  Committee  on  the 
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Case  bill.  And  that  is  that  the  administration  would  be  very  pleased 
to  work  out  informal  procedures  with  Congress  to  inform  them  of 
all  the  major  international  agreements  entered  into  by  the  United 
States.  I  think  that  should  be  done.  It  is  intolerable  not  to  have  that 
kind  of  information  flow.  And  I  would  recomniend  both  to  the 
Executive  that  he  initiate  that,  and  if  the  Executive  does  not,  that 
the  Congress  try  to  do  it.  But  I  don't  think  the  way  to  force  this  is 
to  pick  out  two  agreements  which  should  not  be  treaties  in  terms  of 
the  international  elTect  that  we  are  trying  to  achieve  by  those  agree- 
ments, and  say  they  must  be  submitted  as  treaties  or  we  will  cut  off 
appropriations.  It'  is  far  better  to  simply  hold  hearings  on  the 
appropriations  and  deal  directly  with  the  appropriations  questions 
for  those  bases. 

Professor  Miller.  In  other  words,  you  would  advocate  a  remedy 
whereby  Congress  would  cut  off  the  funds  if  they  thought  that 
desirable  ? 

Professor  Moore.  That  is  certainly  one  of  the  remedies  that  the 
Congress  has.  I  don't  read  the  background  context  of  these  base 
agreements  as  requiring  it. 

Professor  Miller.  Do  you  think  it  would  be  a  desirable  alterna- 
tive to  the  S.  3475? 

Professor  INIoore.  Yes;  I  certainly  do,  I  think  it  is  far  preferable 
to  S.  3475  that  is  going  to  set  up  procedures  that  you  will  have  to 
live  with  in  all  of  these  agreements  in  the  future.  And  I  think  they 
are  undesirable. 

Professor  ^Iiller.  Predicated,  of  course,  on  the  fact  that  Congress 
is  told  about  them  in  the  first  place. 

Professor  ISIoore.  I  hope  we  can  get  over  that  hurdle.  I  am  most 
sympathetic  with  that.  And  since  both  the  administration  and  the 
Congress  has  said  that  their  i)osition  is  the  same  on  that,  I  see  no 
reason  why  w^e  can't  get  over  it. 

Professor  Miller.  We  heard  testimony  yesterday  that  there  might 
be  truckloads  of  documents  coming  up  to  the  Congress.  Plow  many 
of  these  agreements  would  it  be  necessary  for  Congress  to  screen  ? 

Professor  Moore.  This  goes  really  to  the  workability^  point  of  the 
bill  in  terms  of,  will  there  be  a  deluge  of  trivia  descended  on  Con- 
gress, and  can  it  handle  that,  and  can  the  Executive  handle  it.  Your 
bill  uses  a  different  test  on  this  than  does  the  earlier  legislation  set- 
ting up  a  different  series.  Your  bill  uses  the  test  of  any" internation- 
ally binding  commitment  or  agreement.  The  earlier  legislation  which 
set  up  the  reporting  mechanism  for  the  kind  of  agreements  which 
are  printed  basically  uses  the  test  of  any  such  agreement  or  commit- 
ment involving  some  kind  of  formality.  And  I  suppose  an  exchange 
of  notes  is  a  formality.  And  I  suppose  certainly  anything  that  is  a 
signature  by  an  officer  of  the  U.S.  Government  at  the  bottom  of  one 
of  those  agreements  pursuant  to  article  3  of  NATO  is  a  formality, 
and  in  fact  those  have  been  reported  in  the  official  series.  If  we  have 
the  language  as  broadly  as  you  have  it  here,  it  is  almost  impossible 
— I  don't  know  how  the  judgments  would  be  made  as  to  what  kinds 
of  things  in  an  oral  conversation  are  going  to  be  binding  on  the 
T^nited  States  and  what  kind  are  not,  I  don't  quite  know. 

Senator  Ervin.  If  I  may  interrupt  at  that  point,  the  States  have  a 
statute  of  frauds  that  requires  agreements  about  real  estate  to  be  in 
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writing.  Couldn't  Congress  very  well  pass  a^  law  and  say  that  no 
executive  agreement  will  be  binding  unless  it  is  reduced  to  writing? 
Professor  ]\Ioore.  That  is  an  interesting  point.  I  would  like  to 
reflect  on  it,  Mr.  Chairman.  One  difficulty  I  have  with  it  is  certainly 
in  terms  of  its  international  legal  effect.  The  act  of  Congress  would 
not  change  the  international  legal  rule  that  oral  agreements  can  be 
perfectly  binding. 

Professor  JMiller.  Professor  Moore,  it  seems  to  me  that  if  there  is 
going  to  be  a  deluge  of  trivia,  possibly,  from  the  Executive,  there 
will  be  no  place  where  anybody  knows  what  is  going  on,  isn't  that 
true? 

Professor  Mooke.  I  am  sure  that  there  are  significant  problems 
within  the  executive  branch,  and  that  circular  175  was  aimed  at 
trying  to  help  out  in  some  of  those  problems.  And  I  think  the  prob- 
lem should  be  addressed  within  the  executive  branch  as  well  as 
within  the  Executive  and  the  Congress,  I  think  the  answer  in  this  is 
really  not  some  kind  of  procedure  that  says,  Congress  wants  to  see 
all  of  these  agreements  that  are  concluded.  You  have  the  most  of 
them  anyway  that  come  to  your  library  rather  quickly  in  the  form 
of  agreements  that  are  printed  in  treaties  and  other  international 
agreements  series.  So,  that  what  you  are  really  talking  about  is  the 
way  of  informing  you  systematically  of  the  kind  of  agreements  that 
you  are  going  to  have  an  interest  in,  and  that  involves  significant 
policy  questions.  And  you  are  talking  about  the  secret  agreements. 

Professor  Miller.  How  does  Congress  know  they  are  going  to  be 
interested  unless  they  can  see  them  all? 

Professor  Moore.  I  think  that  is  largely  a  question  of  the  execu- 
tive branch  simply  operating  in  complete  good  faith  and  candor 
with  Congress  in  terms  of  saying,  we  will  let  you  know  as  broadly 
as  possible,  let  us  know  in  general  the  kind  of  things  you  are  inter- 
ested in  and  we  will  let  you  know.  You  are  certainly  interested  in 
base  agreements  today.  From  what  I  can  say  the  heart  of  the  inter- 
est is  stationing  troops  abroad.  If  that  is  your  interest,  then  we 
would  like  to  have  all  such  agreements,  we  would  like  to  know 
wliether  they  are  creating  commitments,  and  we  would  like  to  know 
what  risk  there  is  of  war  in  having  those  troops  there.  And  I  think 
that  is  the  kind  of  thing  Congress  can  very  properly  do. 

I  am  a  little  troubled  by  the  singling  out  of  these  base  agreements 
in  general,  and  suggesting  really  we  are  running  a  risk,  a  significant 
risk  of  involvenient  in  major  hostilities  because  we  have  these  disa- 
greements. I  think  it  is  a  myth.  There  is  a  risk,  there  is  always  a 
risk.  President  Koosevelt  took  a  very  substantial  risk  with  them 
immediately  before  World  War  II.  But  Vietnam  did  not  result  in 
that  kind  of  commitment  of  American  troops  by  virtue  of  some  kind 
of  base,  rather  we  had  bases  in  Vietnam  because  we  had  the  SEATO 
Treaty  and  other  kinds  of  commitments,  the  commitments  which 
Congress  had  addressed. 

So,  I  think  you  are  really  at  this  point  perhaps  over  concerned 
with  these  particular  military  base  agreements. 

Professor  Miller.  I  think  there  are  other  areas  as  well,  Professor 
Moore,  but  these  seem  to  be  the  focal  points  at  the  moment. 
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We  had  heard  testimony  yesterday  that  the  President  would  have 
power  under  his  Commander  in  Chief  powers  to  commit  50,000 
troops  anywhere  in  the  world  if  he  wished  to  do  that. 

Would  you  care  to  comment  on  that? 

Professor  Moore.  Yes.  I  testified  before  the  Senate  Foreign  Kela- 
tions  Committee  on  this,  and  I  would  be  pleased  to. 

Although  I  oppose  the  War  Powers  bill  and  think  it  an  unwise 
piece  of  legislation,  nevertheless  I  think  that  is  an  overly  broad 
statement  of  what  the  Commander-in-Chief  can  do.  And  it  is  one  of 
the  things  that  has  led  us,  I  am  afraid,  down  the  road  to  the  War 
Powers  legislation.  It  seems  to  me  very  clear  that  when  it  comes  to 
major  sustaining  hostilities  abroad,  Congress  must  participate  in  the 
decisionmaking  process  over  that  kind  of  involvement  in  hostilities. 
That  is  surely  a  minimum  statement  of  what  the  power  to  declare 
war  meant.  I  do  think  there  is  some  low  level  kind  of  involvement 
in  hostilities — humanitarian  intervention,  response  to  Pueblo  [sic] 
for  example — that  the  President  has  the  authority  as  Commander-in- 
Chief  to  respond  to,  which  are  below  the  threshold  of  war  in  a  con- 
stitutional sense.  And  that  is  one  of  the  difficulties  that  I  have  with 
the  War  Powers  bill  that  recently  passed  the  Senate. 

Professor  Miller.  Perhaps  you  won't  agree  with  this,  but  I  hope 
you  will.  I  know  of  no  cases  which  would  definitely  say  that  Con- 
gress does  not  have  the  power  to  pass  such  a  statute  as  this.  Do  you 
know  of  any? 

Professor  INIogre.  I  think  the  Myers  case  is  very  analogous  in 
saying  that  in  areas  exclusively  entrusted  to  the  President,  such  as 
the  removal  of  Federal  officers,  even  though  the  Constitution,  Pro- 
fessor INIiller,  didn't  say  that.  Congress  could  not  intervene  and  pass 
a  statute  stating  that  the  President  could  not  do  so.  So,  we  do  have 
clear  Supreme  Court  authority  for  the  proposition  that  there  are 
some  exclusive  areas  of  Presidential  authority. 

Professor  jNIiller.  But  no  square  authority  on  whether  Congress 
has  the  power  to  pass  this  bill? 

Professor  Moore.  That  is  correct,  as  in  most  other  areas  of  the 
Federal-congressional-Executive  relation. 

Professor  INIiller.  Thank  you,  sir. 

Senator  Ervin.  I  am  intrigued  by  Professor  Miller's  question 
about  the  necessary  and  proper  clause.  It  says  that  Congress  shall 
have  the  power  to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  powers  vested  by  this  Consti- 
tution in  the  Government  of  the  United  States  or  any  department  or 
officer  thereof.  It  would  seem  to  me  that  in  such  a  case,  Congress 
could  pass  a  law  and  say  that  the  President  couldn't  make  any  oral 
executive  agreement,  that  he  would  have  to  reduce  them  to  writing, 
and  having  reduced  them  to  writing,  he  would  have  to  file  them 
with  Congress. 

Professor  Moore.  I  must  respectfully  disagree,  Mr.  Chairman. 
And  there  are  two  points  I  would  like  to  make.  One,  if  you  inter- 
preted the  necessary  and  proper  clause  that  broadly,  there  would  be 
no  principle  of  separation  of  powers.  The  purpose  for  this  commit- 
tee, it  seems  to  me,  would  be  very  substantial.  Congress  could  do 
anything  to  legislatively  restrict  the  President. 
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Secondly,  I  think  there  is  authority  from  the  Supreme  Court  that 
would  restrict  that  kind  of  interpretation.  And  I  think  that  author- 
ity as  Myers  v.  The  United  States,  because  if  that  hue  of  reasoning 
were  correct,  then  the  Myers  case  was  wrong,  and  cannot  have  been 
decided  the  way  it  was  by  the  Supreme  Court.  ,   ,     ,. 

Senator  ER^^N.  I  think  the  Myers  case  involves  a  substantive 
power.  I  suggested  that  it  involved  a  mere  procedural  power.  Of 
course,  the  courts  are  just  as  independent  of  the  Congress  as  the 
President  is,  if  not  more  so.  And  yet,  the  Congress  could  pass  laws 
establishing  procedures  by  which  the  courts  exercise  their  jurisdic- 
tion. .  r.        1  1 

Professor  ISIoore.  I  find  always  the  notion  of  substance  and  proce- 
dure a  slippery  one  to  get  a  handle  on.  But  I  am  not  sure  that  I  can 
do  this,  as  any  more  procedural  than  the  Myers  case.  It  seems  to  me 
that  it  may  well  go  to  the  heart  of  the  kind  of  freedom  that  the 
President  has  under  the  Commander-in-Chief  power.  Could  you  pass 
a  law,  for  example,  saying  that  any  order  to  any  commander  on  the 
battlefield  must  be  issued  in  writing  by  the  President?  I  am 
intrigued  by  that.  And  if  you  can't  do  that,  how  can  you  do  it  in  an 
executive  agreement? 

Senator  Ervix.  I  wouldn't  quite  go  that  far.  I  do  think  the  Presi- 
dent has  the  powers  as  Commander-in-Chief.  I  agree  with  you  thor- 
oughly on  this  as  regards  direct  hostilities.  I  voted  against  the  War 
Powers  bill  because  of  this  conviction.  I  don't  think  he  has  to  share 
his  powers  as  Commander-in-Chief  with  100  Senators  and  435  Con- 
o-ressmen.  However  I  doubt  very  seriously  that  the  President  has  the 
constitutional  power  to  make  an  oral  executive  agreement  with 
another  nation  and  then  conceal  from  the  Congress  the  fact  that  any 
such  agreement  has  ever  been  made. 

Professor  Moore.  The  motion  of  concealment,  of  course,  goes 
against  my  grain  as  well,  in  terms  of  concealing  it.  He  should  not,  it 
should  not  be  concealed.  We  should  have  the  complete  information; 
and,  as  a  matter  of  constitutional  law,  I  am  not  sure  I  am  in  total 
agreement.  I  think  there  are  areas  in  which  Congress  has  no  legisla- 
tive competence,  and  I  think  at  least  when  it  comes  to  the  area  of 
the  conduct  of  hostilities,  it  is  possible  that  the  Executive  has  the 
constitutional  power  not  to  review  any  of  the  agreements  made  with 
respect  to  that  constitutional  power  to  Congress.  I  think  it  would  be 
a  great  mistake  to  do  that,  as  a  matter  of  constitutional  law  and  the 
separation  of  powers. 

INIr.  Edmisten.  Is  it  the  crux  of  this  problem  that  the  executive 
branch  of  the  Government  doesn't  trust  Congress  ? 

Professor  Moore.  I  rather  think  that  the  crux  of  the  problem  is 
that  there  is  a  sense  of  confrontation  on  both  sides,  which  is  unfor- 
tunate. And  we  know  why  it  has  resulted.  It  has  resulted  because  the 
country  is  split  at  this  point  on  the  Vietnam  war.  We  are  concerned 
about  the  posture  of  the  United  States  in  terms  of  involvement  in 
future  wars.  And  it  is  very  important  that  we  have  the  kind  of  thor- 
ough hearings  that  we  are  having  now.  But  I  don't  think  that  it  is 
fair  to  say  that  the  height  of  the  problem  is  simply  an  executive 
problem  as  opposed  to  a  congressional  problem.  I  think  it  is  both.  I 
think  that  Congress  is  going  too  far  in  the  War  Powers  bill.  I  think 
Congress  may  be  going  too  far  in  the  Case  Bill.  I  certainly  think  we 
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are  going  too  far  in  terms  of  suggesting  that  the  Bahrain  and  the 
Azores  Agreements  must  be  submitted  as  treaties  to  the  Senate. 

]Mr.  Edmisten.  In  other  words,  you  would  leave  everything  status 
quo,  except  for  informing  the  Congress  about  treaties?  I  do  not 
tiiink  that  a  two-line  description  of  an  agreement  will  suffice  as 
notice  to  the  Congress.  Do  you? 

Professor  INIogre.  Again,  to  carve  out  the  agreement  from  the 
information  flow  point,  there  is  room  for  very  substantial  improve- 
ment in  the  information  flow  to  Congress.  But  the  Executive  has  to 
know  what  Congress  is  interested  in  on  that.  And  on  this  I  think 
you  ought  to  narrow  your  scope,  you  ought  to  say,  it  is  not  all  exec- 
utive agreement  that  we  want  under  some  very  broadly  worded  bill, 
it  is  instead  the  executive  agreement  in  the  following  areas  that 
really  do  concern  us,  that  we  are  concerned  about  in  terms  of  major 
national  vital  issues.  As  to  what  we  do  specifically  beyond  that  in 
terms  of  avoiding  overly  rigid  legislation,  that  is  one  thing  we  can 
do.  I  think  the  information  flow  is  another.  I  am  rather  attracted  by 
the  idea  that  Francis  Wilcox  has  put  out  a  new  book.  And  many 
others  have  pleaded  from  time  to  time  to  set  up  some  kind  of  Joint 
Executive  Congressional  Committee  on  National  Security  Affairs,  at 
least  a  Joint  Congressional  Committee  on  National  Security  Affairs, 
to  increase  the  communication  between  the  Executive  and  Congress. 
I  don't  think  we  have  the  procedures  today  to  increase  that  kind  of 
information  flow  as  we  should.  I  would  like  to  see  something  like 
that. 

Mr.  Abramson.  I  get  the  impression  from  your  statement,  that  if 
the  Executive  tomorrow  were  to  send  up  a  memorandum  stating 
what  forms  of  executive  agreement  are  within  their  power,  Congress 
would  be  powerless  to  do  anything  about  it.  And  that  to  me  would 
really  be  no  separation  of  powers  at  all.  I  get  that  impression  from 
your  testimony,  just  to  put  it  in  that  form. 

Professor  Moore.  I  don't  mean  to  imply  that.  I  mean  to  imply 
instead  that  whatever  that  constitutional  line  is.  Congress  is  jDower- 
less  to  change  that  line  without  constitutional  amendment.  I  don't 
know  precisely  where  it  is.  I  don't  think  anyone  knows  because  all 
the  cases  haven't  arisen,  and  we  haven't  tested  it.  We  know  where 
they  are  in  certain  kinds  of  core  areas.  I  do  think  that  it  would  be 
unwise  for  Congress,  in  trying  to  demonstrate  very  broad  congres- 
sional authority,  to  respond  by  legislation  that  doesn't,  I  think,  get 
really  to  the  heart  of  the  congressional  concern.  The  heart  of  the 
concern  is  much  narrower. 

I\Ir.  Abramson.  I  have  so  many  questions,  that  I  will  just  have  to 
limit  them  to  one.  You  mentioned  in  your  testimony  that  the  Con- 
gress certainly  has  as  one  of  its  powers  enumerated  the  power  to 
declare  war.  And  then  you  said  you  thought  the  Executive  in  cases 
like  the  Pueblo  could — I  think  you  said  because  of  his  inherent 
powers  or  implied  i)owers,  the  Executive,  because  of  his  Commander- 
in-Chiof  role,  could  then  have  forces  in  that  area.  But  you  say  it 
is  the  role  of  Congress  to  say  what  is  that  middle  ground.' Who  is  to 
determine  what  is  that  middle  ground?  You  are  saying  that  Con- 
gress can't.  You  are  saying  that  Congress  that  the  Executive  can't. 
And  I  find  that  a  little  troublesome,  because  that  is  too  unpredicta- 
ble, I  think,  from  the  standpoint  of  the  public. 
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And  I  recall  one  statement  in  my  constitutional  law  class,  a  long 
time  ago,  that  in  many  cases  constitutional  law  was  public  policy 
crystallized.  And  I  think  in  many  ways  that  would  not  be  crystal- 
lized at  all. 

Professor  Moore.  Let  me  answer  both  of  your  points  on  it. 

First,  on  the  Pueblo  case,  the  answer  as  to  how  far  the  President's 
inherent  authority  as  Commander-in-Chief  would  go  really^  depends 
on  what  he  is  trying  to  do.  It  is  unquestionable — and  this  is  what  I 
was  trying  to  get  at — that  he  has  the  authority  to  defend  against  an 
attack,'  an  ongoing  attack,  ou  American  warships  that  are  on  the 
high  seas.  It  seems  to  me  that  that  is  not  subject  basically  to  chal- 
lenge nor  is  it  challenged  by  the  War  Powers  bill,  nor  is  there  really 
any  dispute  about  it.  If  3  years  after  that  the  Pueblo  Avas  used  as  an 
excuse  to  invade  North  Korea,  that  would  troul^le  me  in  terms  of— it 
would  not  only  trouble  me,  but  that  would  be  a  violatio)^  of  the 
President's  authority  as  Commander-in-Chief,  it  goes  beyond  that. 

In  tei'ms  of  how  we  work  out  these  issues,  the  issues  will  not  be 
worked  out  by  specific  legislation.  They  are  constitutional  issues. 
And  the  President  is  powerless  to  change  tlie  constitutional  line,  as 
is  Congress,  in  the  absence  of  a  validly  adopted  constitutional 
uniBudment.  In  practice,  the  line  is  going  to  ])f'  drawn  by  the  kind  of 
hearings  that  we  are  holding  today,  that  the  .Senate  Foreign  Rela- 
tions Committee  has  held,  and  that  occurred  at  the  time  of  the 
exchange  between  Hamilton  and  IMadison.  It  is  going  to  be  worked 
out  in  the  day-to-day  operations  of  the  executive  branch  in  its  rela- 
tions with  Congress.  And  liopefuliy  it  is  goiiig  to  be  determined  on 
the  basis  of  some  kind  of  functional  test  of  how  we  ought  to  draw 
the  line. 

And  there  is  something  I  would  like  to  recommend  on  that, 
bex^ause  there  seemed  to  me  to  be  some  critei'ia  that  wo  can  get  a 
grip  on.  The  starting  point  ought  to  be,  we  should  prefer  the  shar- 
ing authority.  And  that  means  the  widest  possible  participation  in 
decisions  by  the  Executive  and  Congress  acting  together.  We  ought 
to  draw  the  line  under  that  when  we  find  and  onl}^  when  we  find,  a 
good  functional  reason  for  doing  so.  There  are  some.  One  of  those  is 
negotiating  responsiveness.  And  one  of  those  is  secrecy,  and  one  of 
those  is  the  need  to  act  quickly  and  decisively  in  emergencies.  Those 
are  the  things,  it  seems  to  me,  the  kind  of  areas  that  we  ought  not  to 
tie  the  Executive's  hands  in.  We  need  that  kind  of  authority  from 
the  Executive;  and  we  should  try  to  draw  the  line  issue  by  issue  in 
reference  to  what  those  functional  points  might  be. 

Senator  Ervin.  I  take  much  consolation  from  the  fact  that  you  do 
emphasize  that  the  powers,  both  of  the  Presiderit  and  the  Congress 
in  respect  to  foreign  affairs,  ought  to  be  found  in  the  Constitution 
instead  of  in  this  concept  of  Justice  Sutherland  set  out  in  the  Gurtiss- 
W right  case. 

Professor  Moore.  Right,  Senator. 

I  think  one  of  the  other  points  that  w^e  need  to  make  is  that  the 
issue  we  are  talking  about  is  not  determined  by  the  Cur-tiss-Wright 
case.  We  don't  even  need  to  discuss  the  Curt iss-W right  case  because 
what  the  Curtiss-Wright  case  says  is  that  the  foreign  aft\airs  power 
is  inherent.  And  I  think  that  also  is  a  matter  of  constitutional  law 
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today,  it  is  ^ood  law,  that  tlie  Federal  Government  has  the  power  in 
foreign  affairs  and  not  the  States.  But  it  doesn't  tell  us — at  least  I 
am  somewhat  unhappy  witli  the  reasons  given  in  the  Curtiss-W right 
case — as  to  how  you  divide  the  authority  that  is  inherent  between 
the  President  and  Congress,  And  I  suspect  that  both  get  some  of 
that  inherent  power  from  the  same  kind  of  reasons  we  are  talking 
about  otherwise. 

Senator  ErviX.  I  prefer  to  call  it  implied  power  rather  than 
inherent. 

Professor  Moore.  Yes. 

Senator  Ervin.  Thank  you  very  much.  You  have  made  a  very 
interesting  contribution.  Someone  has  said  that  while  there  is  some 
difference  of  opinion,  sometimes  the  differences  of  opinion  strike 
sparks  of  illumination.  Thank  3'ou  very  much. 

Professor  Moore.  Thank  you,  ]Mr.  Chairman.  It  was  a  pleasure  to 
come. 
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Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Edmisten.  ]Mr.  Chairman,  the  next  witness  is  Prof.  Alfred  H. 
Kelly,  chairman,  department  of  history,  College  of  Liberal  Arts, 
Wayne  State  University. 

Senator  Ervim.  I  want  to  welcome  you  to  the  subcommittee  and  to 
express  our  deep  appreciation  for  your  willingness  to  come  and  give 
us  the  benefit  of  your  views  and  observation  on  what  I  consider  a 
very  important  question. 

STATEMENT  OF  PEOF  ALFRED  H.  KELLY,  CHAIRMAN,  DEPART- 
MENT OF  HISTORY,  COLLEGE  OF  LIBERAL  ARTS,  WAYNE  STATE 
UNIVERSITY 

Professor  Kelly.  Thank  you,  Senator. 

I  am  a  constitutional  historian,  although  I  have  taught  in  the 
Wayne  Law  School.  My  point  of  view  is  somewhat  different  from 
that  of  a  lawyer  approaching  this  problem.  I  approach  the  problem 
in  terms  of  constitutional  history.  And  I  am  looking  at  the  develop- 
ment of  living  practice  rather  than  in  terms  of  arguing  cases, 
although  I  have  some  citations. 

If  I  may,  I  will  read  this.  It  isn't  too  long. 

An  analysis  of  the  relationship  between  executive  agreement  and 
the  treatymaking  power  must  begin  by  taking  into  account  the  very 
substantial  shift  in  tlie  balance  of  power  between  the  Executive  and 
Congress  which  has  taken  place  in  the  area  of  foreign  policy  in  the 
last  30  years  or  so.  The  fundamental  causes  lying  behind  this  shift 
are  Avell  known  to  the  members  of  this  committee,  and  need  not  be 
expounded  at  any  very  great  length  here.  They  begin  with  the  fact 
that  the  destruction  of  the  balance  of  power  in  Europe  and  the  tech- 
nological disintegration  of  the  ocean  barrier,  both  of  which  occurred 
between  1885  and  1945,  plunged  the  United  States  after  1940  very 
heavily  into  the  politics  of  Western  Europe  and  finally  of  the  entire 
eastern  hemisphere,  to  the  end  of  preventing  a  single  power  state — 
first  Germany  and  then  tlie  Soviet  Union — from  establishing  general 
hegemony  in  Western  Europe,  a  hegemony  which  would  have  men- 
aced the  welfare,  prosperity,  and  at  last  "even  the  basic  security  of 
the  United  States  and  the  Western  Hemisphere  generally.  The  result 
was  a  vast  increase  in  tlie  foreign  policy  operations  of  the  executive 
branch  of  the  Government,  operations  which  to  a  considerable  extent 
by  their  very  nature  tended  to  exclude  the  two  houses  of  Congress 
from  direct  participation.  The  advent  since  1945  of  a  bipolarized 
world,  in  which  the  United  States  became  the  leader  of  a  complex 
series  of  grand  alliances  intended  to  check  and  balance  t^ie  power 
of    the    Soviet    Union    strengthened    substantially    this    tendency. 
Immersed  as  it  now  was  in  something  like  traditional  balance  of 
power  diplomacy,  the  United  States  reacted  in  essentially  the  tradi- 
tional fashion  by  conducting  extensive,  intimate  and  generally  secret 
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executive — to  executive  negotiations  in  the  accepted  style  of  Talley- 
rand, Metternich,  or  Castlereach. 

The  very  nature  of  this  process,  which  originated  before  the  flow- 
ering of  constitutional  democracy  in  tlie  United  States  or  anywhere 
else,  is  anticonstitutional,  and  antidemocratic.  Within  the  American 
Government  it  can  be  described  as  directly  at  odds  with  the  tradi- 
tions of  the  separation  of  powers,  checks  and  balances  and  above  all 
constitutional  supremacy.  It  is  not  that  those  practicing  the  new 
diplomacy  were  anticonstitutionalists;  on  the  contrary,  no  one  was 
engaged  in  a  conspiracy  to  subvery  the  constitutional  system.  But 
secret  diplomacy,  summit  negotiations,  the  implementation  of  alli- 
ance systems,  the  secret  activities  of  American  agents  and  diplomats 
with  respect  to  Nicaragua,  Cuba,  or  Greece,  let  alone  Germany  or 
India,  all  took  their  toll  of  internal  constitutional  processes.  Even 
the  open  implementation  of  treaties  openly  arrived  at  in  the  AVil- 
sonian  fashion — for  example,  the  decision  by  President  Truman  in 
1951,  for  example,  to  station  four  Army  divisions  in  the  nascent 
Federal  Republic  of  Germany  in  fulfillment  of  U.S.  obligations 
under  the  NATO  Pact — had  some  adverve  effect  upon  internal  con- 
stitutional processes,  as  the  feeble  "sense  of  the  Senate"  resolution  on 
that  subject  adopted  at  the  time  of  the  so-called  Great  Debate 
attested.  And  even  where  a  prior  statutory  base  existed  for  the  con- 
duct of  the  diplomacy  in  question,  deliberately  brought  into  being 
by  consultation  between  the  Executive  and  the  Congress,  as  was  the 
case  with  respect  to  the  JMarsliall  plan,  the  resultant  operation  of  the 
EGA  led  to  an  elaborate  })ody  of  diplomatic  activity  on  the  part  of 
the  Executive  in  which  Congress  could  play  but  little  part. 

The  rise  of  collective  security  and  the  American  commitment  to 
the  United  Nations,  ironically,  also  damaged  internal  American  con- 
stitutional processes.  The  Truman  decision  to  oppose  by  force  the 
1950  invasion  of  South  Korea  subverted  the  constitutional  power  of 
Congress  to  decide  between  war  and  peace,  even  though  the  Presi- 
dent nominally  did  not  take  the  United  States  into  war  and  techni- 
cally acted  only  in  pursuance  of  a  Security  Council  resolution.  There 
was  some  considerable  constitutional  force  in  Senator  Robert  Taft's 
embittered  observation  during  the  Great  Debate  that  by  intervening 
in  Korea  the  President  had  "usurped  power  and  violated  the  Consti- 
tution and  laws  of  the  United  States,"  even  though  few  men  then  or 
now  would  question  the  integrity  of  motives  that  had  caused  the 
President  to  act  as  he  did.  Subsequent  executive  action,  either  in 
support  of  the  United  Nations,  of  American  regional  treaty  obliga- 
tions, or  simply  of  American  power  interests^ — in  Lebanon,  the 
Offshore  Islands,  Thailand,  Cuba,  and  Vietnam — acted  further  to 
alter  the  internal  balance  of  power  within  the  American  constitu- 
tional system. 

One  should  not  fall  into  the  simplistic  interpretation  that  the 
Executive  acted  in  all  these  matters  without  a  pretense  of  constitu- 
tional foundation  or  in  direct  subversion  of  the  rights  of  Congress. 
That  was  seldom  the  case,  and  even  where  the  situation  approached 
that — as  in  my  opinion  it  did  in  the  Destroyer  P>ase  Deal  in  1940, 
where  I  would  agree  with  the  late  E.  S.  Corwin's  devastating  anal- 
ysis of  the  situation — the  Republic  was  faced  with  the  fact  of  a 
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very  ^reat  emergency  touching  the  security  of  the  Nation  in  the 
most  fundamental  way,  and  Congress  itself  was  inclined  to  accept 
the  Executive's  solution. 

On  the  contrary,  the  power  of  the  Executive  in  foreign  affairs 
since  1789  always  has  been  very  large,  and  in  actual  practice  has 
in^'olved  an  element  of  prerogative  power,  even  though  a  reading  of 
the  Constitution,  at  least  in  orthodox  legal  terms,  might  appear  to 
allow^  very  little  for  the  idea  of  prerogative  in  the  operation  of  our 
constitutional  system.  I  disagree  emphatically  with  the  contention  of 
Professors  Ruhl  Barlett  and  Alexander  Bickel,  as  set  forth  in 
their  testimony  before  the  Senate  Committee  on  Foreign  Relations, 
October  20,  1071,  that  the  concept  of  executive  prerogative  as  set 
forth  in  United  States  v.  Curtiss-W right  Aircraft  Corp.  (1936)  was 
constitutionally  unsound  and  without  historical  validity  and  mean- 
hig  in  the  operation  of  the  American  constitutional  system.  If  the 
"living  Constitution''  means  anything,  the  concept  had  in  fact  been 
very  much  alive  since  Washington's  decision  in  1793  to  issue  a  proc- 
lamation of  neutrality  at  the  time  of  the  Genet  Affair.  So,  also,  is 
the  concept  of  executive  privilege  in  foreign  affairs,  which  took  its 
departure  with  Washington's  refusal  to  surrender  to  the  House  of 
Representatives  the  secret  papers  incident  to  the  negotiation  of  the 
Jay  Treaty,  a  refusal  in  which  the  President  was  sustained  by  a 
narrow  and  decisive  vote  of  the  House.  It  does  not  help  to  pretend 
that  prerogative  and  executive  privilege  have  not  had  a  part  in  the 
living  Constitution,  because  they  have.  Rather,  it  helps  one  to  under- 
stand that  the  Executive  in  the  past  30  years  has  had  some  substan- 
tial constitutional  base  for  the  vast  additional  expansion  of  power 
that  lias  accrued  to  it  in  its  attempts  to  deal  with  the  contemporary 
di})lomatic  world.  Presidents  have  not  carried  on  a  long-range  con- 
spiracy against  the  Constitution.  But  the  fact  remains  that  the 
damage  done  since  1940,  to  the  internal  balance  of  power  within  the 
constitutional  system  has  been  very  great,  and  the  impulse  of  Con- 
gress to  do  something  about  it,  both  in  the  interests  of  balanced  con- 
stitutional government  and  even  of  the  formulation  of  intelligent 
policy  in  the  interest  of  national  security  is  altogether  sound. 

The  prol>lem  of  executive  agreements — and  what  I  would  insist 
from  a  constitutional  point  of  view  is  the  abuse  thereof — is  merely 
one  phase  of  the  larger  problem  outlined  above.  The  i-esoi't  of  execu- 
tive agreements  as  a  means  of  subvei-ting  the  treaty  power  of  the 
Senate  is  in  fact  nothing  very  new;  there  were  already  notorious 
examples  of  this  technique  well  before  the  First  World  War.  Theo- 
dore Roosevelt's  virtual  defiance  of  the  Senate  between  1905  and 
1907,  with  respect  to  the  crisis  of  Santo  Domingo,  when  he  arranged 
for  an  American  financial  pi'otoctoi-ate  by  executive  agreement  after 
the  Senate  had  specifically  rejected  a  treaty  designed  to  accomplish 
that  purpose,  is  a  specific  case  in  point.  So  well  established  by  1950 
was  the  executive  agi'eement  as  a  way  around  the  treaty  power  that 
one  speaker  in  a  Brookings  Conference  of  that  date  described  an 
executive  agreement  as : 

Any  treaty  between  the  United  States  and  a  foreign  power  which  the  Presi- 
dent tliinks  he  can  handle  successfully  without  submitting  it  to  the  Senate,  ei- 
tlier  hecaiise  he  has  the  jiartisan  support  to  get  away  with  such  evasion  or  be- 
cause he  thinlvs  the  Senate  is  sufficiently  ill-equipi)ed  constitutionally  to  deal 
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with  such  procedure  that  it  will  be  helpless  to  do  anything  about  the  matter 
anyhow. 

Senator  Er\^x.  INIaybe  yon  can  call  onr  attention  to  what  is  an 
executive  agreement. 

"Sir.  Edmisten.  Who  said  that.  Professor? 

Professor  Kelly.  I  have  got  it  in  my  notes,  but  I  can't  find  it  at 
the  moment.  But  I  believe  it  was  the  late  Assistant  Secretary  of 
State  Leo  Pazvolsky,  who  was  an  Assistant  Secretary  in  the  middle 
and  late  194CVs,  and  Avas  an  expert  on  international  agreements  with 
respect  to  finance. 

The  Bricker  amendment,  which  languished  in  the  Senate  between 
1950  and  1957,  had.  it  will  be  recalled,  a  provision — article  III^ — 
which  would  have  confirmed  the  power  of  Congress  to  regulate  all 
executive  agreements  between  the  United  States  and  other  nations 
and  with  international  organizations,  and  which  also  subjected  exec- 
utive agreements  also  to  the  limitations  of  the  treatymaking  process, 
as  set  forth  in  the  amendment — and  presumably  also  in  the  Constitu- 
tion itself.  That  is,  an  executive  agreement,  like  a  treaty,  could  not 
conflict  with  the  provisions  of  the  Constitution — despite  the  stric- 
tures of  the  court  to  the  contrary  in  Missouri  v.  Holland  (1920)  — 
and  such  agreements,  like  treaties,  would  not  be  internally  self-exe- 
cuting without  confirmatory  action  by  Congress.  In  the  opinion  of 
the  present  observer  it  is  unfortunate  that  these  provisions  with 
respect  to  executive  agreements  were  by  the  terms  of  the  Bricker 
amendment  itself  entangled  with  the  much  more  controversial  which 
clause  of  article  II  of  that  proposal,  which  unquestionably  called  up 
a  certain  threat  to  the  sovereignty  of  the  United  States  in  foreign 
affairs.  The  result  was  tliat  the  attempt  in  article  III  to  deal  with 
the  problem  of  executive  agreements,  however  clumsy  it  had  been,  as 
a  device  for  subverting  the  treaty  power  was  lost.  But  I  would  con- 
tend that  the  attempt  on  the  pai't  of  the  Congi'ess  to  bring  executive 
agreements  more  adequately  within  the  aegis  of  the  treaty  power 
was  fundamentally  sound,  however  questionable  it  might  have  been 
in  certain  technical  details,  and  it  is  unfortunate  that  the  decline 
and  fall  of  the  amendment  carried  the  article  on  executive  agree- 
ments— or  one  like  it — to  an  unwarranted  demise  and  destruction. 

The  evolution  of  an  intelligent  policy  by  Congress  toward  execu- 
tive agreements  is  complicated  very  badly  by  the  obvious  fact  that 
the  term  is  in  itself  a  cloak  for  a  wide  variety  of  agi-eements  with 
foreign  states,  agreements  which  vary  greatly  in  their  importance 
but  also  in  their  constitutional  foundations.  Agreements  made  pur- 
suant to  specific  statutory  instructions  from  Congress  and  which 
conform  to  the  guidelines  set  forth  in  a  congressional  act  pose  few 
constitutional  problems.  The  court  long  aoo  recognized  the  legiti- 
macy of  this  process  in  Field  v.  Clavk  (1892).  The  Eeciprocal  Trade 
Agreements  Act  of  1934,  for  example,  made  use  of  the  same  tech- 
nique ;  so  did  the  Marshall  Plan  Act,  and  so  on.  A  variation  of  this 
situation  occurs  when  the  agreement  is  made  pursuant  to  a  prior 
treaty  to  which  tlie  Senate  has  given  its  constitutional  consent.  But 
I  believe  that  even  in  these  instances  the  Congress  is  constitutionally 
entitled  to  be  informed  regularly— and  not  merely  by  the  publica"^- 
tion  of  a  State  Department  treaty  series  or  the  like — on  the  negotia- 
tion and  consummation  of  these  agreements. 
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The  ^reat  difficulty  arises  when  the  agreement  in  question  can  be 
regarded  as  falling  in  some  part  within  the  areas  of  Presidential 
constitutional  power,  real  or  alleged,  either  in  foreign  affairs  or 
because  of  some  other  element  of  Executive  constitutional  power. 
Thus  the  celebrated  conversations  between  Secretary  Cordell  Hull 
and  Maxim  Litvinoff  in  1933,  which  led  to  American  recognition  of 
the  Soviet  Union,  resulted  in  a  whole  series  of  agreements  ranging 
from  Soviet  debts  to  religious  freedom  which  did  not  receive  either 
Senate  or  Congi-essional  approval,  presumably  because  the  President 
and  State  Department  regarded  them  as  having  been  made  pursuant 
to  the  President's  constitutional  power  to  receive  Ambassadors  and 
other  public  ministers  from  foreign  states.  The  result,  it  can  be 
argued,  was  a  substantial  subversion  of  the  treaty  making  power  of 
the  Senate.  Again,  agreements  entered  into  by  the  Executive  in  war- 
time, on  the  even  of  war,  or  incident  to  the  power  settlements  imme- 
diately incident  to  the  close  of  hostilities  have  as  a  rule  had  the 
shield  of  constitutional  sanctity  thrown  about  them,  presumably 
because  they  are  technically  arrangements  entered  into  incident  to 
the  President's  power  as  commander  in  chief  of  the  Armed  Forces. 

But  in  fact,  such  arrangements,  from  the  Panama  Pact  of  1939,  to 
the  Cairo  Agreement,  to  the  highly  secret  agreements  of  Yalta, 
which  went  far  beyond  the  area  of  military  field  agreements  and 
entered  into  arrangements  not  unlike  those  under  which  Napoleon 
and  the  Czar  Alexander  divided  the  world  between  them  at  Tilsit, 
however  well-intentioned  they  may  be,  go  far  to  subvert  the  funda- 
mental processes  of  constitutional  government.  They  cannot  be  rec- 
onciled with  either  the  constitutional  prerogatives  of  the  Senate  or 
of  Congress,  or  with  the  fundamental  nature  of  constitutional  gov- 
ernment. They  are  by  their  nature  secret,  exclusive,  anti-democratic, 
and,  more  serious,  multi-constitutional  in  character.  The  only  possi- 
ble defense  for  them  is  the  large  observation  that  the  very  nature  of 
the  di])lomatic  process  and  the  quest  for  security  in  an  atomic  age  is 
at  odds  with  the  fundamental  character  of  constitutional  govern- 
ment. This  may  be  true  but  some  of  us  are  not  willing  to  surrender 
quite  so  simply  to  an  obstruction  of  this  kind. 

It  is  far  easier  to  diagnose  the  nature  of  the  constitutional 
difficulty  involved  than  it  is  to  propose  remedies.  The  very  fact  that 
idle  or  tyrannical  usurpation  is  not  involved,  and  that  the  situation 
has  arisen  in  response  to  basic  shifts  in  power,  institutional  organi- 
zation, and  technology  in  the  modern  world  means  tliat  simplistic 
injunctions  to  the  effect  that  the  Senate  "reassert  itself"  or  that  the 
Congress  resort  to  the  impeachment  power  to  control  a  "rampant 
Executive"  are  without  any  significant  meaning  and  do  not  deserve 
to  be  taker,  seriously.  Tliis  does  not  mean  that  the  problem  is  insolv- 
able.  The  proposed  bill  introduced  originally  by  Senator  Ferguson 
back  in  195-1  requiring  the  transmittal  of  all  executive  agreements  to 
Congress  within  a  period  of  60  days  and  recently  resubmitted  in  the 
upper  House  by  Senator  Clifford  Case  is  an  intelligent  if  modest 
step  in  the  right  direction.  I  believe  that  the  constitutional  power  of 
Congress  to  require  such  submission  is  l)eyond  question. 

Beyond  this,  consideration  ought  to  be  given  to  a  move,  either  by 
statute  or  by  constitutional  amendment,  to  aline  the  power  to  make 
executive  agreements  more  adequately  with  the  treatymaking  process 


181 

once  more.  This  might  be  done  by  a  stipulation,  that  all  executive 
agreements,  however  constitutionally  derived,  are  subject  to  congres- 
sional or  senatorial  authority,  and  that  those  falling  in  certain  cate- 
gories could  not  take  effect  until  the  Senate  or  Congress,  either  by 
positive  action  or  by  negative  assent — as  was  the  case  Y\-ith  the  execu- 
tive reorganization  acts — yield  permission  for  execution.  The  tech- 
nique of  negative  assent  might  well  dispose  of  the  dilemma  involved 
in  requiring  detailed  congressional  action  on  a  great  mass  of  minor 
agreements,  most  of  which  have  only  an  inconsequential  and  routine 
character.  At  all  events  the  constitutional  issues  implicit  in  executive 
agreements  are  too  important  to  allow  constitutional  development  in 
this  field  to  proceed  simply  by  default.  The  matter  calls  for  positive 
action  by  Congress  to  defend  its  prerogative,  lest  something  of  the 
very  essence  of  constitutional  democracy  be  allowed  to  slip  away  and 
perish  unnoticed. 

Senator  Ervix.  I  am  very  much  heai-tened  by  your  view  that  not- 
withstanding the  problems  of  a  shrunken  world  and  the  increase  in 
technological  power,  that  it  is  still  possible  for  us  to  save  our  consti- 
tutional svstem.  I  te]l  a  story  that  illustrates  how  the  world  has 
changed.  We  liad  an  elderly  lawyer  in  North  Carolina  who  was  a 
strong  Democrat.  He  liad  a  young  friend  who  was  a  rabid  Republi- 
can. When  Franklin  Roosevelt  first  issued  his  Executive  order  call- 
ing for  two  Thanksgivings  in  1  year,  this  young  Republican  lawyer 
asked  this  old  Democratic  lawyer,  "^Vliat  have  the  Democrats  done 
for  us  to  require  that  we  have  two  Thanksgiving  Days  to  return 
thanks  for?" 

And  the  Democrat  lawyer  said,  "Well,  we  might  very  well  use  the 
first  Thanksgiving  Day  to  thank  the  good  Lord  for  the  Atlantic 
Ocean,  and  the  second  one  to  thank  Him  for  the  Pacific." 

Unfortunately,  those  oceans  have  so  diminished  in  relative  size 
that  they  can  no  longer  be  counted  as  the  great  blessings  that  they 
once  were. 

I  am  much  concerned  about  many  of  these  executive  agreements. 
You  have  pointed  out  some  of  them  which  are  most  dramatic  in 
their  implications.  I  think  about  President  Roosevelt.  It  probably 
had  a  lot  to  do  with  saving  the  free  world,  but  it  was  rather  a  dra- 
matic thing  for  him  out  of  his  own  head  and  imagination  to 
exchange  50  destroyers,  even  if  they  were  obsolete,  in  return  for 
bases.  If  that  be  a  valid  exercise  of  an  executive  agreement,  I  see 
nothing  that  would  prevent  the  President  from  saying,  "Well,  we 
are  going  to  get  some  more  bases  somewhere  and,  therefore,  we  will 
give  the  countries  tliat  yield  these  bases  certain  of  our  States."  It  is 
only  a  question  of  degree  between  exercising  those  two  powers. 

Professor  Kelly.  I  think  the  destroyer  base  deal  shows  that  the 
President,  when  he  is  hard-pressed,  and  has  a  good  Attorney  Gen- 
eral, who  knows  what  he  has  to  do,  can  always  get  an  adequate  legal 
briefing  for  the  defense  of  any  kind  of  an  operation  of  that  kind,  if 
the  statutes  are  researched  sufficiently. 

You  remember  that  wliat  Attorney  General — at  that  time — Jack- 
soii  did  was  to  tuiii  up  a  statute  of  1883  for  the  disposal  of  scrap 
military  equipment,  as  well  as  an  inversion  of  a  joint  resolution  of 
June   1940,  which   was  intended,  if   I   am   not  mistaken,   to   block 
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exactly  that  kind  of  operation.  And  he  used  both  of  these  as  statu- 
tory authority  for  giving  away  part  of  the  Xavy.  I  think  he  had  to 
do  what  he  did,  but  I  don't  think  it  can  be  defended  within  the  con- 
stitutional prerogative  of  the  President  nor  of  the  concept  of  consti- 
tutional  government. 

The  tragedy  of  the  thing  is,  of  course — and  this  is  perhaps  the 
essence  of  the  dilemma  of  our  time — that  the  very  nature  of  this 
kind  of  crisis  we  live  in  operates  in  a  frame  of  reference  which  is 
anticonstitutional  and  nonconstitutional.  I  think  before  one  embarks 
upon  a  violent  criticism  of  President  Eoosevelt,  to  put  the  thing  in  a 
safely  historical  context,  that  one  has  to  recognize  the  kind  of 
dilemma  that  he  was  dealin.g  with  there.  I  think  that  Congress  rec- 
ognized it  at  the  time.  And  I  think  that  this  kind  of  dilemma  has 
often  been  the  basis  for  the  paralysis  of  congressional  will,  even 
when  it  knew  that  in  some  fundamental  way  the  constitutional  proc- 
ess was  being  subverted.  This  was  certainly  true,  I  think,  at  the  time 
of  the  great  debate  in  1951,  which  I  think  marked  a  tremendous 
departure.  I  would  disagree  with  these  people  who  say,  well,  we 
have  always  done  something  like  this.  One  authority  showed  that  as 
of  1950  the  President  had  at  least  150  times  used  the  Armed  Forces 
of  the  United  States  in  the  continental  hemispheres  and  adjacent 
waters  in  some  fashion  in  quasi-war  situations  or  interventionist  sit- 
uations— Veracruz,  Cuba,  Santo  Domingo,  Haiti,  and  so  on.  But  T 
think  that  this  overlooks  the  fact  that  this  was  the  first  time  that  a 
President  had  moved  major  land  forces  overseas  in  such  a  way  as  to 
involve  the  United  States  in  an  assumed  confrontation  on  the  level 
of  general  major  warfare,  and  that  he  did  this  without  congressional 
consent,  and  indeed  technically,  except  by  press  announcement,  with- 
out formal  confirmation  to  the  Senate,  and  that  the  Senate  was  in 
such  a  dilemma  that  it  didn't  know  what  to  do  about  the  matter, 
and  it  passed  that  terrible  resolution  of  April  1951,  which  just  said 
that  it  was  the  sense  of  the  Senate  that  they  really  ought  to  be  told 
about  moves  of  this  kind. 

Senator  Ervin.  That  is  one  of  the  tragedies  of  too  drastic  Presi- 
dential action  in  making  executive  agreements  of  this  kind,  because 
it  paralyzes  Congress.  And  Congress,  where  it  results  from  timidity 
on  its  part,  is  prevented  from  doing  mvich  to  reassert  itself. 

I  had  the  privilege  the  other  day  of  arguing  for  the  Senate  before 
the  Supreme  Court  in  the  case  against  Senator  Gravel.  T  told  the 
Supreme  Coui't  that  if  I  said  this  on  the  floor  of  the  Senate  what  I 
said  about  Senator  Gravel  before  the  Court,  I  would  probably  vio- 
late the  rules  of  the  Senate  which  prevent  a  Senator  from  saying 
anything  derogatory  about  another  Senator,  but  it  is  essential  for 
this  Court  to  establish  the  legislative  pi'ivilcge  of  the  speecli  and 
debate  clause,  because  legislators  are  about  the  most  timid  creatures 
the  good  Lord  ever  created,  in  my  experience. 

And  then  another  thing:  When  the  President  takes  a  departure 
from  a  constitutional  course  of  action,  party  politics  being  what 
they  are,  the  members  of  the  party  of  the  President,  no  matter  what 
their  personal  feelings  or  their  personal  convictions  may  be,  they 
have  a  tendency  to  rally,  not  to  the  flag  but  to  the  President.  That  is 
one  of  the  evils. 
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I  think  you  have  given  us  not  only  a  historical  viewpoint  as  to 
how  the  world  has  changed,  but  also  a  philosophical  one.  I  take 
much  consolation  out  of  your  feeling,  which  I  share,  that  if  we  can 
find  some  way  to  operate  these  things,  within  the  domain  of  our 
Constitution,  we  should  do  it. 

The  more  I  study  the  Constitution,  the  more  I  am  convinced  of  its 
wisdom.  For  example,  I  think  that  the  power  of  the  President  to 
repel  an  invasion,  or  threatened  invasion,  without  waiting  for  the 
Congress  to  act,  shows  the  wisdom  of  the  man  who  drew  that  instru- 
ment. That  power,  in  and  of  itself,  assuming  that  Congress  provides 
an  adequate  defense  system,  is  about  as  good  a  security  in  this  very 
precarious  world  as  can  be  found  in  any  kind  of  executive  agree- 
ments that  are  made  without  Congress  ever  having  any  participation 
in  them  or  any  knowledge  of  their  making. 

Professor  Kelly.  Agreed. 

Professor  Miller.  I  have  a  couple  of  questions,  if  I  may,  sir. 

I  might  begin  by  saying  that  Justice  Jackson,  when  he  was  a 
member  of  the  Supreme  Court,  took  a  somewhat  different  view  of 
the  Presidential  power  than  he  did  when  he  was  Attorney  General. 
And  when  he  was  criticized  by  Chief  Justice  Vinson  for  his  opinion 
upholding  the  seizure  of  an  aircraft  plant  in  1942,  he  answered, 
"Yes,  I  did  do  that,  but  I  spoke  then  as  the  President's  lawyer  and 
now  I  am  a  Justice  of  the  Supreme  Court."  Presumably,  the  Presi- 
dent's lawyer  and  the  Justice  of  the  Supreme  Court  would  have  dif- 
ferent perspectives. 

Professor  Kelly.  In  the  Japanese  removal  cases,  you  may  recall 
Justice  Jackson  took  the  attitude  that  there  was  no  possible  constitu- 
tional defense  of  what  happened,  and  that  all  you  could  say  in  effect 
was  that  this  kind  of  thing  was  inherent  in  the  nature  of  modern 
war,  but  that  the  Government  shouldn't  try  to  come  before  the 
Court  and  defend  what  had  happened — which  was  quite  different 
from  the  position  he  took  in  the  case  of  the  destroyer  base. 

Professor  Miller.  Yes,  sir;  I  think  he  was  a  great  Justice  and  a 
great  Attorney  General. 

Professor  Kelly.  I  think  he  was,  too. 

Professor  Miller,  I  think  greater  as  a  Justice. 

Senator  Ervin.  Maybe  the  explanation  is  that  as  lawyers  we  some- 
times have  unworthy  clients,  but  as  Judges  we  have  no  clients  as 
such,  except  our  country. 

Professor  Kelly.  ISIaybe  so. 

Professor  Miller.  Professor  Kelly,  I  think  the  subcommittee  is 
seriously  interested  in  the  nature  of  the  constitutionality  of  a  statute 
similar  to  but  not  the  same  as  S.  3475.  Do  you  see  any  impediment 
to  the  passage  of  such  a  statute  ? 

Professor  Kelly.  I  am  not  afraid  to  grapple  with  the  argument 
that  Congress  doesn't  have  the  constitutional  power— let  me  go  this 
far — by  statute  to  establish  the  proposition  that  it  has  a  right  to 
documents  of  this  kind.  I  don't  think  executive  agreements  are  sub- 
ordinate to  the  area  of  executive  privilege,  for  example.  I  would 
admit  that  there  is  a  kind  of  area  of  executive  privilege  in  the  living 
Constitution  with  respect  to  foreign  policy  regardless  of  cases.  That 
is  certainly  true  historically.  But  I  don't  think  that  that  doctrine 
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can  be  extended  to  the  proposition  that  resultant  formal  agreements 
that  have  the  character  of  law  and  which,  as  we  know  from  the 
Pink  case  and  others,  can  be  enforced  internally  as  law,  can't  then 
be  demanded  by  the  Congress  of  the  United  States.  I  am  not  really- 
arguing  anything  except  my  basic  knowledge  of  the  Constitution 
and  the  feeling  for  reality  in  relation  to  this.  But  that  seems  to  me 
to  make  good  sense.  And  I  don't  see  the  constitutional  argument 
against  this. 

Professor  Miller.  Senator  Ervin's  bill  goes  somewhat  further 
than  that  and  yet  requires  submission  and  at  least  60  days  hiatus. 

Professor  Kelly.  Yes ;  I  know. 

Professor  Miller.  Do  you  see  any  constitutional  obstacle  to  this? 

Professor  Kelly.  I  see  no  constitutional  obstacle.  If  the  President 
of  the  United  States  signs  this  bill  into  law,  or  allows  it  to  go  by 
default,  I  don't  see  any  constitutional  obstacle  to  this  process.  It 
would  seem  to  constitute  an  agreement  between  the  President  and 
the  Congress  as  to  policy,  and  I  don't  quite  understand  what  the 
constitutional  obstacle  would  be. 

Professor  Miller.  Would  the  proposition  that  the  Executive  has 
an  inherent  power  to  conclude  certain  agreements  bother  you  in  this 
respect  ? 

Professor  Kelly.  I  don't  understand  it.  I  would  defend  the  argu- 
ments for  Executive  prerogative  power  if  we  mean  that  the  two  or 
three  items  in  the  Constitution  which  in  too  brief  language  describe 
the  sweep  of  Executive  power  in  foreign  affairs  don't  really  put 
everything  in  the  basket  of  foreign  policy  power.  We  all  know  that 
the  power  to  send  and  receive  ambassadoi'S,  to  appoint  ministers,  to 
make  treaties  by  and  with  the  consent  of  two-thirds  of  the  Senators 
present,  isn't  the  aggregate  power  of  the  United  States  in  foreign 
affairs.  And  to  this  extent,  I  think  eveiybody  accepts  Hamilton's 
specific  argument  for  a  prerogative  power.  And  one  could  go  on 
from  there  and  argue  that  there  are  certain  constitutional  areas  of 
Presidential  power  which  rest  not  only  on  prerogative,  but  on  a 
derived  Executive  authority.  Obviously,  the  area  of  an  Executive 
recognition  of  foreign  states  is  one;  and  armistice  field  agreements 
are  another,  and  so  on. 

But  I  fail  to  see  how  the  concept  that  Congress  retains  a  general 
supervisory  power  interferes  in  any  way,  legitimate  way  with  the 
powers  of  the  President.  The  argument  becomes  one  that  the  Presi- 
dent is  so  invested  totally  with  the  general  aura  prerogative  power 
that  he  cannot  even  by  agreement  with  Congress  enter  into  an  agree- 
ment for  some  cooperative  arrangement.  And  this  argument  leaves 
me  skeptical. 

Professor  jMiller.  Would  this  be  an  undue  impediment  on  the 
conduct  of  foreign  affairs  by  the  Executive  ? 

Professor  Kelly.  Certainly  it  doesn't  place  any  impediment  on 
negotiation.  It  places  no  impediment  on  negotiation  at  all ;  it  doesn't 
pretend  to  place  an  impediment  on  a  negotiation.  If  we  argue  that 
negotiation  is  implied  in  the  specific  constitutional  grants  to  the 
President,  or  lies  within  this  area  of  implied  Executive  or  inherent 
Executive  authority,  it  places  no  limitation  on  that,  that  is  to  say, 
the  notion  that  the  President  is  subordinate  to  the  Constitution  on 
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the  constitutional  processes  is  certainly  not  at  odds  with  the  very 
large  inherent  power  in  foreign  policy.  That  is  a  general  proposition 
that  I  have  put  up.  I  don't  quite  get  the  argument  that  because  there 
is  an  executive  prerogative  it  lies  in  such  a  sacrosanct  area  that  it 
cannot  be  manipulated  or  subjected  to  Congressional-Presidential 
agreement.  This  I  don't  get.  And  I  don't  think  that  this  process 
pragmatically  would  interfere  with  the  presidential  capacity  to  con- 
duct negotiations  with  foreign  states.  If  there  are  questions  of  high 
policy  involved  in  such  agreements,  than  I  am  enough  of  a  bloody 
reactionary  on  constitutional  process  to  think  that  agreements 
involving  high  policy  between  the  United  States  and  foreign  states 
should  be  subjected  to  the  treaty  power  or  to  the  will  of  the  two 
Houses.  And  I  would  have  to  stand  by  the  proposition  that  I  think 
that  is  sound  constitutional  procedure,  well  recognizing  that  it  fre- 
quently is  not  properly  observed. 

Professor  Miller.  We  heard  testimony  this  morning  from  Dean 
Fisher  of  the  Georgetown  Law  Center  that  President  Nixon,  by  his 
act  in  the  Shanghai  Declaration,  unilaterally  made  a  commitment 
which  bound  the  United  States  to  do  something,  though  it  wasn't 
quite  clear  what,  with  respect  to  Taiwan.  Now,  I  recognize  that  this 
is  putting  it  very  vaguely  and  broadly.  I  wonder  if  you  would  care 
to  comment  on  how  the  President  could  commit  this  country  to  do 
anything  about  Taiwan,  over  which  we  have  no  sovereignty  w^hat- 
ever. 

Professor  Kelly.  Let  me  begin  by  saying  that  I  am  generally 
rather  skeptical  about  presidential  declarations  of  this  kind,  as  to 
their  force  and  effect.  I  think  if  we  went  to  work  we  could  get  a 
long  list  of  instances  of  declarations  of  this  kind  which  had  no  great 
meaning  afterward.  I  am  thinking  in  the  back  of  four  or  five  of 
them  offhand  which  did  actually  constitute  anything  except  a  gen- 
eral expression  of  policy  on  the  part  of  the  President  of  the  United 
States,  and  as  circumstances  later  evolved,  they  either  turned  into 
living  policy  or  did  not,  depending  on  how  things  went.  So  I  would 
begin  with  an  expression  of  that  kind  of  skepticism  about  them.  All 
Presidents,  certainly  in  the  20th  century,  have  indulged  themselves 
very  largely  in  posturing  of  this  sort,  and  have  usually  been  pro- 
tected later  by  the  fact  that  more  often  than  not  the  pronouncement 
never  was  resolved  iii  hard  policy,  or  if  it  was  so  resolved,  it  fre- 
quently acquired  a  statutory  basis  which  eventually  resolved  the  con- 
stitutional problem.  The  Marshall  Plan  began  with  large  affirma- 
tions of  this  kind  in  a  speech  on  the  Harvard  Campus.  But  it  was 
eventually  translated  into  policy  by  the  Congress  of  the  United 
States  and  so  on.  I  don't  see  how  it  could  possibly  be  argued,  for 
example,  that  the  agreements  of  the  United  States  with  respect  to 
the  two  Polish  Governments,  at  Yalta — to  take  only  one  of  the  open 
provisions  of  those  agreements— constituted  in  any  sense  the 
supreme  law  of  the  land  wdthin  the  meaning  of  article  VI,  para- 
graph 2,  and  would  be  recognized  by  the  courts  if  the  issue  of  their 
validity  ever  arose  there,  or  could  be  translated  into  anything  that 
could  be  regarded  as  internal  law  in  the  United  States.  Presidents 
are  well  aware,  I  think,  of  the  fact  that  that  is  not  going  to  happen. 

Now,  if  you  took  the  Shanghai  Declaration  and  put  it  within  this 
context,  you  could  make  constitutional  sense,  if  it  means  to  say  this : 
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"it  will  be  the  policy  of  my  administration,  subject  to  the  limitations 
placed  upon  me  by  the  constitution  and  laws  of  the  United  States,  to 
act  to  defend  this  area  of  the  Pacific  and  this  nation-state."  Then  it 
becomes  an  acceptable  proposition  to  which  no  one  can  take  any  con- 
stitutional exception.  But  presidents  don't  ordinarily  do  it  that  way. 
But  if  this  is  what  the  Shanghai  Declaration  means,  then  there  can't 
be  any  constitutional  argument  about  it.  You  could  even  get  down  to 
the  proposition,  of  course,  that  the  United  States  has  a  series  of 
treaties  with  Taiwan,  with  the  help  of  China,  and  these  treaties  are 
again  by  paragraph  2  of  article  VI  the  supreme  law  of  the  land. 
And  there  may  be  constitutional  readings  of  those  treaties  which 
would  permit  the  President,  within  a  limited  frame  of  reference,  to 
defend  the  area.  But  we  should  not  forget  article  V  of  the  NATO 
treaty,  which  specifically  recognizes  the  war  power  of  Congress,  and 
which  by  implication  lays  a  limitation  upon  the  United  States.  The 
same  limitation  is  incorporated  against  resort  to  war  without  con- 
gressional consent  in  practically  all  but  two  or  three  of  the  other 
44-odd  defense  treaties  of  this  kind.  So,  obviously,  the  Shanghai 
Declaration  has  implicit  in  it  the  limitations  of  the  article  V  type  of 
limitation,  if  I  could  call  it  that. 

Professor  Miller.  Thank  you,  sir.  No  further  questions. 

Senator  Ervin.  I  want  to  thank  you  for  a  most  helpful  and  also 
most  interesting  exposition  of  your  views.  It  approaches  the  problem 
from  a  different  angle  than  any  other  witness  has  approached  it 
from.  And  for  that  reason,  it  throws  much  light  on  the  question. 

Professor  Kelly.  Thank  you  very  much,  Senator. 

And  thank  you,  gentlemen. 
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Mr.  Edmistex.  Mr.  Chairman,  the  last  witness  today  is  Professor 
Richard  A.  Falk,  Woodrow  Wilson  School,  Princeton  University. 

Senator  Ervin.  I  want  to  welcome  you  to  the  subcommittee,  and 
express  our  appreciation  to  you  for  your  willingness  to  come  and 
give  us  the  benefit  of  your  views  in  this  very  intriguing  and  impor- 
tant area  of  our  national  life. 


>  In  1956,  the  title  of  Wayne  University  was  changed  to  Wayne  State  University,  when 
we  became  a  state  university. 
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STATEMENT  OF  PROF.  EICKARD  A.  FALK,  JR.,WOODROW 
WILSON  SCHOOL,  PRINCETON  UNIVERSITY 

Professor  Falk.  "With  your  permission,  Mr.  Chairman,  instead  of 
attempting  to  read  the  full  statement  that  I  have  submitted  to  the 
subcommittee,  I  will  summarize  its  main  points. 

Senator  Ervin.  That  will  be  entirely  satisfactory  to  the  subcom- 
mittee, but  I  would  like  to  have  the  statement  printed  in  full  imme- 
diately after  your  presentation. 

Professor  Falk.  Fine.  Thank  you  very  much. 

It  seems  to  me  that  the  basic  issue  that  is  confrontino-  the  Nation 
and  this  subcommittee  has  to  do  with  trying  to  cope  with  the  trend 
toward  increasing  concentrations  of  power  in  the  executive  branch 
of  Government,  particularly  in  the  area  of  foreign  affairs.  The  use 
by  the  President  of  executive  agreements  to  bind  the  country  to  for- 
eign governments  is  a  specific  instance  of  a  broader  problem. 

In  my  view,  the  overall  context  in  which  we  are  trying  to  consider 
the  proper  relation  of  Congress  to  these  executive  agreements  is 
what  I  regard  to  be  a  deepening  constitutional  crisis  of  serious  pro- 
portions, a  crisis  which  centers  upon  a  growing  imbalance  between 
the  executive  and  legislative  branches  in  matters  of  foreign  affairs, 
and  tlie  failure  to  date  by  Congress  to  take  action,  either  to  redress 
the  balance  or  to  enforce  upon  the  President  the  spirit  and  letter  of 
the  Constitution. 

And  I  view,  therefore,  very  affirmatively,  the  proposed  legislation 
before  this  subcommittee  as  a  critical  and  positive  step  in  attempt- 
ing to  overcome  this  constitutional  crisis  and  to  restore  the  basis  for 
constitutional  government  in  this  society. 

I  would  like  to  comment  specifically  on  S.  3475,  but  first  briefly  to 
make  two  introductory  comments.  The  first  refers  to  the  context 
within  which  we  approach  the  question  of  balance  of  powers  in  the 
setting  of  executive  agreements.  The  second  set  of  introductory  con- 
siderations has  to  do  with  the  character  of  the  constitutional  struc- 
ture as  it  bears  upon  the  role  of  the  executive  and  legislative 
branches  vis-a-vis  executive  agreements. 

As  far  as  the  context  of  these  issues  is  concerned,  it  seems  to  me 
that  what  is  fundamental  to  this  context  is  the  extent  to  which  the 
persistence  of  the  Vietnam  War  has  destroyed  the  executive-legisla- 
tive consensus  that  has  existed  since  the  end  of  World  War  II,  on 
the  matters  of  foreign  affairs.  The  serious  constitutional  questions 
raised  by  the  American  involvement  in  Indochina  have  for  years 
been  clear  to  many  of  those  concerned  with  the  legal  status  of  the 
war,  and  a  more  vigilant  Congress  in  relation  to  these  issues  would 
have  better  served  the  national  interest.  It  is  only  with  the  failure 
of  the  actual  policies  in  Vietnam  and  the  split  in  public  support  for 
those  policies  that  I  think  Congress  has  begun  to  make  a  serious 
effort  to  question  the  constitutional  grounds  upon  which  the  Presi- 
dent was  acting  in  a  Vietnam-type  of  situation. 

As  a  result  of  looking  for  the  constitutional  basis  of  the  Vietnam 
involvement,  I  think  it  became  clear  to  many  inquirers  that  the 
problems  were  a  good  deal  broader  than  those  posed  by  the  war  in 
Vietnam.    Indeed    a    whole    series    of    related    undertakings    that 
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involved  real  commitments  by  the  executive  branch  in  the  security 
area  had  been  made  by  the  President  without  any  adequate  partici- 
pation on  the  part  of  Congress.  The  most  spectacular,  I  suppose,  of 
these  related  commitments  was  the  secret  American  agreement  to 
come  to  Thailand's  defense  in  the  event  of  certain  internal  contin- 
gencies, namely,  specified  increases  in  the  level  of  insurgency  in 
Thailand.  This  was  a  particularly  important  occasion,  it  seems  to 
me,  on  which  the  executive  branch  on  its  own  powers  entered  into 
agreements  with  foreign  governments  by  means  that,  if  they  should 
have  been  used  at  all,  should  have  been  embodied  in  some  kind  of 
formal  agreement,  probably  in  the  form  of  a  treaty. 

I  think,  though,  that  the  problems  of  a  widening  character  that 
we  at  once  perceive  in  questioning  the  Vietnam  involvement  branch 
into  even  broader  concerns  involving  the  entire  commitment  process 
secretly  conducted  in  many  areas  of  American  foreign  involvement. 
The  way  in  which  the  executive  branch  has  authorized  the  Central 
Intelligence  Agency  to  act  in  foreign  societies  without  any  authori- 
zation from  Congress  has  a  distinct  relevance  here.  Perhaps  the  most 
extreme  example  is  the  extent  to  which  the  CIA  in  Laos  has  been 
training  and  equipping  mercenary  soldiers,  including  recruits  from 
Thailand,  to  carry  on  a  major  American  overseas  activity  involving 
sustained  warfare,  without  the  laiowledge  of  Congress  generally 
until  very  recently.  Therefore,  what  I  am  really  suggesting  is  that 
executive  agreements,  such  as  the  Spain  and  Portugal  base  a<rree- 
ments,  form  part  of  an  overall  trend  towards  an  increasing  unilater- 
alism on  the  part  of  the  Executive  in  making  binding  commitments 
in  the  security  area  without  soliciting  adequate  congressional  partic- 
ipation as  it  was  envisioned  in  my  view  by  the  Constitution. 

It  seems  to  me  very  important  in  assessing  these  base  agreements, 
for  example  to  be  aware  that  they  look  rather  innocuous  at  first 
glance,  and  it  may  be  true,  as  Professor  Moore  indicated  in  his  ear- 
lier testimony,  that  only  rather  remote  contingencies  pose  any  threat 
of  a  direct  American  military  involvement.  The  critical  thing  to  rec- 
ognize, however,  is  that  usually  the  Government  gives  something  sig- 
nificant in  exchange  for  obtaining  such  base  agreements,  and  what  is 
given  may  be  politically  controversial  in  the  United  States. 

The  executive  agreement  provides  the  President  with  a  way  of 
entering  into  dubious  commitments  of  this  sort  that  may  not  be  sup- 
ported by  the  American  public,  and  without  by  and  large  any  kind 
of  congressional  scrutiny.  It  is  only  in  recent  years  that  the  kind  of 
scrutiny  that  is  involved  in  these  hearings  has  taken  place  at  all. 

In  my  view,  the  context  set  by  the  Vietnam  war,  by  the  use  and 
abuse  of  secrecy  and  covert  operations  by  the  executive  branch,  and 
by  the  entry  into  politically  controversial  and  morally  unpalatable 
arrangements  with  foreign  governments  by  way  of  executive  agree- 
ment, make  it  both  desirable  and  necessary  to  define  somewhat  more 
clearly  and  directly  the  President's  power  in  this  area. 

The  other  kind  of  background  considerations  that  I  want  to  refer 
to  briefly  are  issues  of  constitutional  structure.  Here  it  seems  to  me 
that  it  is  exceedingly  important  to  take  account  of  the  change  in  the 
overall  setting  of  foreign  affairs  and  the  character  of  government 
that  has  taken  place  since  the  Constitution  was  initially  framed. 
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First  of  all,  the  United  States  in  tlie  ISth  century  was  in  a  position 
of  relative  isolation  in  the  world,  and  there  were  relatively  few 
international  commitments  that  involved  the  country  in  the  sort  of 
situations  that  have  become  commonplace  since  the  end  of  World 
War  II.  The  notion  of  stationing  American  forces  outside  the  West- 
ern Hemisphere,  for  instance,  had  no  relevance  to  the  sort  of  world 
order  system  that  existed  at  the  time  the  Constitution  was  formu- 
lated. And,  therefore,  there  was  obviously  no  need  to  assert  a  partic- 
ular congressional  role  in  relation  to  these  sort  of  involvements;  to 
the  extent  these  involvements  were  contemplated  at  all  I  think,  they 
were  thought  to  be  embraced  almost  totally  by  the  treaty  power  and 
the  checks  on  executive  abuse  that  were  embodied  in  it. 

A  perhaps  less  apparent  but  more  significant  development  which 
bears  on  the  subject  matter  has  been  the  change  in  the  whole  struc- 
ture of  government  brought  about  by  the  uneven  growth  of  the  exec- 
utive and  legislative  bureaucracies  dealing  with  foreign  affairs  since 
the  end  of  World  War  II.  The  great  expansion  of  the  executive 
branch  and  the  many  complicated  transactions  that  it  deals  with 
make  it  extremely  difficult  for  Congress,  without  taking  some  offset- 
ting steps,  to  be  in  any  firm  position  to  pass  judgment  and  assert 
their  constitutional  obligations  in  relation  to  the  exercise  by  the 
President  of  his  power  to  commit  the  Government. 

Therefore,  it  seems  to  me  that  it  is  essential  for  Congress  to  take 
measures  to  neutralize  the  impact  of  the  enormous  buildup  of  the 
executive  bureaucracy  in  those  areas,  and  to  curb  the  tendency  of  the 
Executive  to  roly  on  highly  confidential  and  secret  material  in  order 
to  justify  policies  and  commitments  that  might  otherwise  seem  con- 
troversial. 

A  final  structural  shift,  it  seems  to  me,  that  is  important  to  bring 
to  the  attention  of  the  committee,  is  the  altered  relevance  of  interna- 
tional law  with  respect  to  undertakings  of  Government  in  the  area 
of  war  and  peace.  The  entire  effort,  it  seems  to  me,  by  the  interna- 
tional com.munity  to  restrict  the  legal  discretion  of  States  to  use 
force  in  international  affairs  has  resulted  in  a  set  of  treaty  obliga- 
tions. Congress  has  an  unfulfilled  obligation  to  implement  these  treaty 
rules.  Such  developments  in  international  law  were  not  contemplated 
when  the  Constitution  was  drafted.  Both  legal  interest  and  national 
policy  interests  require  that  the  means  be  available  for  Congress  to 
enforce  the  Constitution  and  the  treaties  that  have  been  entered  into 
under  the  Constitution  with  respect  to  the  whole  subject  matter  of 
war  and  peace.  To  do  that,  it  seems  to  me,  is  exceedingly  difficult 
unless  Congress  asserts  its  role  in  a  more  explicit  and  direct  fashion 
than  heretofore  and  thereby  participates  in  assessing  the  degree  to 
which  undertakings  of  Government  do  indeed  conform  to  interna- 
tional law  and  the  charter  of  the  United  Nations. 

I  think  one  of  the  lessons  that  we  can  learn  in  retrospect  about  the 
Indochina  involvement  is  that  if  we  had  adhered  a  decade  ago  to 
international  law  and  the  charter  of  the  United  Nations,  this  coun- 
try and  world  relations  would  be  in  a  much  healthier  condition  at 
the  present  time.  Given  particularly  the  awesome  realities  of  the 
nuclear  age,  it  is  exceedingly  important  that  these  international 
legal  perspectives  be  brought  to  bear  on  the  kind  of  commitments 
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that  have  been  entered  into  by  the  President  in  the  form  of  the  exec- 
utive agreement  process  that  are  barely  noticed  and  in  some 
instances  not  even  known. 

This  brings  me  to  S.  3475.  First,  let  me  say  that  I  strongly  sup- 
port the  central  initiative  that  is  embodied  in  that  bill,  and  feel  that 
it  provides  a  suitable  mechanism  for  congressional  participation  in 
the  national  commitment  process  that  proceeds  by  way  of  executive 
agreements.  It  seems  to  me  that  passage  of  this  bill  would  close  a 
gaping  constitutional  loophole  in  the  notion  of  balance  of  powers  as 
well  as  signal  to  the  executive  branch  that  it  is  no  longer  possible 
for  it  to  evade  congressional  scrutiny  by  entering  into  controversial, 
unpopular,  or  even  illegal  international  commitments  in  the  form  of 
disclosed  and  undisclosed  executive  agreements. 

I  would  regard  the  enactment  of  S.  3475  in  its  present  form  as  a 
very  positive  step  forward,  and  I  certainly  would  support  it.  There 
are,  however,  a  few  specific  respects  in  which  this  proposed  legisla- 
tion could,  in  my  view,  be  strengthened,  and  I  would  like  to  mention 
those  briefly. 

The  first  point,  which  I  gather  Senator  Fulbright  mentioned  yes- 
terday, is  that  it  would  be  sufficient  protection  to  the  executive 
branch's  role  in  foreign  affairs  if  a  resolution  of  disapproval  with 
respect  to  an  executive  agreement  took  effect  if  it  were  passed  by 
either  House.  This  would  bring  the  executive  agreement  process  onto 
a  level  of  closer  parity  to  that  of  the  treatymaking  process,  with  its 
two-thirds  requirement. 

The  second  concern  that  I  would  like  to  call  to  your  attention  is 
my  sense  that  it  is  not  entirely  desirable  to  restrict  without  limita- 
tion the  President's  injunction  of  secrecy.  It  seems  to  me  that  in  the 
area  of  national  security  policy  in  particular,  it  is  important  to  keep 
the  public  informed  about  outstanding  commitments.  There  is  no 
constitutional  or  judicial  basis  that  I  am  aware  of,  that  allows  the 
Executive  any  kind  of  absolute  prerogative  to  issue  an  injunction  of 
secrecy  that  cannot  be  challenged.  Indeed,  I  would  favor  attempting 
by  legislation  to  impose  a  burden  of  justification  upon  the  executive 
branch  in  the  event  that  its  injunction  of  secrecy  is  challenged  in 
Congress.  Perhaps  this  effort  to  limit  the  use  of  the  injunction  of 
secrecy  might  be  confined  to  Executive  agreements  concerned  with 
security  commitments. 

I  would  also  suggest  that  the  definition  of  executive  agreement 
may  not  be  broad  enough  in  the  statute  as  it  is  now  formulated.  It 
seems  to  me  that  one  is  also  concerned  with  the  kinds  of  commit- 
ments that  were  referred  to  in  prior  testimony  arising  out  of  a  docu- 
ment like  the  Shanghai  Communique.  A  series  of  possible  implemen- 
tations of  broad  commitments  is  implicit  in  a  unilateral  assertion  of 
policy  by  the  President  such  as  is  embodied  in  the  Nixon  Doctrine. 
A  second  set  of  related  problems,  it  seems  to  me,  arises  from  the 
President's  capacity  to  alter  the  significance  of  Congressional 
api)i-ova]  by  placing  on  a  treaty  or  executive  agreement  a  controver- 
sial or  dubious  construction  that  is  quite  contr'arv  to  what  was  ireii- 
erally  understood  at  the  time  of  passage.  Many  people— and  I  would 
include  myself  among  them— feel  that  President  Johnson  did  that  in 
relation  to  the  SEATO  Treaty.  The  problem  is  the  same  whether 
the  obligation  is  embodied  in  a  treaty  or  an  executive  agreement. 
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Mv  final  remark  on  S.  3475  is  that  it  does  seem  desirable  to  reiter- 
ate the  interest  of  Congress  in  according  due  reference  to  the  United 
Nations  Charter  and  international  law  generally  m  relation  to  the 
substance  to  Executive  agreements  entered  into  by  the  United  btates. 
I  feel  that  one  of  the  things  prompting  the  overall  concern  is  the 
deo-ree  to  which  the  erosion  of  Constitutionalism  has  been  accompa- 
nied by  an  erosion  of  respect  for  international  law  and  the  princi- 
ples of  the  United  Nations  Charter.  And  I  believe  that  the  broader 
issues  of  separation  of  power  need  to  be  discussed,  not  only  m  rela- 
tion to  the  framework  of  Constitutional  restraints,  but  also  in  rela- 
tion to  the  application  of  the  international  legal  restraints. 

Therefore,  I  would  conclude  my  introduction  with  the  following 

principal  points:  .       -,  ■  . 

First  of  all.  the  passage  of  S.  3475  would  serve  the  national  interest 
in  its  present  form,  although  it  might  be  more  appropriate  to  give 
either  House  the  power  to  prevent  an  executive  agreement  from 
coming  into  force  by  passing  a  resolution  of  disapproval.  Second, 
that  minor  improvements  seem  possible  in  relation  especially  to  the 
injunction  of  secrecy  and  the  definition  of  an  executive  agreement. 

And,  third,  a  related  issue  that  might  be  dealt  with  in  S.  3475 
involves  questionable,  executive  interpretations  of  privately  agreed 
upon  earlier  connnitments  embodied  in  executive  agreements. 

And,  fourth,  and  finally,  an  under  appreciated  aspect  of  the 
broader  Constitutional  crisis  with  which  S.  3475  is  concerned 
involves  the  failure  of  the  President  to  conduct  foreign  aifairs  in 
conformity  with  international  law,  and  the  failure  of  Congress  to 
take  action  against  violations  of  international  law  in  the  event  that 
they  occur  in  a  persistent  and  serious  fashion. 

Thank  you,  5lr,  Chairman. 

(The  prepared  statement  of  Professor  Falk  follows :) 

Statement  by  Richard  A.  Falk,  ;Milbank  Professor  of  International  Law, 

Princeton  University 

executive  agreements  versus  treaty'making  power 

Executive  Agreements  have  been  increasingly  relied  upon  by  the  President  in 
recent  years.  This  reliance  is  a  part  of  a  broader  trend  toward  the  concentra- 
tion of  power  in  the  Executive  Branch,  especially  in  the  area  of  foreign  af- 
fairs. This  concentration  of  power  is,  in  my  judgment,  excessive  and  danger- 
ous. As  matters  now  stand,  there  exists  a  Constitutional  crisis  of  serious 
proportions,  one  aspect  of  which  is  an  imbalance  between  the  Executive  and 
Legislative  Branches  of  government  and  the  failure,  to  date,  of  Congress  to 
take  action  either  to  redress  the  balance  or  to  enforce  the  spirit  and  letter  of 
the  Constitution  upon  the  President.  These  hearings,  and  especially  the  pro- 
posed legislation  before  this  Subcommittee,  are  steps  in  the  direction  of  restor- 
ing the  basis  for  constitutional  government  in  this  country. 

Executive  Agreements  of  various  sorts,  especially  those  which  are  kept  se- 
cret, are  a  particularly  menacing  way  in  which  the  President  can  make 
commitments  for  this  country  that  may  entail  direct  or  indirect  participation 
by  the  United  States  in  foreign  wars.  These  commitments  are  often  kept  secret 
precisely  because  there  is  anxiety  about  public  reaction  to  them  in  this  coun- 
try. As  well,  if  such  commitments  are  entered  into  by  way  of  Executive  Agree- 
ments rather  than  Treaties,  then  the  President  is  able  to  bind  the  government 
witiiout  involving  Congress  in  the  process  at  all.  Such  a  technique  of  shaping 
the  commitment  structure  of  this  nation  is  inconsistent  with  the  entire  spirit 
of  the  Constitution,  especially  as  it  bears  on  separation  of  powers  in  the  area 
of  foreign  affairs. 
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Before  commenting  on  S.  3475,  I  would  like  to  mention  briefly  some  general 
considerations  that  underlie  my  more  specific  recommendations.  These  consider- 
ations bear  on  the  broader  concerns  of  these  Hearings  with  Executive  en- 
croachment on  the  Constitutional  distribution  of  powers,  especially  to  the  ex- 
tent that  this  distribution  relied  upon  a  system  of  checks  and  balances  to 
assure  that  no  one  branch  of  government  dominated  the  others  or,  for  reasons 
of  its  own,  encroached  upon  the  notion  of  limited  government  that  is  the  es- 
sence of  both  constitutionalism  and  federalism. 

Contextual  Considerations. — This  Constitutional  crisis  is  generated,  it  seems 
clear,  by  a  change  in  the  broader  political  setting  in  this  country.  The  persist- 
ence of  the  Vietnam  War  has  largely  destroyed  the  Executive-Legislative  con- 
sensus that  has  existed  in  the  area  of  foreign  affairs  since  the  end  of  World 
War  II.  Throughout  the  Vietnam  War  the  President  has  been  willing  to  com- 
mit American  forces  to  battle  without  obtaining  a  clear  mandate  of  approval 
from  the  Congress.  Historical  research,  the  Pentagon  Papers,  and  the  course  of 
Executive  policy  suggest  that  the  American  involvement  in  the  Vietn;;m  War 
rested  on  shaky  Constitutional  grounds,  accentuated  by  the  Executive  Branch's 
willingness  to  distort  and  manipulate  informatiim  and  intention  to  obtain  Con- 
gressional support.  During  various  inquiries  into  the  Vietnam  War  it  became 
clear  that  the  Executive  Branch  had  made  national  commitments  to  other  gov- 
ernments involving  an  American  undertaking  to  provide  protection  in  the  event 
that  certain  security  contingencies  arose.  These  undertakings  were  made,  in 
part,  to  obtain  base  privileges  and  political  support  in  Vietnam.  An  American 
agreement  to  come  to  Thailand's  defense  in  certain  contingencies  seemed  a 
particularly  important  occasion  on  which  an  Executive  Agreement  apparently 
offered  a  commitment  that  should  have  been  made,  if  at  all,  by  means  of  the 
treaty  process. 

The  particular  crisis  associated  with  the  Vietnam  War  is  an  aspect  of  the 
growing  reliance  by  the  Executive  upon  secrecy  and  covert  operations.  Secret 
undertakings,  justified  by  the  invocation  or  selective  release  of  secret  informa- 
tion, are  used  by  the  President  to  manipulate  the  public  and  Congress.  Some 
Executive  undertakings  are  even  iuiplenieuted  cnvertly  so  that  the  entire  com- 
mitment process  from  beginning  to  end  is  neither  disclosed  by  the  Executive 
nor  authorized  by  Congress.  The  role  of  the  CIA  in  foreign  societies  is  a  par- 
ticularly flagrant  example  of  this  tendency.  The  CIA's  role  in  training  and 
eqiiipping  of  mercenary  soldiers  in  Laos,  some  of  whom  are  recruited  in  Thai- 
land, illustrates  the  sort  of  overseas  American  activity  that  is  carried  on  for 
years  without  any  kind  of  legislative  mnndate  or  oversight.  Obviously,  the  bet- 
ter regulation  of  the  President's  authority  to  enter  Executive  Agreements  can- 
not deal  altogether  with  these  concerns.  Many  of  these  most  controversial  ac- 
tivities of  the  Executive  Branch  are  proliably  carried  on  without  any  explicit 
form  of  agreement  with  a  foreign  government,  and  on  occasion  are  Executive 
intiatives  against  the  constituted  government.  For  instance,  as  early  as  1954 
the  United  States  Government  had  authorized  covert  paramilitary  operations 
in  North  Vietnamese  territory. 

In  recent  years,  also,  the  President  has  used  the  Executive  Agreement  route 
to  avoid  Congressional  confrontations  in  relation  to  controversial  undertakings 
where  scrutiny  is  most  needed.  One  area  of  recent  concern  involves  military 
base  agreements  with  undemocratic  foreign  governments  such  as  Spain  or  Por- 
tugal. The  Executive  Branch  relies  on  Executive  Agreements  to  avoid  giving 
such  arrangements  more  attention  than  needed,  and  especially,  it  may  wish  to 
liide  the  reciprocal  side  of  such  agreements — what  the  United  States  gave  up 
in  exchange  for  securing  military  bases  in  foreign  countries.  In  relation  to 
Sj»ain  the  United  States  will  he  providing  mi'itary  equipment  that  could  be 
used  against  a  future  insurgency,  whereas  in  relation  to  Portugal  the  grants  of 
$435  million  in  credits  helps  perpetuate  the  largest  lingering  empire  in  the 
world  that  cruelly  denies  independence  to  several  black  nations  in  Africa. 

Particularly  since  the  Sino-Soviet  conflict  and  the  establishment  of  some  na- 
tional contact  with  the  People's  Republic  of  China,  there  is  a  growing  national 
mood  of  concern  about  the  appropriate  extent  of  an  American  overseas  mili- 
tary presence  and  a  healthy  (juestioning  of  the  overall  psyt-hology  of  the  cold 
war.  Executive  willingntss  to  rely  on  Executive  Agreements,  as  in  the  case  of 
the  Bahrain  base  arrangements,  illustrates  a  dangerous  willingness  to  enter 
new  kinds  of  undertakings  in  a  manner  that  evades  the  Senate's  role  in  the 
treaty  process  and  perpetuates  the  outworn  assumptions  of  the  cold  war. 
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In  conclusion,  the  context  set  by  the  Vietnam  War,  by  the  use  and  abuse  of 
secrecy  and  covert  operations  by  the  Executive  Branch,  and  by  the  entry  into 
politically  controversial  and  moi-ally  unpalatable  arrangements  with  foreign 
governments  by  way  of  Executive  Agreement,  makes  it  desirable  and  necessary 
to  define  more  clearly  and  curb  the  President's  power  in  this  area. 

Comideratio7is  of  structure. — The  national  mood  is  essential  to  the  mainte- 
nance of  Constitutional  government  in  this  country.  It  must  be  acknowledged, 
in  other  words,  that  a  national  consensus  supporting  the  Executive  Branch  in 
relation  to  carrying  on  the  cold  war  was  more  responsible  for  the  erosion  of 
constitutionalism  in  this  country  since  World  War  II  than  was  the  structure 
of  the  Constitution.  The  Congress  had  the  power  to  deal  with  a  President  who 
carried  on  undeclared  wars  in  several  countries  for  a  period  of  years  if  the 
political  will  to  do  so  had  been  present.  Since  the  Congressional  repeal  of  the 
Tonkin  Gulf  Resolution  in  1970  and  its  enactment  into  law  on  January  12, 
1971,  by  signature  of  President  Nixon,  the  war  in  Indochina  has  proceeded 
against  four  different  countries  without  either  Constitutional  basis  or  Congres- 
sional authorization.  The  President  claims  to  be  taking  action  to  protect  with- 
drawing American  troops  sound  particularly  hollow  when  used  to  justify 
large-scale  and  sustained  military  action  in  the  northern  parts  of  Laos  or 
North  Vietnam.  Of  course,  a  President  may  claim  that  any  military  action, 
however  remote,  is  associated  with  protecting  American  forces,  but  for  Con- 
gress to  accept  an  implausible  claim  to  this  effect,  as  it  has  done  in  recent 
years,  is  itself  a  political  judgment  without  a  Constitutional  basis.  The  point 
is  that  the  broad  structure  of  Constitutional  restraints  provides  only  a  frame- 
work within  which  the  basic  notions  of  distribution  of  powers  and  checks  and 
balances  must  be  protected  by  specific  initiatives.  The  application  of  this 
framework  to  specific  situations  requires  a  political  disposition  to  act  and  a 
moral  conviction  that  Executive  policies  are  harmful  to  the  national  interest. 
Until  the  Cambodian  invasion  in  the  Spring  of  1970  no  suflicient  mood  of  polit- 
ical and  moral  concern  existed,  and  the  President  was  not  significantly  chal- 
lenged in  relation  to  his  assault  on  the  Constitutional  scheme  of  government  in 
this  country.  These  Hearings  are  part  of  a  shift  of  mood  that  signals  an  inten- 
tion by  some  members  of  Congress  to  restore  Constitutionalism  to  this  country. 
In  more  specific  terms,  the  regulation  of  the  capacity  of  the  President  to  bind 
the  country  by  way  of  Executive  Agreements  signals  both  an  intention  to  re- 
store the  balance  of  powers  embodied  in  the  structure  of  the  Constitution  and 
disposition  to  question  the  wisdom  of  asserting  such  a  wide-ranging  American 
military  presence  abroad. 

A  further  structural  aspect  of  this  subject  arises  from  the  interplay  between 
the  growing  complexity  of  the  world  and  the  uneven  expansion  of  the  Execu- 
tive and  Legislative  bureaucracies  concerned  with  foreign  affairs.  There  are 
many  more  actors  on  the  world  scene  each  with  its  own  configuration  of  con- 
cerns that  bear  on  perceived  American  interests  than  existed  in  the  late  1700's. 
To  be  informed  about  a  position  on  these  many  issues  requires  extensive  staff 
work  that  cannot  be  handled  by  Congress  in  many  contexts.  As  a  result,  the 
Executive  Branch  acquires  virtually  unfettered  control  over  many  areas  of  foi'- 
eign  relations,  which  appear  obscure  at  their  initial  stage,  but  may  later  in- 
volve the  United  States  in  a  very  significant  fashion.  These  base  agreements 
have  that  characteristic:  for  instance,  the  Bahrain  Executive  Agreement,  to 
which  I  have  earlier  referred,  must  be  understood  as  part  of  an  overall  Ameri- 
can decision  to  exert  influence  in  the  Indian  Ocean  area.  Stricter  guidelines  for 
Executive-Legislative  relationships  in  the  area  of  foreign  affairs  will  help  over- 
come some  of  the  disadvantages  possessed  by  the  Congress  when  it  tries  to  pass 
judgment  on  Executive  initiatives  that  are  justified  by  various  technical  and 
expert  considerations.  It  should  be  appreciated  that  the  Constitution  was  for- 
mulated at  a  time  when  international  commitments  were  minimal  and  where 
there  was  no  professional  bureaucracy  that  purported  special  competence  on 
these  matters.  Now  with  the  huge  bureaucracies  of  the  State  and  Defense  De- 
partments it  is  essential  that  Congress  take  steps  to  neutralize  the  impact  of 
this  buildup  as  to  basic  Constitutional  arrangements. 

A  final  structural  concern  has  to  do  with  the  altered  relevance  of  interna- 
tional law  with  respect  to  the  undertakings  of  government  in  the  area  of  war 
and  peace.  Duly  ratified  treaties  are  "the  supreme  law  of  the  land"  by  virtue 
of  the  Constitution  and  the  Supreme  Court  has  indicated  that  other  valid 
forms  of  international  agreement  bind  the  Nation.  The  United  States  has  ac- 
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cepted  the  framework  of  the  United  Nations  Cliarter  as  tlie  basis  for  its  action 
in  world  affairs.  Tlie  Cliarter  prohibitions  on  recourse  to  force  are  legally 
landing  on  the  President  and  Congress ;  domestic  courts  have  obligations  to  up- 
hold these  limitations  on  national  discretion.  As  well,  there  exists  an  interna- 
tional ol)ligati()n  emlxidied  in  Article  33  of  the  UN  Charter  to  settle  interna- 
tional disputes  peacefully  and  by  negotiations.  The  Pentagon  Pai:)ers  clearly 
demonstrate  a  persistent  pattern  of  Executive  opposition  to  a  negotiated  settle- 
ment of  the  various  aspects  of  the  Indochina  War.  These  legal  limits  on  na- 
tional powers  didn't  exist  in  any  serious  form  until  the  Kellogg-Briand  Pact  of 
1928.  As  a  consequence,  the  Constitution  was  framed  without  any  regard  for 
limits  on  the  Government's  discretion  to  have  recourse  to  military  power. 
Given  the  changing  character  of  international  law  on  these  matters  it  becomes 
increasingly  important  to  adapt  our  internal  legal  structure  to  this  set  of  lim- 
its. On  a  deeper  level,  it  is  in  the  interest  of  this  and  other  countries  to  make 
the  rules  of  the  UN  Charter  as  operative  a  basis  for  foreign  policy  as  possible. 
The  United  States  felt  so  strongly  about  these  issues  of  world  order  that  it 
took  the  lead  in  prosecuting  German  and  Japanese  leaders  after  World  War  II 
for  their  role  in  the  commission  of  Crimes  against  the  Peace.  The  United  Na- 
tions, as  a  consequence  of  American  initiative,  has  several  times  confirmed  the 
validity  of  this  Nuremberg  tradition.  Given  a  world  of  nuclear  arms,  this  no- 
tion of  legal  restraint  presupposes  self-enforcement ;  and  given  the  Executive 
tendency  in  our  most  powerful  of  nations  to  maintain  prerogatives  to  use  force 
without  regard  for  legal  limits  it  is  essential  that  Congress  begin  to  insist 
upon  "law  and  order"  in  foreign  affairs.  One  consequence  of  this  Charter  no- 
self-defense  against  armed  attack — is  to  make  all  alliance  commitments  either 
redundant  or  illegal.  In  either  instance,  it  is  important  to  assure  real  Congres- 
sional scrutiny.  The  seemingly  innocuous  establishment  of  a  military  base  in  a 
remote,  stable  regicm  of  the  world  may  pass  unnoticed  until  local  turbulence 
poses  a  threat  to  the  American  presence  and  generates  various  pressures  to 
take  covert  or  even  overt  military  action  to  protect  that  presence. 

In  conclusion,  then,  the  structure  of  the  Constitution  cannot  assure  that  Con- 
stitutionalism will  prevail.  Congx-essional  mood  is  critical.  However,  the  dra- 
matic expansion  of  the  Executive  bureaucracy  creates  a  structural  imbalance 
that  provides  opportunities  for  abuse,  opportunities  that  have  indeed  been  used 
in  recent  decades.  The  establishment  of  stricter  Congi-essional  guidelines  for 
permissible  Executive  action  may  help  to  overcome  some  of  the  dangers  of  this 
imbalance.  And,  finally,  the  growth  of  international  law  in  the  area  of  war 
and  peace  creates  a  framework  of  legal  restraint  that  didn't  exist  at  the  time 
the  Republic  was  born.  There  is  need  now  to  adapt  the  living  Constitution  to 
these  newer  limitations  by  passing  appropriate  legislation.  Such  adaptation  of 
the  Constitution  to  the  awesome  realities  of  the  nuclear  age  is  clearly  in  the 
national  and  world  interest. 

Comments  on  S.  3^75. — I  support  strongly  the  initiative  embodied  in  S.  3475, 
which  seeks  to  provide  a  mechanism  for  Congressional  participation  in  a  na- 
tional commitment  process  that  proceeds  by  way  of  Executive  Agreement.  Pas- 
sage of  S.  3475  would  close  a  gaping  Constitutional  loophole  in  the  notion  of 
balance  of  powers,  as  well  as  signal  to  the  Executive  Branch  that  it  is  no 
longer  possible  to  evade  Congressional  scrutiny  by  entering  into  controversial 
or  unpopular  international  commitments  in  the  form  of  Executive  Agreements. 
As  earlier  parts  of  my  statement  make  clear,  there  exists  an  ample  basis  for 
rcongressional  concern  in  this  area.  Furthermore,  I  see  no  practical  impedi- 
ments to  the  orderly  conduct  of  foreign  affairs  in  the  event  that  S.  3475  he- 
comes  operative  law.  This  legislation  doesn't  impair  the  capacity  of  the  Presi- 
dent to  rely  upon  Executive  Agreements  to  implement  routine  transactions 
carried  on  within  a  prior  grant  of  statutory  authority.  S.  3457  provides  Con- 
gress with  a  legislative  veto  with  regard  to  Executive  Agreements  that  must 
be  exercised  within  a  clear  and  definite  period  of  limited  duration.  Any  inter- 
national inconvenience  that  results  is  of  a  lesser  character  than  that  associ- 
ated with  the  treaty  power.  It  is  up  to  the  President  to  put  foreign  govern- 
ments on  notice  as  to  the  possibility  and  effects  of  Congressional  disapproval 
of  the  Executive  Agreement. 

One  consequence  of  the  enactment  of  S.  3475  would  be  to  encourage  the 
President  to  build  more  support  for  controversial  initiatives  in  foreign  affairs 
or  to  desist  altogether  from  commitments  that  are  not  likely  to  solicit  support 
in  Congress.  One  can  imagine  specific  situations  in  which  a  progressive  Pre.si- 
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dency  is  encumbered  by  a  reactionary  Congress,  but  given  the  realities  of  re- 
cent American  foreign  policy  and  the  immense  size  of  the  defense  budget  and 
bureaucracy,  the  case  for  limited  restraint  seems  overwhelming  at  this  junc- 
ture of  our  nation's  history. 

In  some  minor  respects,  I  do  not  believe  that  S.  3475  goes  far  enough.  First 
of  all,  it  allows  the  President  to  impose  an  injunction  of  secrecy  on  any  Exec- 
utive Agreement.  It  seems  to  me  that  in  the  area  of  national  security  policy, 
in  particular,  it  is  important  to  keep  the  public  informed  about  all  outstanding 
commitments.  At  the  very  least,  it  would  seem  desirable  to  insert  a  provision 
by  which  a  Member  of  Congress  could  challenge  the  injunction  of  secrecy,  and 
it  may  even  be  desirable  to  have  some  kind  of  joint  Legislative-Executive 
panel  set  up  to  assess  whether  the  injunction  of  secrecy  is  warranted  in  the 
event  that  more  than  twelve  members  of  either  House  challenge  the  injunction 
of  secrecy.  It  would  also  seem  desirable  to  impose  a  burden  of  justification 
upon  the  Executive  Branch  in  the  event  that  its  injunction  of  secrecy  is  chal- 
lenged. Perhaps  this  effort  to  limit  the  use  of  the  injunction  of  secrecy  might 
be  confined  to  Executive  Agreements  concerned  directly  or  indirectly  with  the 
transfer  of  weaponry,  foreign  bases,  or  the  delineation  of  security  commit- 
ments. As  with  the  underlying  effort  of  S.  3475  it  is  pos.sible  to  imagine  situa- 
tions in  which  secret  commitments  are  desirable,  but  given  the  interventionary 
character  of  recent  American  diplomacy  tlie  prospects  are  strong  that  curbing 
Executive  reliance  on  secrecy  will  be  generally  beneficial. 

A  second  concern  relates  to  the  definition  of  Executive  Agreement  relied 
upon  in  S.  3475.  There  may  be  some  informal  agreements  with  foreign  govern- 
ments that  are  not  reduced  to  written  form,  but  imply  a  willingness  to  use 
force  or  supply  arms  under  certain  conditions.  There  may  even  be  occasions  on 
which  a  unilateral  assertion  of  Presidential  policy — as  with  the  Nixon  Doc- 
trine— specifies  the  manner  in  which  the  United  States  intends  to  carry  out 
broad  security  commitments  in  the  future.  It  seems  to  me,  therefore,  that  some 
language  might  be  inserted  into  Section  2  of  S.  3475  that  would  extend  cover- 
age to  all  undertakings  with  respect  to  foreign  governments  regardle.ss  of  their 
form.  Or,  if  this  is  deemed  too  extensive,  then  that  any  undertaking  bearing 
directly  or  indirectly  on  the  u.'-e  of  force  or  transfer  of  weaponry  might  be 
included  in  the  definition  of  Executive  Agreement. 

One  means  by  which  the  Executive  Branch  has  expanded  the  overseas  com- 
mitment structure  of  the  United  States  has  been  to  give  a  controversial  inter- 
pretation of  a  previously  ratified  treaty.  One  such  interpretation  was  given  by 
President  Lyndon  Johnson  to  the  commitments  contained  in  the  SEATO 
Treaty  with  respect  to  the  American  obligation  to  assist  South  Vietnam.  In 
particidar.  Article  IV  of  the  SEATO  Treaty  was  construed  by  the  Executive 
Branch  to  permit  unilateral  action  by  the  United  States  even  though  the 
treaty  language  seemed  to  contemplate  only  consultation  if  the  alleged  threat 
was  posed  by  means  other  than  "armed  attack"  and  immediate  reporting  to  the 
Security  Council  of  the  United  Nations  in  the  event  that  action  taken  was  in 
response  to  alleged  armed  attack  against  the  treaty  area.  My  point  is  that  it 
might  be  appropriate  to  give  Congress  the  capacity  also  to  challenge  ex  parte 
Executive  interpretations  of  earlier  treaties  or  Executive  Agreements.  It  seems 
desirable  to  cut  off  all  ways  by  which  the  Executive  Branch  could  circumvent 
Congressional  participation  in  the  commitment  process.  Congress  might  be 
given  a  sixty-day  period  within  which  to  challenge  any  controversial  Executive 
construction  of  an  earlier  international  commitment  and  nullify  that  commit- 
ment by  a  concurrent  resolution  of  disapproval  passed  in  both  Houses. 

There  is  also  a  question  as  to  whether  the  Executive  Branch  should  have 
the  imrestricted  right  to  determine  wdiether  a  particidar  commitment  be  em- 
bodied in  a  treaty  or  Executive  Agreement.  Even  if  S.  3475  became  law  it 
would  enable  the  Executive  Branch  to  choose  a  less  rigorous  form  of  Congres- 
sional participation  than  is  called  for  by  the  Constitution  in  relation  to  trea- 
ties. Such  a  streamlined  commitment  process  may  be  desirable  for  many  routine 
undertakings,  but  perhaps  the  Senate  should  insist  upon  the  right  to  treat  an 
Executive  Agreement  as  a  treaty  if  it  deems  that  this  is  appropriate  by  major- 
ity vote. 

Furthermore,  it  might  be  appropriate  to  make  explicit  reference  in  S.  3475 
to  the  national  concern  wath  upholding  the  United  Nations  Charter  and  inter- 
national law  generally.  Such  a  general  directive  might  emphasize  the  point 
that  both  the  President  and  the  Congress  are  obliged  to  respect  these  broader 
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constraints  on  national  policy.  It  is  worth  recalling,  as  Senator  Wayne  Morse 
realized  almost  a  decade  ago,  that  the  American  involvement  in  the  Indochina 
War  could  not  have  taken  place  had  our  leaders  shown  a  diligent  respect  for 
the  relevant  rules  and  procedures  of  international  law.  It  is  time  that  we  reaf- 
firmed the  extent  to  which  a  government  of  laws  not  men  promotes  our  na- 
tional values  in  external  as  well  as  in  domestic  affairs.  The  broader  issues  of 
separation  of  powers  need  to  be  discussed  not  only  in  relation  to  the  frame- 
work of  Constitutional  restraints,  but  also  in  relation  to  international  legal  re- 
straints. 

Conclusion  and  recommendations. — Passage  of  S.  3475  would  serve  the  na- 
tional interest  in  its  present  form.  2.  Minor  improvements  seem  possible  in 
relation  to  the  injunction  of  secrecy  and  the  definition  of  Executive  Agree- 
ment. 3.  A  related  issue  that  might  be  dealt  with  in  S.  3475  involves  questiona- 
ble Executive  interpretations  of  validity  agreed  upon  earlier  commitments  to 
foreign  governments.  4.  An  under-appreciated  aspect  of  the  broader  Constitu- 
tional crisis  with  which  S.  3475  is  concerned  involves  the  failure  of  the  Presi- 
dent to  conduct  foreign  affairs  in  conformity  with  international  law  and  the 
failure  of  Congress  to  take  action  in  the  event  of  persistent  and  serious  viola- 
tions of  international  law  by  our  government. 

Senator  Ervin.  In  my  study  of  the  SEATO  Treaty,  I  have 
reached  the  conchision  that  it  placed  no  obligation  in  and  of  itself 
upon  the  United  States  to  go  to  the  relief  of  any  other  nation  which 
might  be  attacked,  except  in  cases  where  our  Constitutional  processes 
were  followed,  which  necessarily  implied  that  there  should  be  a  con- 
sideration by  Congress  and  a  declaration  of  war.  Is  that  your  con- 
struction ? 

Professor  Falk.  Yes,  sir,  that  is  certainly  my  understanding  as 
well.  I  also  think  that  it  was  a  questionable  interpretation  of  the 
treaty  itself,  even  without  respect  to  the  Constitution,  because  it 
seems  to  me  to  require  under  circumstances  in  which  an  alleged 
attack  had  occurred  to  envision  consultation  with  other  members  of 
the  SEATO  organization,  and  not  a  unilateral  response  by  the 
United  States. 

Senator  Ervin.  I  infer  from  your  statement  that  it  would  be  very 
desirable  if  such  a  procedure  would  be  brought  about,  that  there  be 
some  agreement  between  the  Executive  and  the  legislative  branch, 
for  example,  as  to  what  kind  of  agreements  that  should  be  embodied 
in  a  treaty  and  what  kind  should  be  properly  embodied  in  an  Execu- 
tive agreement. 

Professor  Falk.  Yes,  that  is  correct,  Mr.  Chairman.  I  didn't  quite 
know  what  the  best  mechanism  for  doing  that  would  be.  It  might  be 
that  some  kind  of  informal  set  of  guidelines  would  accomplish  that 
far  more  satisfactorily  than  what  now  exists,  which  is  an  exclusive 
Executive  claim  of  privilege  to  characterize  commitments  as  appro- 
priate for  Executive  agreement,  and  to  provide  on  their  own  the 
guidelines  that  must  bind  Congress  as  well. 

Senator  Ervin.  Under  the  present  practice,  is  not  that  left  exclu- 
sively to  the  determination  of  the  Executive  with  no  voice  being  had 
in  the  matter  by  the  Congress? 

Professor  Falk.  Yes;  and  I  believe.  Senator,  that  this  practice  is 
niost  unfortunate,  and  that  bad  consequences  have  become  apparent 
since  the  consensus  on  foreign  policy  has  begun  to  crumble. 

Senator  Ervix.  Now,  is  it  not  true  that  the  Constitution  in  shar- 
ing the  power  with  respect  to  foreign  relations  between  the  Presi- 
dent and  the  Congress  in  general  and  the  Senate,  in  particular,  con- 
templates that  from  time  to  time  there  will  be  some  friction  between 
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the  executive  branch  of  the  Government  and  either  the  Senate  in 
particular,  or  the  Congress,  in  general,  m  respect  to  matters  that  tall 
in  the  field  of  foreign  affairs?  ,  -,    j.  -  ^■ 

Professor  Falk.  Yes,  Senator,  I  believe  that  such  friction  was 
clearly  contemplated,  though  the  magnitude  of  it,  I  think,  may  have 
been  underestimated  because  of  the  simpler  kind  of  world  that 
existed,  and  the  isolation  of  the  United  States  in  relation  to  that 
world  at  the  time  the  Constitution  was  formulated.  I  think  a  lot  ot 
the  so-called  living  Constitutional  judicial  interpretation  that  bears 
on  this  question  has  become  outmoded  by  changes  m  the  overall 
leo-al  framework  within  which  foreign  policy  is  conducted.  Most  ot 
th*e  decided  cases  were  adjudicated  before  the  United  Nations 
Charter  existed.  And  these  questions  haven't  seriously  been  reviewed 
by  the  Supreme  Court  in  an  appropriate  context  since  the  United 
States  agreed  to  participate  in  the  United  Nations  system. 

Senator  Era^x.  This  friction  was  one  of  the  ways  which  the 
Founding  Fathers  contemplated  would  tend  to  restrict  each  depart- 
ment of  Government  to  its  proper  sphere. 

Professor  Falk.  Yes,  precisely. 

Senator  Ervix.  And  it  quite  naturally  results  where  one  depart- 
ment tries  to  protect  itself  from  encroachment  by  another  depart- 
ment on  the  specific  powers  assigned  to  it  by  the  Constitution. 

Professor  Falk.  Yes,  Mr.  Chairman.  In  fact,  I  think  that  is  what 
really  is  contemplated,  is  that  each  branch  of  Government  must  be 
vigilant  in  protecting  its  domain  of  responsibility  in  relation  to  the 
Constitution. 

Senator  Ervin.  And  it  is  your  view  that  Congress  should  take 
some  definite  action  to  restrict  the  usurpation  of  authority  by  the 
Executive  in  this  field,  and  to  say  that  it  has  the  power  of  the  purse 
after  the  harm  has  been  done  is  really  not  sufficient;  is  that  right? 

Professor  Falk.  Yes,  Senator.  My  own  personal  view  is  that  I 
wisli  the  Senate  had  taken  this  sort  of  initiative  several  years  ago, 
and  that  it  is  certainly  essential  to  deal  directly,  rather  than  indi- 
rectly through  appropriations  and  otherwise,  with  the  responsibility 
of  Congress  to  participate  in  the  foreign  affairs  commitment  process. 

Senator  Erm:x.  I  think  that, one  of  the  improvements  that  could 
be  made  in  the  bill  would  be  to  change  it  so  as  to  give  the  Congress 
some  way  in  which  it  could  voice  its  disagreement  with  the  Presi- 
dent's determination  that  a  particular  executive  agreement  should  be 
kept  secret. 

Professor  Falk.  Yes,  I  feel  very  strongly  that  one  of  the  issues 
that  is  at  stake  is  the  degree  to  which  the  Government  as  a  whole 
has  kept  commitments  to  foreign  governments  from  its  own  citizens. 
One  of  the  ways  that  Congress  can  bring  the  issue  to  the  people,  and 
really  protect  the  fundamental  premise  of  a  democratic  society  is  to 
challenge  and  restrict  the  Executive  reliance  on  secrecy,  which 
doesn't  seem  to  me  to  be  compatible  except  in  very  rare  •  circum- 
stances with  the  sort  of  constitutional  authority  that  was  envisioned 
originally. 

Senator  Ervin.  I  am  frank  to  state  from  my  experience  in  "Wash- 
ington, and  from  many  contacts  with  the  classification  of  documents 
and  matters  of  that  kind  that  I  think  that  some  of  the  secrecy  is  not 
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so  mucli  to  preserve  tlie  national  security  as  to  preserve  the  security 
of  some  politicians  in  the  executive  branch  of  the  Government. 

Counsel  ? 

Professor  IMillek.  Just  a  couple  of  questions  of  the  same  type  as  I 
posed  to  Professor  Moore  and  Professor  Kelly. 

I  would  start  with  an  observation  about  Professor  Falk's  third 
point  at  the  bottom  of  page  8,  where  he  talks  about  the  related  issue 
involving  questionable  Executive  interpretations  of  validly  agreed- 
upon  earlier  commitments  to  foreign  governments.  There  is  a  ques- 
tion of  the  authority  of  the  Executive,  under  the  Eeciprocal  Trade 
Agreements  Act  of  1934,  which  some  people  thought  brought  up 
extremely  serious  constitutional  questions,  to  enter  into  multilateral 
agreements  on  tariffs  and  trade  when  the  statute  itself  really  pro- 
vided for  bilateral  agreement.  I  think  that  the  question  is  really 
broader  than  what  Professor  Falk  has  suggested  and  would  be 
obviated,  in  my  judgment,  by  laying  these  before  Congress  so  that  it 
could  take  a  look  at  them.  That  is  mainly  by  way  of  observation  in 
amplifying  what  Professor  Falk  was  saying. 

I  think  one  of  the  important  issues  is  the  nature  of  the  constitu- 
tional power  of  Congress  to  act  in  this  area,  Professor  Falk.  We 
have  heard  somewhat  different  points  of  view  relating  to  the  nature 
of  the  constitutional  powers  of  Congress  and  the  inherent  powers  of 
the  Executive.  Do  you  see  any  impediment  in  this  bill  that  might 
stop  Congress  from  acting  in  such  a  way  ? 

Professor  Falk.  No,  I  see  no  serious  impediment,  Professor 
]\liller,  whatsoever.  In  my  view,  we  are  dealing  with  an  area  w^hich 
is  quite  open  constitutionally,  where  there  are  only  very  broad 
guidelines  that  have  been  laid  down  to  vindicate  both  Executive  and 
congressional  claims.  This  proposed  legislation,  in  my  opinion  falls 
easily  within  a  reasonable  construction  of  the  congressional  role  in 
the  foreign  affairs  process.  There  is  no  credible  limitation  that  I  can 
find  in  the  Constitution  upon  the  assertion  of  this  role. 

Professor  Miller.  What  about  the  question  that  has  been  raised 
by  the  previous  witnesses  about  the  nature  of  the  inherent  Executive 
powers  ? 

Professor  Falk.  I  think  a  basis  does  exist  for  a  constitutional 
argument  in  support  of  what  the  Executive  has  been  doing  in  recent 
years.  This  refers  back  in  my  mind  in  a  way  to  what  Senator  Ervin 
referred  to  in  terms  of  the  contemplated  friction  between  the 
branches  of  Government  in  this  area.  Therefore,  ultimately  if  the 
executive  branch  chooses  to  challenge  what  seems  to  me  to  be  a  very 
reasonable  effort  to  redress  the  imbalance  that  has  grown  up  in  this 
area,  it  would  be  up  to  the  courts  to  try  to  resolve  that  contradictory 
interpretation  of  constitutional  prerogative.  However,  existing  inter- 
pretations of  the  Constitution  in  no  sense  preclude  Congress  from 
acting  as  this  bill  proposes,  and  the  policy  considerations  m  my  view 
overwhelmingly  dictate  that  Congress  should  act  in  this  way. 

Professor  ISIiller.  Some  people  have  suggested  the  question  of 
whether  or  not  there  is  power  inherent  in  the  President  to  recognize 
foreign  governments  which  Congress,  by  passing  a  statute  such  as 
this,  cannot  touch. 

Professor  Falk.  I  don't  see,  first  of  all,  how  this  would  impair  the 
President's  capacity  to  recognize  a  foreign  government.  The  act  of 
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recoo-nition  seems  to  me  to  be  quite  separate  from  an  executive 
ao-reement  that  might  accompany  a  particular  recognition.  There  is 
no  need  to  embody  the  act  of  diplomatic  recognition  in  a  commit- 
ment to  a  foreign  government.  It  seems  to  me  to  be  the  conferral  of 
a  status  by  tlie  President,  of  a  kind  that  doesn't  seem  to  me  to  be 
questioned  bv  this  legislation,  as  I  understand  it. 

Prof essor  "Miller.  Some  witnesses  have  questioned  the  ability  of 
Congress  to  reach  the  ancillary  claim  settlements  provisions  of  the 
LitvTnoif  assignment,  for  example. 

Professor  Falk,  As  I  say,  if  there  are  separate  commitments 
entered  into  with  the  foreign  governments  by  the  Executive,  these 
seem  to  me  to  be  reachable  by  Congress.  The_  whole  notion  of 
wliether  they  are  in  executive  agreements  or  treaties  seems  to  me  to 
have  no  bearing  on  congressional  responsibility  to  participate  in 
assessing  their  relationship  to  the  national  interest.  I  think  there 
should  be  a  distinction  made  between  the  conferral  of  status  by 
means  of  diplomatic  recognition  and  accomi^anying  agreements 
which  I  feel  are  appropriate  subjects  for  congressional  scrutiny. 

Professor  Miller.  One  fuitlier  question.  Professor  Falk.  The 
policy  question  was  in  the  sense  of  hampering  the  Executive.  I  have 
liearcl  it  argued  by  some  that  this  bill  is  an  undue  inti'usion.  a  major 
iiitei-vention  by  the  legislature,  into  the  Executive  prerogative,  and 
th.at  it  would  unduly  hamper  the  conduct  of  foreign  affairs.  Would 
5'^ou  care  to  comment  on  that  ? 

Professor  Falk.  Yes.  Professor  ]Miller.  In  my  view,  it  Avould  l^e  a 
due  hamperiiiir  of  the  executive  branch  that  has  long  been  needed  in 
relation  to  certain  kinds  of  undertakings.  The  whole  point,  it  seems 
to  me,  is  that  one  wants  to  preserve  a  congressional  role  to  object 
effectively  to  certain  kin.ds  of  commitments,  and  there  would  be  no 
point  in  this  kind  of  legislation  if  there  wasn't  potential  confronta- 
tion between  the  Executive's  judgment  of  the  national  interest  and 
the  congressional  judgment  of  the  national  interest.  Underlying  the 
constitutional  discretion  is  the  assumption,  I  think,  that  the  national 
interest  is  nuich  better  served  if  there  is  an  concurrence  of  the  Exec- 
utive and  Congress  in  the  development  of  commitments  to  foreign 
governments.  We  have  suft'ered  for  some  time  from  the  absence  of 
joint  participation  in  this  aspect  of  the  commitment  process. 

Professor  Miller.  TJianJc  you,  sir. 

I  have  no  further  questions. 

Mr.  Ediniistex.  Professor  Falk.  Dean  Fisher  and  Professor  ]Moore 
argued  this  morning  that  there  sliould  be  cooperation  between  tlie 
two  branches  on  these  matters,  and  that  probably  we  do  not  need 
written  laws  in  this  area.  Do  you  believe  that  the  executive  branch 
would  cooperate  unless  it  were  made  to  do  so? 

Professor  Falk.  This  requires  both  a  contextual  answer  and  a 
structural  answer.  The  recent  history  of  the  relationships  makes  me 
very  skeptical  about  relying  on  the  mere  good  faith  of  the  executive 
branch  in  cooperating  with  Congress  in  sensitive  areas  of  foreign 
affairs.  Therefore  I  think  the  case  for  enacting  guidelines  that  are 
more  formal,  more  structured,  more  regularized  is  very  sti-ong  and 
that  the  kind  of  legislative  initiative  embodied  in  S.  3475  goes  a 
long  way  towards  satisfying  that  need.  Structurally,  I  think  that  in 
certain  periods  of  history — I  guess  most  dramatically  during  a  war 
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like  "World  "War  II — one  could,  in  fact,  rely  on  the  cooperative  rela- 
tionship between  Congress  and  the  ExeciTtive,  because  considerable 
identity  of  view  existed  as  to  the  policy  goals  of  the  country.  But 
that  is  such  an  exceptional  circumstance  that  it  shouldn't  provide 
the  continuinor  basis  for  constitutional  authority  which  needs  to  be 
structured  to  cope  with  periods  of  dissensus  as  well  as  period  of  con- 
sensus on  the  central  foreign  policy  commitments  of  the  country. 

Senator  Ervtn.  It  seems  to  me  that  in  his  Farewell  Address  to  the 
American  people.  George  "Washington  diagnosed  a  disease  which 
seems  to  be  endemic  among  occupants  of  public  office.  He  character- 
ized this  disease  as  being  "love  of  power  and  a  proneness  to  abuse  it." 
In  my  observations  of  public  officials,  I  have  seen  that  there  is  a 
temptntion  to  seek  and  a  thirst  and  hunger  for  a  little  more  power 
than  the  law  gives  them.  In  my  judgment  that  was  one  of  the  rea- 
sons the  Constitution  was  written — to  keep  each  department  of  gov- 
ernment in  its  due  balance.  "Would  you  not  agree  with  me  that  where 
the  Constitution  entrusts  a  shared  power,  as  it  does  in  the  field  of 
foreign  relations,  to  the  Executive  and  to  the  Legislative,  that  nei- 
ther the  Executive  nor  the  Legislative  can  be  the  sole  judge  of  the 
limits  of  the  power,  and  that  for  this  reason,  legislation  which 
attempts  to  define  what  the  legislative  branch  thinks  is  a  true  limit 
of  its  power  would  be  helpful  for  the  ultimate  solution  of  problems 
in  this  field,  because  it  would  make  it  more  certain  that  the  courts 
which  have  the  power  to  make  the  final  interpretation  would  have 
more  occasion  to  define  exactly  where  the  line  of  demarcation  lies 
between  the  shared  power  of  the  President  and  the  shared  power  of 
the  Senate,  or  the  shared  power  of  the  Congress  ? 

Professor  Falk.  I  agree  very  much.  Senator. 

Senator  Ervix.  Thank  you  very  much  for  a  ver}'  illuminating  and 
helpful  exposition. 

Professor  Falk.  Thank  you. 

Senator  Ervtk.  Unfortunately,  tomorrow,  though  we  have  the 
hearing  scheduled  to  resume,  there  is  a  Senate  rule  that  if  the 
Senate  has  a  meeting  of  the  full  committee  that  the  subcommittees 
can't  meet.  So  we  have  to  cancel  the  hearings  tomorrow. 

"We  are  very  grateful  to  all  those  who  have  participated  in  the 
hearings  thus  far,  for  the  great  help  they  have  given  us. 

("Whereupon,  at  4:33  p.m.,  the  subcommittee  adjourned,  subject  to 
the  call  of  the  Chair. ) 
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S.  3475— TO  HELP  PRESERVE  THE  SEPARATION  OF 
POWERS  AND  TO  FURTHER  THE  CONSTITUTIONAL 
PREROGATIVES  OF  CONGRESS  BY  PROVIDING  FOR 
CONGRESSIONAL  REVIEW  OF  EXECUTIVE  AGREE- 
31ENTS 

FRIDAY,   MAY    12,    1972 

U.S.  Senate, 
Subcommittee  on  Separation  or  Po"\\t:rs  of  the 

Committee  on  the  Judiciary, 

Washington,,  D.C. 

The  subcommittee  met.  pursuant  to  recess  at  10:15  a.m.,  in  room 
2228,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin  (cliairman 
of  the  subcommittee)  presiding. 

Present:  Senator  Ervin  (presiding). 

Also  present:  Rufus  L.  Edmisten,  chief  counsel  and  staff  director; 
■and  Prof.  Arthur  S.  Miller,  staff  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order. 

Will  counsel  call  the  first  witness  ? 

]Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  is  Prof.  Alan 
Swan,  who  has  been  with  us  before  in  another  matter,  and  we  wel- 
come him. 

Senator  Ervin.  Yes,  sir.  I  remember  most  pleasantly  his  previous 
appearance,  and  we  want  to  welcome  you  back  to  the  subcommittee 
and  express  our  deep  appreciation  for  your  appearance  and  your 
willingness  to  give  us  the  benefit  of  your  views  on  this  matter  as 
well  as  for  your  previous  aid  to  the  committee. 

STATEMENT  OF  PROF.  ALAN  SWAN,  PEOFESSORIAL  LECTURER  IN 
LAW,  GRADUATE  SCHOOL  OF  BUSINESS,  UNIVERSITY  OF 
CHICAGO 

INIr.  Swan.  I  thank  you  very  much.  Senator.  It  is  a  great  pleasure 
to  be  here  again,  and  I  hope  I  can  discuss  the  bill  before  the  sub- 
committee in  some  detail.  If  it  is  all  right  with  the  Senator,  I  would 
like  to  proceed  with  my  statement. 

Senator  Ervin.  That  will  be  entirely  all  right. 

INIr.  Swan.  And  then  take  questions. 

My  personal  interest  in  the  constitutional  law  of  executive  agree- 
ments, and  particularly  my  doubts  concerning  some  of  the  more 
expansive  claims  for  the  Executive,  go  back  to  my  days  as  an  execu- 
tive branch  lawyer  when  I  was  among  the  claimants.  Since  then, 
time  for  reflection  and  investigation  has  confirmed  these  doubts  and 
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yielded  what  I  hope  is  the  somewhat  more  mature  view  of  the  prob- 
lem offered  here. 

Ill  one  narrovr  sense,  of  course,  the  making  of  international  agree- 
ments is  a  wholly  Executive  function,  As  "sole  organ  of  external 
relations,"  to  use  jSIarshalTs  famous  phrase,  the  Executive  alone  can 
conduct  negotiations,  sign  agreements  and  issue  the  final  utterariCe 
necessary  for  an  agreement  to  become  a  valid  international  obliga- 
tion of  the  Government,  These  functions  are  executive  in  character,. 
howeA'ei',  precisely  because  they  are  instrumental  functions  necessary 
to  carry  out  the  antecedent  policy  decision  to  make  an  agreement.  It 
is  the  scope  of  the  President's  power  to  nuike  this  policy  decision 
which  alone  is  of  intei'est  to  us  here. 

In  addressing  tliis  subject,  I  would  first  state  as  a  major  premise 
my  conviction  that  the  vision  of  Government  embodied  in  the  Con- 
stitution cari  be  kept  alive  in  the  management  of  our  foreign  affairs 
only  through  a  truly  collaborative  regime  in  which  the  President 
and  Congress  exhibits  a  high  degree  of  mutual  trust  and  confidence. 
I  note  that  this  principle  is  reflected  in  the  preamble  to  S.  3475. 
Anything  less  would  force  us  either  to  abandon  the  separation  of 
powers  principle — and  assign  a  position  of  complete  supremacy  to 
one  branch  or  the  other — or  risk  a  total  paralysis  in  the  exercise  of 
governmental  responsibility.  It  can  scarcely  be  believed  that  the 
Constitution  would  force  such  an  undiapp}'  choice  upon  us.  For  no 
society  will  tolerate  govermnental  paralysis  for  long.  Yet,  we  today 
even  more  than  oui-  forefathers,  should  be  aware  that  there  is  nei- 
ther a  great  divide  between  the  domestic  and  foreign  spheres  of  our 
natio]ial  life  nor  a  unique  competence  in  the  Executive  to  manage 
the  latter. 

In  applying  this  broad  conception  to  our  topic,  I  would,  through 
a  modest  adaptation  of  Justice  Jackson's  concurring  opinion  in  the 
Steel  Seizure  case,  suggest  the  need  to  deal  quite  separately  with 
four  distinct  categories  of  agreements. 

There  are  agreements  made  pursuant  to  an  authorization  of  Con- 
gress or  an  antecedent  treaty.  These  raise  no  questioii  of  the  consti- 
tutional power  of  the  President.  He  is  merely  executing  the  law.  The 
question  instead  is  whether,  by  its  liberality,  Congress  has  conferred 
upon  the  President  possibilities  for  independent  action  which  tend 
to  undermine  the  maintenance  of  a  truly  collaborative  regime.  I 
answer  that  we  have  gone  a  long  way  in  this  direction,  and  that 
with  Congress  alone  lies  the  solution. 

The  second  category  consists  of  agreements  made  by  the  President 
under  his  specifically  enumerated  constitutional  powers  in  areas 
where  Congress  possesses  concurrent  authority  but  is  silent.  Here 
Congress  holds  a  residual  power.  Should  it  act  and  its  will  become 
law,  the  President  could  no  longer  invoke  his  own  powers  but  would 
be  under  his  usual  obligation  faithfully  to  execute  the  law.  Unfortu- 
nately, even  the  brief  record  offered  liere  shows  how  this  residual 
l)ower  has  suft'eied.  Presiderits,  by  ever  more  expansive  interpreta- 
tions of  their  enumerated  powers,  have  increasingly  succeeded  in 
confronting  Congress  with  events  that  foreclose  alternative  policy 
decisioiis.  Congress  in  turn  has  been  unable  or  unwilling  to  forestall 
the  President  by  jisserting  clear  and  comprehensive  policies  of  its 
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own.  It  is  the  focus  on  this  hitter  deficiency  and.  I  might  add.  the 
refusal  to  try  to  legislate  an  interpretation  of  the  President's 
powei-s.  tliat  is  to  me  tlie  chief  virtue  of  S.  3475. 

A  third  category  consists  of  agreements  not  encompassed  within 
any  of  tlie  President's  specifically  enumerated  powers,  but  neverthe- 
less made  without  congressional  participation  on  the  theory  that  the 
President  possess  an  inherent  agreement-making  power.  This  latter 
is  sometimes  attrilnited  to  the  Executive  power  clause  and  sometimes 
is  said  to  flow  fiom  tlie  nature  of  the  Presidential  office.  Whatever 
its  theoretical  foundations,  it  has  been  used  to  claim  for  the  President 
a  residual  power  to  make  agreements  unilaterally  on  any  subject  not 
specifically  enumerated  in  either  articles  I  or  II.  jNIore  importantly, 
where  the  agreement  touches  upon  one  or  more  of  Congress'  enumer- 
ated poAvers — especially  the  appropriations  power — the  theory  has 
been  employed  to  justify  a  commitment,  which  though  carefully 
made  subject  to  implementing  action  by  Congress,  nevertheless, 
pledges  the  word  of  the  United  States  and  then  places  upon  Con- 
gress the  onus  of  breaking  that  word  if  it  should  fail  to  pass  the 
necessary  legislation.  In  effect,  mider  this  theory,  the  President  has 
claimed  authority  to  make  what  amounts  to  a  non-self-executing 
treaty,  without  consulting  the  Senate;  a  claim  nowhere  better  illus- 
trated than  in  the  case  of  the  recent  Spanish  Base  Rights  Agree- 
ment. 

Finally,  a  fourth  category  consists  of  agreements  made  by  the 
President  on  subjects  admittedly  within  his  exclusive  control.  Here 
again  the  problem  is  one  of  controlling  a  too  expansive  interpreta- 
tion of  the  Presidential  powers.  In  view  of  my  doubts  concerning 
the  efficacy  of  legislating  against  such  interpretations,  I  can  only 
suggest  that  if  congressional  control  is  reestablished  over  agreements 
in  the  other  three  categories,  this  group  should  pose  no  danger  to 
the  kind  of  collaborative  regime  which  I  have  already  suggested  is 
<;onnnanded  by  the  Constitution. 

It  is,  of  course,  not  possible  here  to  essay  each  instance  where, 
under  article  II,  the  President  may  be  thought  to  possess  a  concur- 
rent or  exclusive  agreement  making  power.  Instead,  I  would  turn 
my  attention  to  the  inherent  power  theory.  This  notion  has  not  only 
given  rise  to  a  wide-ranging  presidential  substitute  for  the  non- 
self-executing  treaty,  but  its  origins  go  back  to  certain  theories  of 
Alexander  Hamilton  which  liaA^e,  in  turn,  supplied  succeeding  gener- 
ations of  executive  officials  with  a  basic  rationale  for  an  ever  niore 
expansive  view  of  the  President's  foreign  policy  powers. 

One  is  tempted  to  dismiss  the  whole  idea' of  an  inherent  agree- 
ment-making power  as  a  loose  and  irresponsible  use  of  adjectives,  to 
borrow  Justice  Jackson's  phrase.  An  inherent,  among  other  like 
powers,  the  Justice  said : 

.  .  .  either  has  no  beginning  or  it  has  no  end.  If  it  exists,  it  need  submit  to 
no  legal  restraint.  I  am  not  alarmed  that  it  would  plunge  us  straightway  into 
dictatorship  but  it  is  at  least  a  step  in  that  wrong  direction. 

Unfortunately,  the  notion  has  not  yielded  to  such  judicial  scold- 
ings, and  to  understand  its  vitality,  it  is  wise  to  begin  with  Hamil- 
ton's defense  of  Washington's  Proclamation  of  Neutrality  of  1793. 
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The  poAver  to  declare  war  and  the  power  to  make  treaties,  Hamilton 
asserted,  are  by  their  nature  Executive  powers  so  that  their  distribu- 
tion elsewhere  by  the  Constitution  was  an  exception  to  the  general 
grant  of  the  Executive  power  clause  and  hence  to  be  strictly  con- 
strued. Anything  not  strictly  within  them  would  remain  with  the 
Executive.  From  this  he  reasoned  that  the  power  to  interpret,  as  dis- 
tinct from  making  treaties  remained  with  the  President,  including 
the  power  to  determine  that  a  treaty  required  the  Nation  to  go  to 
war  and  to  act  upon  that  determination.  This  was,  he  said,  an  exam- 
ple of  a  concurrent  power,  by  which  the  President  might  place  the 
legislature  under  an  obligation  to  declare  war  or  at  least  create  an 
antecedent  state  of  things  which  Congress  ought  to  weigh  carefully 
in  its  exercise  of  its  independent  powers. 

As  later  events  will  show,  Hamilton's  argument  has  been  and 
remains  a  potent  force.  His  characterization  of  the  war  and  treaty 
powers  as  inherently  Executive  when  added  to  the  established  fact 
of  the  President  as  sole  organ  of  external  relations,  created  a  formi- 
dable base  for  later  claims  that  foreign  affairs  was  a  uniquely  Exec- 
utive province  warranting  the  most  generous  interpretation  of  the 
President's  enumerateti  foreign  policy  powers.  Then,  if  treatymalving 
was  an  inherent  Executive  function,  the  power  to  make  nontreaty 
agreements  must  likewise  inhere  in  the  President,  in  sj)ite  of  the  nec- 
essary and  proper  clause.  In  this  way,  Hamilton  created  a  new 
source  of  botli  concurrent  and  residual  power  encompassing  every 
conceivable  subject  on  which  an  agreement  might  be  needed.  Lastly, 
by  asserting  the  right  of  the  President  to  create  an  antecedent  state 
of  things  constraining  Congress  in  the  exercise  of  its  powers,  Hamil- 
ton swept  away  any  inhibition  that  the  vast  arrary  of  grants  in  arti- 
cle I  might  otherwise  have  had  upon  the  exercise  of  the  President's 
concurrent  powers. 

While  it  has  taken  nearly  170  years  for  the  full  implications  of 
the  Hamiltonian  doctrine  to  be  realized,  nothing  demonstrates  more 
clearly  that  we  have  in  fact  arrived  at  that  ultimate  point  than  the 
August  1970,  Agreement  of  Friendship  and  Cooperation  with  Spain. 
As  a  broad — new — basis  for  cooperation  with  the  Spanish  people, 
the  agreement  provides  for  a  range  of  cooperative  activities  in  edu- 
cation, cultural  exchange,  scientific  and  technological  research,  envi- 
ronment and  urban  development,  agriculture,  economic  aid  and 
public  information.  Where,  under  each  of  these  headings,  the  United 
States'  commitment  is  dependent  upon  appropriations  or  other  legis- 
lation, the  agreement  is  dutifully  made  subject  to  the  requisite  con- 
gressional action.  However,  as  the  Spaniards  made  only  too  clear, 
these  provisions  are  in  effect  payment  by  the  United  States  for  the 
right  to  use  Spanish  naval  and  air  bases  and  there  can  be  no  doubt 
that  any  failure  of  Congress  to  provide  the  legislative  sui)port 
needed  would  be  viewed  by  Spain  as  a  breach  of  faith  impairing  the 
rights  sought  to  be  acquired.  Beyond  this,  and  reflecting  the  basic 
military  purpose  of  tlie  agreement,  are  tlie  clauses  concerning  coop- 
eration for  defense.  The  agreement  recites  that  because  the  threat  to 
peace  is  the  greatest  problem  faced  by  the  modern  world,  the  parties 
agree  to  remain  vigilant,  to  develop  their  own  defense  capabilities 
and  consequently  to  make  compatible  their  respective  defense  poll- 
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cies  within  the  framework  of  their  constitutional  processes.  The  latter 
reservation,  paralleling  language  in  all  our  mutual  security  treaties, 
is  a  revealing  indication  that  the  intent  and  expectation  behind  the 
Spanish  agreement  is  hardly  distinguishable  from  the  guaranties 
contained  in  those  treaties.  The  altogether  disingenuous  language 
appears  solely  intended  to  obscure  the  parallel,  presumably  for  the 
benefit  of  argument  with  the  Senate.  This  becomes  patent  when  it  is 
realized  that  the  agreement  was  made  under  the  expectation  that 
American  Forces  would  remain  in  Spain  under  an  elaborate  set  or 
working  arrangements  for  joint  planning,  consultation,  and  for  the 
conduct  of  joint  military  exercises,  all  of  which  duplicate  in  charac- 
ter, if  not  extent,  the  NATO  structure  and  which  have  as  one  inevi- 
table purpose  the  defense  of  Spain.  Little  wonder  that  General 
Wheeler,  in  a  moment  of  embarrassing  candor,  assured  the  Span- 
iards that  the  presence  of  American  Armed  Forces  in  Spain  consti- 
tuted a  more  significant  security  guarantee  than  would  a  written 
agreement.  In  short,  the  President  has  asserted  an  inherent  constitu- 
tional power  to  commit  the  Nation  to  expenditures  not  yet  appropri- 
ated, to  programs  not  yet  legislated,  and  to  the  use  of  American 
Armed  Forces  for  the  defense  of  another  nation  all  without  any  con- 
sultation with  Congress  and  under  terms  where  Congress'  only 
choice  is  to  accept  the  President's  action  or  imperil  the  good  faith  of 
the  United  States.  This  is  the  Hamiltonian  theory  fully  matured. 

It  hardly  needs  to  be  stated  that  such  an  assertion  of  Executive 
f)Ower  spells  the  demise  of  anything  approaching  a  truly  collabora- 
tive regime  in  the  making  of  international  agreements.  Any  theory 
that  has  brought  us  to  such  a  pass  deserves  the  most  critical  atten- 
tion. 

It  should  be  clear  that  tlie  Hamiltonian  theory  proves  much  too 
much.  An  inherent  power  whether  predicated  on  the  Executive 
power  clause  or  upon  the  nature  of  the  Presidential  office,  is  a  power 
without  subject  matter  limitation.  Since  then  the  supremacy  clause 
confers  the'  force  of  statute  upon  any  constitutionally  valid  nori- 
treaty  agreement.  Hamilton's  reasoning  means  that  by  making  an 
agreement,  the  President  can  confer  upon  himself  complete  legisla- 
tive and  executive  authority  on  any  subject  whatsoever  so  long  as 
the  subject  is  susceptible  of  being  reduced  to  the  form  of  an  interna- 
tional agreement.  Even  assuming  that  under  the  Hamiltonian  theory 
Congress  may  by  affirmative,  contrary  action  deprive  the  agreement 
of  statutory  force,  it  hardly  seems  credible  that  such  an  extraordi- 
nary deviation  from  the  separation  of  powers  principle  is  to  be 
found  in  the  vague  notion  of  an  inherent  power  that  is  nowhere 
even  mentioned  in  the  Constitution.  This  latter  point  is  the  thrust  of 
Madison's  answer  to  Hamilton  and  Hamilton  himself  certainly  must 
have  had  some  such  doubts.  Only  5  years  earlier  in  No.  75  of  The 
Federalist  he  had  written : 

.  .  .  The  qualities  .  .  .  indispensable  in  the  management  of  foreign  negotia- 
tions point  out  the  Executive  as  the  most  fit  agent  in  (the  making  of  trea- 
ties) .  .  . ;  whilst  the  vast  importance  of  the  trust,  and  tlie  operation  of  trea- 
ties as  laws,  plead  strongly  for  the  participation  of  the  whole  or  a  part  of  the 
legislative  body  in  the  ofiice  of  making  them. 

ISIoreover,  if  there  is  a  necessity  for  finding  in  the  Constitution  a 
separable  grant  of  power  for  the  making  of  nontreaty  agreements, 
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as  sucli,  it  can  be  readily  found  in  the  grant  to  Congress  under  the 
necessary  and  proper  chiuse. 

Finally,  the  concept  of  an  inherent  Presidential  agreement-making 
power  cannot  be  squared  with  the  history  of  the  treaty-making 
])ower  in  the  constitutional  convention  and  finds  no  support  in  later 
judicial  authority.  Nor  is  it  consistent  with  the  practice  of  Presi- 
dents luitil  we  move  well  into  the  modern  era. 

One  point  which  emerges  very  clearly  from  the  debates  in  the  con- 
stitutional convention  is  that  the  provision  for  a  senatorial  role  in 
treatymaking  was  not  thought  of  by  the  framers  as  establishing  an 
extraordinary  exception  to  what  was  otherwise  deemed  an  inherently 
Executive  function.  Quite  the  contrary,  guided  by  their  own  colonial 
expei'ience,  suspicious  of  the  European  models  oifered  them,  their 
thinl-iing  started  with  general  acceptance  of  treatymaking  as  a 
wholly  legislative  function,  and  ended  with  a  clearer  perception  of 
the  Executive  as  spokesman  for  the  Nation  and  as  counterweight  to 
the  Senate  and  hence  properly  the  Government's  sole  agent  in  the 
process. 

Thus,  acting  upon  several  resolutions  adopted  by  the  convention, 
including  one  proposed  by  INIadison  explicitly  for  the  purpose  of 
defining  all  powers  that  were  by  their  nature  Executive,  the  Com- 
mittee on  Detail  recommended  first  that  "the  Senate  of  the  United 
States  shall  have  power  to  make  treaties,"  and  second,  that  the 
Executive  shall  have  power  to  execute  the  law,  receive  ambassadors, 
and  act  as  Commander-in-Chief  to  mention  the  stipulations  of 
immediate  interest  here.  During  consideration  of  the  committee's  rec- 
ommendations, the  danger  of  a  senatorial  aristocracy  became  a 
matter  of  increasing  concern  to  certain  members,  while  others  began 
to  perceive  more  clearly  the  natural  instrumental  role  that  the  Presi- 
dent should  play.  IMadison  suggests,  for  example,  that  the  President 
"should  be  an  agent  in  Ti'eaties,"  while  Gouvernor  Morris'  proposal 
for  a  "council  of  State"  characterized  the  functions  of  that  body 
with  respect  to  treaties  in  nuu-h  the  same  terms.  When  the  several 
questions  raised  in  the  debate  could  not  be  readily  disposed  of,  the 
matter  was  referred  to  a  special  committee  which  then  recommended 
what  is  substantially  the  language  of  article  II.  Even  after  accept- 
ance of  this  recommendation,  it  i-emained  clear  that  no  change  in  the 
role  of  the  Senate  was  contemplated  and  that  inclusion  of  the  Presi- 
dent was  in  recognition  of  his  place  as  "agent"  in  the  process.  In 
sliort,  Hamilton's  theory  of  the  treaty  power  seems  to  have  been  cre- 
ated out  of  "whole  cloth;"  a  belated  effort  to  resurrect  his  image, 
ignored  if  not  rejected  by  the  convention,  of  the  President  as  a  mon- 
arch on  the  model  of  George  III. 

If  this  be  true  it  is  hardly  conceivable  that  the  framers  viewed  the 
making  of  all  other  forms  of  international  agreements  as  a  uniquely 
Executive  function.  Today,  when  nontreaty  agreements  are  used  on 
subjects  as  important  and  far-reaching  as  treaties,  there  is  even  more 
reason  to  reject  the  Hamilton  view. 

Consonant  with  the  record  of  the  Constitutional  Convention  the 
idea  of  agreement  making  as  an  inherently  Executive  function  can 
find  no  support  in  later  judicial  authority. 

We  have  already  noted  Justice  Jackson's  indictment  of  the  theory. 
The  Ou/'tiss-Wric/ht  case,  although  laden  with  dicta,  holds  only  that 
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in  the  area  of  foreign  affairs,  ca  legislative  delegation  of  authority 
may  accord  the  President  "a  degree  of  discretion  and  freedom  .  .  . 
which  would  not  be  admissible  were  domestic  affairs  alone  involved." 
In  tlie  famous  Piuh  and  Belmont  cases,  the  court  rested  the  validity 
of  the  Litvinov  assignments  upon  the  President's  recognition  power 
or  upon  his  authority  to  negotiate  the  settlement  of  private  claims 
against  foreign  governments. 

Finall.y,  if  we  turn  to  what  must  necessarily  be  a  too  cursory 
review  of  the  history  of  executive  agreement  making,  it  seems  plain 
that  from  1789  to  roughly  the  turn  into  the  20th  century— and  this 
can  only  be  a  very  approximate  dividing  line — the  actual  behavior 
of  our  statesmen  lends  little  or  no  comfort  to  the  latter  day  Hamil- 
tonians.  To  the  contrary,  much  in  this  period  shows  that  these  views 
were  generally  ignored  or  even  discredited.  Specifically,  there  is  in 
this  period,  a  singular  paucity  of  agreements  made  without  some 
form  of  legislative  participation  either  by  treaty  or  legislative 
action.  Such  agreements  as  were  made  without  reference  to  Con- 
gress, were  made  without  aid  of  an  inherent  power  theor}-,  and  with- 
out importing  an  expansive  interpretation  of  the  enumerated  powers 
in  article  II.  On  subjects  given  by  the  Constitution  explicitly  to 
Congress,  the  practice  of  making  agreements  contingent  upon  imple- 
menting legislation  was  extremely  sporadic.  Instead,  treaties  fol- 
lowed by  legislation  was  the  procedure  employed.  Finally,  in  their 
diplomatic  discourse,  executive  officials  displayed  what  by  contempo- 
rary standards  must  be  i-egarded  as  scrupulous  efforts  to  avoid  inde- 
pendent commitments  of  future  action  on  matters  within  Congress' 
purview.  If  there  were  to  be  entanglements.  Congress  had  to 
approve. 

Thus,  following  the  enactment  of  standing  legislation  a  significant 
number  of  agreements  were  made  relating  to  postal  services,  the 
reciprocal  modification  of  navigation  acts,  recognition  of  trade- 
marks, patents  and  copyrights.  Specific  legislation  was  passed  to 
authorize  an  agreement  limiting  ai-maments  on  the  Great  Lakes — the 
Rush-Bagot  agreement.  Periodically  the  President  was  authorized 
by  statute  to  settle  war  reparations  and  other  claims  of  the  Govern- 
ment. Not  until  the  Tariff  Act  of  1890,  were  executive  agreements, 
rather  than  treaties,  employed  to  adjust  tariffs  and  other  restric- 
tions on  commerce.  Fishing  rights,  the  settlement  of  boundaries  and 
general  agreements  for  the  arbitration  of  disputes  were  likewise 
handled  by  treaty.  Once  Mr.  Jefferson  decided  that  the  purchase  of 
Louisiana  by  treaty  did  not  require  a  constitutional  amendment, 
executive  agreements  were  used  to  annex  territory  only  pursuant  to 
Joint  Eesolutions  of  Congress,  as  in  the  case  of  Texas  and  Hawaii, 
or  in  furtherance  of  an  antecedent  treaty  as  with  American  Samoa, 
parts  of  the  Philippines,  and  the  final  arrangements  for  the  Panama 
Canal  Zone.  Naval  stations  and  other  minor  acquisitions  followed 
upon  treaties  or  specific  legislation. 

Two  situations  seemed  to  have  been  regularly  handled  by  execu- 
tive agreement  without  legislative  participation. 

Beginning  with  the  settlement  of  the  "AVilmington  Packet"  claims 
in  1799,  the  Executive  time  and  again  used  executive  agreements  to 
settle  claims  of  American  citizens  against  foreign  governments  and 
also  to  establish  general  arbitral  or  other  settlement  machinery  for 
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this  purpose.  It  cannot  be  doubted,  that  the  protection  of  private  cit- 
izens and  their  property  abroad,  has  always  been  among  the  fore- 
most tasks  of  diplomacy  and  is  within  the  executive  domain.  On  the 
same  grounds.  Justice  Frankfurter,  concurring  in  the  P'mk  case, 
found  an  "indisputable"  power  in  the  President  to  fix  the  amount  of 
governmental  claims,  citing  as  an  example  the  Boxer  Indemnity 
Agreement  of  1901,  although  it  might  be  added,  that  the  disposition 
of  that  indemnity  once  fixed  was  left  to  Congress. 

Beginning  in  1885,  a  number  of  executive  agreements  were  made 
in  anticipation  of  treaty  negotiations.  Each  was  justified  on  emer- 
gency or  similar  grounds,  and  was  operational  before  the  treaty 
negotiations  commenced,  but  was  contingent  for  its  continuance 
upon  the  treaty.  The  settlement  of  fishing  rights  in  1885,  a  prohibi- 
tion on  the  killing  of  seals  in  the  Bering  Sea  in  1891,  and  the  estab- 
lishment of  a  provisional  boundary  between  Canada  and  Alaska  in 
1899,  were  handled  in  this  fashion. 

Lastly,  and  I  think  most  importantly,  a  not  surprising  but  notable 
characteristic  of  this  period  is  the  care  exhibited  by  executive 
officials  in  avoiding  commitments  on  subjects  within  Congress' 
power,  particularly  the  power  to  decide  between  peace  and  war. 
Thus,  after  Secretary  of  State  Adams  persuaded  President  Monroe 
to  issue  his  famous  doctrine  unilaterally,  rather  than  accept  Brit- 
ain's proposal  for  a  joint  declaration,  the  President  insisted  that  his 
statement  appear  in  his  forthcoming  message  to  Congress.  The  Pres- 
ident wanted  it  to  be,  as  Bemis  has  observed,  an  executive  mono- 
logue rather  than  a  diplomatic  dialogue  that  might  be  construed  as  a 
guaranty  taken  with  regard  to  a  particular  nation.  After  issuance  of 
the  message,  Columbia  inquired  how  the  United  States  "intends  to 
resist  any  interference  by  the  Holy  Alliance"  in  the  new  republics. 
Adams  responded  b}^  pointing  out  that  any  action  the  United  States 
might  take  would  depend  on  Congress.  Five  years  later,  Henry  Clay 
as  Secretary  of  State  instructed  his  Minister  in  Buenos  Aires  along 
the  following  lines : 

The  declaration  of  the  late  President  (Monroe)  was  that  of  the  head  of  the 
Executive  Government  of  the  United  States.  Although  there  is  every  reason  to 
believe  that  the  policy  which  it  announced  was  in  conformity  with  the  opinion 
both  of  the  nation  and  of  Congress,  the  declaration  must  be  regarded  as  hav- 
ing been  voluntarily  made,  and  not  as  conveying  any  pledge  or  obligation,  the 
performance  of  which  foreign  nations  have  the  right  to  demand. 

Tlie  Secretary  v\^ent  on  to  make  the  obvious  point  tliat  if  ever  war 
should  be  indicated,  "Congress  alone"  would  decide  the  issue.  Clay 
was  not  alone.  In  1868,  Seward,  while  personally  committed  to  terri- 
torial expansion  in  the  Caribbean,  irately  informed  his  agent  in 
Port-au-Prince  that  it  was  "useless  to  examine"  a  Haitain  scheme 
for  the  grant  of  base  rights  to  the  United  States  in  exchange  for 
financial  assistance  and  a  guaranty  of  Haitian  independence.  The 
Executive  was,  according  to  Seward,  "constitutionally  iinpotent  to 
(accept  a  scheme)  . . .  Congress  would  never  sanction." 

Perhaps  these  appearances  of  scruple,  were  only  because  our 
statesmen  found  the  posture  expedient.  Even  so,  they  furnished  an 
important  precedent  for  the  kind  of  behavior  the  Constitution 
enjoins  upon  all  our  statesmen.  For  its  is  precisely  when  it  becomes 
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inexpedient  for  one  branch  of  government  to  respect  the  bounds  on 
its  authority,  that  the  Constitution  speaks  loudest,  or  there  is  no 
purpose  in  it. 

If  the  record  of  executive  behavior  during  the  first  hundred  and 
twenty  or  so  years  of  our  Constitutional  history  fails  to  comport 
with  the  tlieory  of  an  "inherent"  Presidential  agreement  making 
power,  the  picture  changes  as  we  enter  the  twentieth  century.  But  it 
is  a  change  that  takes  time  to  develop.  A  1905  "INIemorandum  of 
Conversation"  between  Secretary  of  State  Taft  and  the  Japanese 
Foreign  IMinister  concerning  the  preservation  of  peace  in  Asia,  the 
1908  Root-Takahira  Agreements  regarding  the  territorial  integrity 
of  China,  and  the  so-called  "Gentleman's  Agreement"  of  the  same 
year,  illustrate  how  by  the  end  of  the  first  decade  of  this  century, 
the  Executive  had  begun  to  move,  but  gingerly,  along  a  spectrum 
between  a  mere  unilateral  declaration  of  Presidential  policy  and  a 
pledge  of  action  fixing  "an  antecedent  state  of  things"  upon  the 
exercise  of  Congress'  power. 

Likewise,  in  1905,  President  Theodore  Roosevelt,  confronted  by  a 
reluctant  Senate,  went  ahead  and  implemented  a  "protocol"  placing 
the  collection  of  Dominican  customs  revenues  and  the  service  of  its 
external  debt  under  American  control.  Not  until  1907  did  the  Senate 
approve.  Perhaps  this  was  an  exceptional  event ;  the  mere  exercise  of 
the  President's  traditional  claim  settlement  power.  Certainly  he  was 
within  his  powers  as  Commander  in  Chief  in  ordering  the  fleet  to 
cruise  off  Dominican  waters,  during  the  "protocol"  negotiations.  Yet, 
liacl  not  Roosevelt  paved  tlie  way,  Woodrow  Wilson  could  not  have, 
in  1915  when  insurgents  attacked  Port-au-Prince,  ordered  the 
marines  to  land,  initially  to  protect  American  lives  and  property, 
but  then  to  pacify  the  entire  country  and  force  upon  the  Haitians  a 
treaty,  making  their  nation  a  United  States  protectorate  for  '20 
years ;  a  treaty  not  approved  by  the  Senate  until  the  following  year. 

With  these  and  similar  events  in  Mexico,  Nicaragua  and  again  in 
the  Dominican  Republic,  the  stage  w^as  set  for  the  Nation  to  move 
into  its  central  position  in  world  affairs,  and  in  the  process  to  wit- 
ness the  final  assault  on  the  collaborative  regime  of  our  constitu- 
tional tradition. 

Franklin  Roosevelt  having  warned  France  in  June  of  1940  that 
"only  Congress  could  give"  a  military  commitment,  nevertheless, 
found  it  within  his  constitutional  power  the  next  year  to  occupy  and 
give  Denmark  a  pledge  to  defend  Greenland,  to  assume  the  defense 
of  Iceland,  and  to  agree  with  Britain  on  securing  the  approaches 
between  Iceland  and  the  United  States,  and  to  implement  that 
agreement  by  ordering  the  Navy  to  escort  British  convoys  and  to 
hunt  and  destroy  German  submarines. 

AAHiile  the  record  of  the  postwar  period  is  too  well  known  to 
require  extended  comment  here,  and  I  have  already  mentioned  the 
Spanish  Base  Rights  Agreement,  another  major  feature  that 
deserves  note  is  the  curious  transformation  that  has  occurred  in  our 
mutual  security  treaty  commitments.  In  all  these  treaties,  the 
United  States,  at  the  insistence  of  the  Senate,  has  carefully  refused 
to  commit  itself  to  military  action,  except,  as  Secretary  Acheson  put 
it,  when  the  "exercise  of  honest  judgment"  in  accordance  with  con- 
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stitutional  procedures  dictates  such  action.  Then,  however,  successive 
Presidents,  citing  Roosevelt  and  Wilson,  have  claimed  an  independ- 
ent power  first  to  station  troops  overseas  in  the  areas  covered  by  the 
treaty,  second  to  defend  those  troops  if  attacked  and  third,  acknowl- 
edging the  obvious  connection  between  the  defense  of  our  troops  and 
the  general  defense  of  our  treaty  partner,  to  make  explicit  commit- 
ments to  military  action  with  only  questions  of  extent  and  duration 
rtMuaining  open.  As  seA^ral  foreign  governments  have  recognized, 
our  troops  are  hostage  to  American  participation  in  their  wars.  If 
Hamilton  must  be  disregarded  as  a  theorist,  he  has  been  vindicated 
as  a  prophet.  And  measured  against  the  words  and  the  intentions  of 
the  Constitution  and  against  tlie  standard  of  conduct  observed  by 
our  statesmen  tlirough  the  first  hundred  and  twenty  or  more  years 
of  history,  fulfillment  of  such  a  prophesy  can  hardly  be  viewed  as  a 
triumph  of  constitutional  government. 

In  closing,  Mr.  Chairman,  let  me  say,  it  hardly  needs  saying  that 
I  support  S.  3475,  as  one,  potentially  far-reaching  first  step  toward 
the  restoration  of  effective  Executive-congressional  collaboration  in 
the  making  of  international  agreements.  I  do  believe  that  there  are 
some  changes  that  might  be  considered  in  the  bill,  but  these  can 
wait,  for  I  have  imposed  upon  the  committee  long  enough.  I  thank 
you  for  your  patience  and  will  be  glad  to  answer  any  questions  you 
may  have. 

Senator  Ervin.  I  certainly  agree  with  you  that  there  ought  to  be 
some  changes  made  in  the  measure,  and  I  would  deeply  appreciate  it 
if  you  would  take  the  trouble  to  indicate  in  a  letter  to  the  subcom- 
mittee any  suggested  changes  you  might  think  would  improve  it, 

Mr.  Swan.  I  would  be  delighted  to  do  that,  sir. 

Senator  Ervin.  We  have  often  heard  the  inherent  power  claim 
advanced  lately,  not  only  in  the  field  of  foreign  relations,  but  also  in 
the  field  of  domestic  affairs,  including  law  enforcement. 

Mr.  Swan.  Yes. 

Senator  Ervin.  The  theory  is  advanced  by  the  Department  of  Jus- 
tice that  the  Pi-esident  has  inherent  power  to  place  suspected  domes- 
tic subversives,  as  they  are  called,  under  electronic  surveillance  with- 
out any  order  of  a  court. 

Mr.  Swan.  Yes. 

Senator  Ervin.  To  my  mind,  that  is  an  assertion  that  there  is 
some  power  on  the  part  of  the  President  to  suspend  the  Fourth 
amendment. 

Mr.  Swan.  I  agree. 

Senator  Ervin.  Circuit  Judge  Edwards  made  a  very  fine  decision 
by  denying  any  such  inherent  power  existed,  and  I  hope  the 
Supreme  Court  affirms  that  very  excellent  opinion. 

Mr.  Swan.  I  trust  they  will  do  so.  Senator. 

Senator  Ervin.  The  claim  of  inherent  power  is  fundamentally 
based,  as  I  understand  it,  on  the  provisions  of  section  1  of  article  II 
of  the  Constitution,  which  states  that  the  executive  powers  shall  be 
vested  in  the  President  of  the  United  States  of  America. 

Mr.  Sw\\N.  Yes,  sir. 

Senator  Ervin.  The  doctrine  of  inherent  power  is  based,  as  I 
understand  it,  fundamentally  on  the  proposition  that  this  clause  of 
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the  Constitution  vested  in  the  President  inherent  power  to  do  things 
wliich  are  not  mentioned  at  all  in  the  Constitution. 

iVIr.  Swan.  I  understand  that  is  the  basis.  Certainly  that  was 
Hamilton's  assertion. 

Senator  Ervin.  And  also,  in  some  sense,  as  I  construe  your  state- 
ment, to  authorize  the  President  to  do  things  which  cannot  be  recon- 
ciled with  the  specific  provisions  of  the  Constitution. 

Mr.  SwAX.  I  agree,  sir.  Let  me  make  two  points  in  response  to 
this.  First,  the  notion  tliat  the  executive  power  clause  is  a  conference 
of  power,  and  certainly  the  notion  that  it  confers  a  broad  inherent 
power  to  make  international  agreements,  are  very  suspect  proposi- 
tions. The  executive  power  clause  was  an  innovation  of  the  last 
minute  by  the  Committee  of  Style  in  the  Constitutional  Convention, 
and  there  was  no  indication  that  they  ever  thought  of  this  as  being  a 
conferrence  of  power.  Second,  I  think  in  large  part  these  notions  are 
inconsistent  with  the  "necessary  and  proper  clause,"  and  have  led  to 
the  practice  of  President's  claiming  a  power  in  a  national  spirit  to 
make  agreements  on  subjects  which  the  Constitution  places  squarely 
into  the  hands  of  the  Congress. 

Senator  EmT:x.  It  also  seems  to  me  that  "Executive  power"  in 
simple  language  means  the  power  and  the  duty  to  execute  the  laws. 

Mr.  Swan.  I  sympathize  with  that  view.  Historically,  at  the  point 
when  ]SIadison  proposed  that  the  Constitutional  Convention  change 
the  Virginia  plan  to  specifically  enumerate  what  the  inherent  powers 
of  the  President  were,  the  Convention  limited  its  enumeration  to  one 
thing,  the  power  to  execute  the  law.  It  was  then  that  the  Committee 
of  Detail  under  its  broad  charter  began  to  add  the  power  to  act  as 
Commander-in-Chief,  the  power  to  receive  ambassadors,  and  the 
appointment  power. 

Senator  Ervin.  I  find  myself  incapable  of  accepting  the  inherent 
power  theory  because  it  seems  to  me  that  the  very  reason  the  Consti- 
tution was  written  was  to  establish  a  government  and  provide  what 
powers  that  government  was  to  have  and  how  those  powers  were  to 
be  exercised.  Of  course,  later  the  Bill  of  Rights  was  added,  and  the 
Constitution  now  has  as  one  of  its  prime  purposes  the  protection  of 
individual  rights  as  against  the  Government.  But,  the  fundamental 
reason,  it  seems  to  me.  why  the  Constitution  was  written  and  ratified 
was  to  establish  a  government  of  laws,  and  the  Constitution  as  the 
supreme  law  which  was  binding.  As  the  Supreme  Court  said  in  Ex 
parte  MnUgan,  the  Constitution  established  a  law  for  rulers  and 
people  alike,  and  that  when  the  President  assumes  the  power  to 
make  such  agreements  as  he  did  in  respect  to  the  Spanish  bases,  he 
is  in  effect  usurping  the  poAver  of  Congress  in  legislative  matters,  as 
you  pointed  out,  with  respect  to  appropriations  and  other  things. 
Unfortunately,  as  you  point  out  so  elTectively,  agreements  of  tliat 
nature  put  Congress  in  the  very  bad  position  of  either  having  to  go 
along  with  the  President  in  agreements  of  which  Congress  may  not 
approve,  or  of  taking  action  which  foreign  nations  will  construe  to 
be  a  breach  of  faith  on  the  part  of  the  American  Government. 

Mr.  Swan.  Senator,  I  think  that  this  is  a  point  which  needs 
em]5liasis,  because  it  is  a  fairly  recent  development.  There  is  no 
doubt  that  the  President  can  go  ahead  and  negotiate  with  a  foreign 
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government  on  a  topic  of  mutual  interest,  and  inform  the  foreign 
government  that  his  power  does  not  extend  to  making  a  commitment 
of  the  Government  of  the  United  States  until  Congress  has 
approved  it  on  an  ad  referendum  basis.  He  can  go  ahead  and  do 
that,  as  the  diplomatic  agent  of  the  country. 

Now,  unfortunately,  I  think  we  have  arrived  at  the  point  where 
building  on  this  j^ower,  the  President  has  negotiated  comprehensive 
new  relationships,  or  continuing  relationships  with  foreign  govern- 
ments upon  which  a  whole  series  of  matters  hinge,  some  of  which 
are  within  the  President's  exclusive  power  and  some  of  which  are  in 
Congress'  power,  then  once  this  comprehensive  relationship  is  nego- 
tiated and  the  foreign  government  with  justification  says  to  itself^ 
this  business  of  making  this  agreement  subject  to  appropriations  or 
subject  to  legislation  is  an  internal  matter  of  the  U.S.  Government; 
we  have  the  U.S.  Government's  word.  In  these  circumstances,  Con- 
gress is  really  very,  very  seriously  circumscribed  in  the  exercise  of 
its  proper  power. 

I  might  add  that  I  think  that  this  also  has  the  impact  of  impair- 
ing the  leverage  that  the  appropriations  power  has  traditionally 
given  the  Congress.  I  question  whether  the  appropriations  power  is 
anv  long-er  a  reallv  effective  tool  for  the  Congress  to  control  these 
kinds  of  situations. 

Senator  Ervix.  I  recall  one  time  in  the  hearings  before  the  For- 
eign Relations  Committee  and  the  Armed  Services  Committee,  which 
jointly  conducted  hearings  on  the  Tonkin  Gulf  Resolution  that  the 
Secretary  of  State  appeared  before  the  committee,  and  I  asked  him 
about  the  SEATO  treaty.  The  SEATO  treaty  in  effect  declares  that 
any  obligation  for  us  to  use  armed  forces  in  respect  to  that  area  was 
subject  to  our  constitutional  processes. 

Mr.  Sw^\x.  Right. 

Senator  Ervin.  And  I  took  the  position  that  I  could  find  nothing 
in  the  SEATO  treaty  that  obligated  us  to  engage  in  combat  in 
Southeast  Asia  without  congressional  approval.  Well,  the  Secretary 
of  State  said  that  President  Kennedy  had  written  certain  letters  and 
made  certain  statements,  and  President  Eisenhower  and  others  hnd 
made  commitments.  This  is  nothing  in  the  world  but  an  assertion,  as 
I  construed  it  to  be,  that  they  possessed  inherent  powers  to  do  those 
things,  notwithstanding  the  express  words  of  the  SEATO  treaty 
and  the  express  words  of  the  Constitution. 

Mr.  Swan.  Precisely.  There  are  two  things  that  have  happened 
here,  which  are  interesting.  One  is  that  some  of  these  powers  are 
allegedly  derived  from  the  President's  position  as  Commander-in- 
Chief.  The  Senate  has  gone  through  a  long  period  of  reviewing  this 
argument  and  we  can  set  it  aside.  The  other  thing  is  that  the  Senate 
has  lost  the  control  of  these  mutual  security  treaties  that  it  thought 
it  had.  The  Senator  will  recall  the  NATO  hearings,  where  Senator 
Vandenburg  was  very  insistent  that  a  provision  requiring  compliance 
with  constitutional  procedures  be  included  in  the  treaty.  This  indi- 
cates unequivocally  that  there  was  no  expectation  on  the  part  of  the 
Senate  at  that  time  that  they  were  giving  license  to  the  President  to 
more  troops,  and  then  to  build  a  whole  series  of  commitments, 
formal  and  informal  with  respect  to  what  the  United  States  would 
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do  under  the  broad  treaty  guarantees.  Essentially  the  Executive  has 
created  a  worldwide  structure  of  commitments  far  beyond  what  the 
legislature  thought  it  was  doing  initially. 

Senator  Ervin.  I  think  you  do  exceedingly  fine  in  pointing  out 
the  fact  that  this  whole  question  involves  four  different  categories  of 
agreements,  and  that  there  seems  to  be  no  doubt  under  the  Constitu- 
tion in  certain  areas — such  as  where  the  President  is  acting  as  Com- 
mander-in-Chief of  the  Armed  Forces,  and  where  he  is  acting  and 
receiving  ambassadors  under  that  provision — that  he  has  some 
powers  that  are  his  alone. 

Mr.  Svv'AN.  Precisely,  Senator. 

Senator  Ervin.  But  is  it  not  true,  in  your  opinion,  that  the  great 
majority  of  the  dealings  with  foreign  countries  of  a  substantial 
nature  require  the  exercise  of  a  shared  power;  that  is,  the  power 
which  is  shared  by  the  President  as  the  mouthpiece  of  the  country, 
and  by  the  Congress  in  general,  and  by  the  Senate  in  particular  ? 

INIr.  Swan,  Prescisely,  Senator.  Let  me  put  it  this  way.  The  Presi- 
dent has  the  recognition  power.  He  has  the  housekeeping  functions 
that  relate  to  the  conduct  of  our  diplomacy.  I  personally  concur  in 
the  line  drawn  in  the  recent  War  Powers  Act,  between  the  Presi- 
dent's powers  as  Conunander-in-Chief,  and  the  war  powers  of  the 
Congress.  If  you  take  this  then  as  a  rough  list  of  the  basic  presiden- 
tial powers,  you  find  that  they  really  cover  a  fairly  restricted  area. 
The  vast  number  of  subjects  on  which  we  deal  with  foreign  coun- 
tries are  explicitly  provided  for  in  the  grants  to  Congress;  our  com- 
merce, our  wars,  and  virtually  every  subject  in  which  we  have  some 
dealings  with  foreign  countries  are  reflected  in  the  provisions  of 
article  I.  Thus  Presidents  have  had  to  construct  the  inherent  theory 
in  order  to  be  able  to  handle  these  matters  on  their  own. 

So,  I  concur,  that  the  power  to  make  agreements  on  most  of  the 
subjects  on  which  we  have  dealings  with  foreign  countries  is  a 
shared  power. 

Senator  Ervin.  There  is  no  doubt,  as  far  as  the  Constitution  is 
concerned,  that  any  Executive  agreement  would  require  the  expendi- 
ture of  public  funds  by  the  United  States  and  is  something  which  is 
clearly  within  the  control  of  the  appropriations  power  of  Congress. 

Mr.  Sw^\x.  I  would  hope  so. 

Senator  Ervin.  I  think  that  you  have  a  most  excellent  statement. 
I  don't  remember  having  seen  a  finer  statement  on  this  subject.  I  am 
very  much  impressed  by  what  you  state  on  page  13,  in  the  second  to 
the  last  sentence  in  the  second  paragraph,  "For  it  is  precisely  when 
it  becomes  inexpedient  for  one  branch  of  government  to  respect  the 
bounds  of  its  authority,  that  the  Constitution  speaks  loudest,  or 
there  is  no  purpose  in  it."  I  think  that  is  an  absolutely  accurate 
statement,  and  also  I  would  say  the  finest  of  any  that  I  have  heard 
or  read  on  the  subject. 

Mr.  Swan.  Well,  thank  you,  Senator. 

Senator  ER\^N.  It  is  in  complete  harmony  with  George  Washing- 
ton's Farewell  Address  where  he  points  out  that  the  Constitution  pro- 
vided for  separated  powers  of  the  Government  between  the  three  de- 
partments, and  he  made  the  very  significant  statement  that  it  was 
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just  as  necessary  to  preserve  this  distribution  of  powers  as  it  was  to 
have  created  them  in  the  first  place. 

Mr.  SwAX.  I  agree. 

Senator  Ervix.  One  of  the  great  things  in  the  Constitution  is  that 
normally  each  department  of  government  is  supposed  to  take  its  one 
domain  "and  protect  it  against  encroachment  on  the  part  of  the  oth- 
ers. The  Congress  has  not  shown  a  very  strong  disposition  in  recent 
years  to  protect  its  domain  for  several  reasons.  In  the  first  jjlace,  I 
think — and  I  hate  to  say  this — a  lot  of  members  of  Congress  are 
perfectly  willing  for  some  troublesome  problems  to  be  decided  by 
the  President  rather  than  for  them  to  assume  the  responsibility  espe- 
cially political  responsibility  of  so  doing.  And  then  party  govern- 
ment being  what  it  is,  so  many  members  of  the  Congress  are  mem- 
bers of  the  party  which  controls  the  White  House  at  a  particular 
moment,  and  they  think  from  a  political  standpoint  that  it  is  more 
important  to  protect  the  White  House  action  and  to  sanction  it,  no 
matter  what  it  is,  than  to  take  the  side  of  the  Constitution  on  which 
our  Government  rests. 

]Mr.  SwAx.  Yes,  sir.  These  are  difficult  matters.  I  do  not  have  a 
great  deal  of  wisdom  on  how  one  goes  about  getting  Congress  to  or- 
ganize itself  for  the  assertion  of  its  responsibilities.  This  is  really 
one  of  the  most  critical  things. 

There  is  one  matter,  on  which  I  did  not  say  too  much  in  my  state- 
ment, but  Vv-hich  I  think  is  terribly  serious.  This  is  the  pro})ensity  of 
the  Congress,  particularly  in  recent  years,  to  extend  to  the  Executive 
vast  discretionary  authorities  under  legislation.  There  is  no  constitu- 
tional question  here,  but  Avhen  one  sits  down  with  the  legislation  on 
foreign  relations  of  the  United  States — just  a  simple  committee 
print  that  the  Foreign  Relations  Committee  puts  out — and  traces 
through  the  authorities  that  the  President  has,  it  is  an  enormous 
amount  of  delegated  responsibility  that  the  Congress  has  given  to 
him.  There  are  many,  many  instances,  where  I  believe  it  would  be 
quite  possible  for  Congress  to  constrict  its  delegation  without  im- 
pairing the  effectiveness  of  our  foreign  relations. 

Senator  Ervix.  Yes,  I  think  you  placed  your  hand  on  one  of  the 
deficiencies  in  the  actual  operations  of  our  Government  during  re- 
cent years.  Congress  is  entirely  too  liberal,  in  my  judgment,  in  en- 
acting legislation  in  which  it  delegates  to  the  President  powers  which 
ouglit  to  be  far  more  specifically  defined  than  they  are  by  a  broad 
congressional  act.  And,  of  course,  as  you  point  out  in  your'statement 
and  in  your  oi-al  testimony,  there  is  no  constitutional' question  there 
because  the  Congress  has  authorized  the  President  to  take  these 
steps.  Therefore,  no  question  of  separation  of  powers  is  involved  as 
far  as  the  Constitution  is  concerned. 

Mr.  SwAX.  In  a  larger  sense,  there  is  a  separation  of  powers  issue. 
What  has  happened  is  that  because  of  these  delegations  there  has 
been  a  shift  in  the  laws  of  power  so  tliat  when  Congress  really  does 
want  to  exercise  a  veto,  or  does  want  to  exercise  its  judgment  on  a 
particular  niatter,  it  finds  itself  behind  the  eight  ball,  if  I  may  use 
the  colloquial  phrase. 

Senator  ER\qx.  As  a  lawyer,  I  not  only  have  trouble  with  the  doc- 
trine of  inherent  power  in  the  Presidency,  because  of  the  very  use  of 
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my  understanding  of  what  Executive  means,  but  it  also  seems  to  me 
that  Hamilton's  defense  of  broad  powers  by  the  President  is  incon- 
sistent with  the  very  simple  rule  of  interpretation  that  where  you 
have  a  general  grant  of  power,  and  then  you  have  a  specific  provi- 
sion, that  the  general  should  yield  to  the  specific. 

Mr.  Swan.  That  is  right.  , 

Senator  ER^^x.  It  seems  to  me  that  m  construing  the  Constitution, 
and  particularly  in  construing  article  II  which  says  that  the  Presi- 
dent should  have  the  "executive  power,"  that  a  proper  method  ot  in- 
terpretation requires  that  the  other  provisions  of  article  II  which 
say  what  the  framers  meant  by  the  Executive  power,  what  they  in- 
tended to  give  him  by  their  expression,  in  other  words,  as  a  specific 
grant  of  power. 

Mr.  Swan.  Well,  I  quite  agree.  ,     .  ^, 

Senator  Er\in.  And,  therefore,  it  limits  the  general  grant  ot  the 

power.  .  .  p  1  -      a^     7   a   ' 

Mr.  SwAX.  I  agree.  Justice  Jackson  m  a  section  ot  his  bteel  bei- 
sure  case  opinion  that  I  did  not  quote,  makes  precisely  _  the  point 
that  there  could  be  no  purpose  in  the  remaining  specifications  of  ar- 
ticle II  if,  in  fact,  the  first  clause  did  the  job.  In  light  of  this,  the 
broad  statements  contained  in  some  parts  of  the  opinion  in  the  Mey- 
ers case  on  the  removal  of  power,  should  not  be  interpreted  as  giv- 
ing judicial  sanction  to  the  notion  that  the  Executive  power  clause  is 
a  conference  of  power  on  the  President. 

Senator  Ervin.  I  am  sometimes  accused  of  being  a  strict  construc- 
tionist of  the  Constitution,  but  I  do  not  believe  I  deserve  that  praise — 
or  that  criticism — because  my  position  always  is  that  when  the 
Constitution  makes  a  grant  of  power,  that  the  provision  granting 
that  power  should  be  liberally  construed  to  effect  any  objective 
which  was  within  the  limits  of  the  power,  and  to  make  the  power 
effective.  It  seems  to  me  that  this  theory  of  inherent  power  of  the 
Presidency  is  absolutely  inconsistent  with  the  whole  objective  that 
the  people  had  in  ratifying  the  Constitution,  and  is  absolutely  incon- 
sistent with  the  written  Constitution. 

]Mr.  Swan.  I  would  add  a  note  to  that,  sir.  I  think  we  have  to  rec- 
ognize that  the  Office  of  the  Presidency  has  evolved  substantially 
through  the  years  and  quite  properly  so.  Also  we  have  a  different  set 
of  problems  to  handle.  The  Presidency  as  a  political  institution  has 
changed.  The  Presidency  as  a  participant  in  the  legislative  process 
has  changed.  But,  it  is  precisely  because  the  Presidential  office  has 
evolved  in  ways  quite  different  perhaps  from  that  envisioned  specifi- 
cally by  the  framers,  that  the  fundamental  proposition  of  the  sepa- 
ration of  powers,  and  the  necessity  for  constraints  on  this  new  Presi- 
dential office,  become  even  more  important  if  we  are  going  to 
preserve  the  very  liberties  that  the  Constitution  was  chiefly  intended 
to  preserve.  So,  far  from  the  argument  of  expediency  being  in  favor 
of  giving  the  President  vast  authorities,  expediency  may  argue  for 
limiting  the  power  of  the  President. 

Senator  Ervin.  Well,  I  certainly  agree  with  you. 

Professor  Miller,  have  you  any  questions  ? 

Professor  Miller.  Just  one  or  two.  Senator,  Thank  you.  I  Avas  im- 
pressed indeed  with  Professor  Swan's  statement. 
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The  subcommittee  heard  testimony  a  couple  of  "weeks  ago  from 
Prof.  John  N.  Moore  of  the  University  of  Virginia  to  the  effect  that 
S.  3475  would  be  both  unconstitutional  and  unwise.  Now,  without 
going  deeply  into  the  question,  I  take  it  that  in  general  you  agree 
that  perhaps  there  is  wisdom  in  this  proposal  ? 

Mr.  Swan.  Yes. 

Professor  Miller.  Now,  on  tlie  constitutionality,  do  you  see  any  con- 
stitutional impediment  to  such  a  bill,  or  to  something  similar? 

Mr.  Swan.  Yes,  there  are  several  provisions  in  here  I  think  would 
have  to  be  changed  to  avoid  a  constitutional  challenge.  I  think  that 
if  the  right  changes  are  made,  and  if  the  right  kind  of  language  can 
be  developed,  the  problems  can  be  avoided. 

Professor  Miller.  You  see  it  as  what  type  of  constitutional  problem  ? 

Mr.  Swan.  Well,  there  are  several  points.  First,  the  bill  purports 
to  cover  every  executive  agreement.  I  think  that  it  would  be  difficult 
to  sustain  the  constitutionality  of  a  60:  day  waiting  period,  if  the 
agreement  were  within  the  exclusive  powers  of  the  President.  If,  for 
example,  he  were  making  an  agreement  extending  de  jure  recogni- 
tion to  a  foreign  government,  I  think  it  would  be  extremely  difficult 
to  sustain  the  right  of  the  Congress  to  put  a  waiting  period  of  60 
days  on  his  independent  determination  as  to  when  the  agreement 
should  go  into  force.  That  is  one  defect  I  see  in  it. 

There  is  another  problem  raised  by  the  bill's  failure  to  make  an 
exception  for  agreements  made  pursuant  to  prior  congressional  au- 
thorization. The  executive  branch  has  on  numerous  occasions  taken 
the  position,  and  this  is  a  dubious  argument,  that  once  Congress  has 
given  a  delegation  to  the  President,  it  may  not  withdraw  that  dele- 
gation in  order  to  act  on  specific  cases  within  the  broad  framework. 

Professor  Miller.  Let  me  interrupt  you  for  a  moment.  There  is  a 
practice,  that  is  fairly  often  used,  of  laying  before  the  Legislature  cer- 
tain administrative  actions. 

Mr.  Swan.  Yes,  sir. 

Professor  Miller.  Would  this  not  be  analogous  to  that  ? 

Mr.  Swan.  If  I  may  call  to  your  attention,  there  have  been  at 
least  four  occasions  that  I  know  of,  which  though  somewhat  distin- 
guishable from  the  bill,  have  elicited  a  claim  by  the  executive 
branch  that  such  provisions  are  unconstitutional. 

Professor  Miller.  But,  there  is  no  Supreme  Court  statement. 

Mr.  Swan.  No,  no. 

Professor  Miller.  The  President's  lawyers  said  that  they  were 
unconstitutional  ? 

Mr.  Swan.  Yes.  However.  I  am  not  sure  it  would  be  wise  for  the 
Congress  to  take  on  this  question  in  this  kind  of  legislation.  I  say 
this,  not  for  technical  reasons,  but  because  I  think  that  the  problem 
of  executive  agreements  made  on  legislative  authority  is  not  really  a 
subject  to  which  this  bill  should  address  itself. 

Professor  ]\Iiller.  Well,  I  take  it  tliere  is  an  analogy  at  least  on 
settling  the  constitutional  question  of  whether  the  President  must 
respond  to  this  laying  before  Congress  or  coming  to  agreement 
provision  ? 

INIr.  Swan.  Right. 

Professoi-  Miller.  I  think  that  it  is  worthwhile  exploring  with  you 
just  a  little  bit  your  point  that  there  is  a  certain  area  where  the  Pr'esi- 
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dent  has  exclusive  power— inherent  or  whatever  label  you  want  to 
put  on  it.  It  should,  it  seems  to  me,  have  to  be  fairly  carefully  de- 
fined. I  wonder  if  you  have  any  thoughts  on  how  to  box  that  partic- 
ular animal  in?  -,      'J_^    ^^ 

Mr,  Swan.  Well,  that  is  a  difficult  one.  I  have  toyed  with  the 
issue.  I  do  not  think  it  would  be  wise  for  the  bill  to  acknowledge  ex- 
plicitly that  the  Executive  has  an  area  of  exclusive  power.  The  rea- 
son is 'that  action  under  the  bill  must  be  initiated  down  in  the  State 
Department  when  they  decide  what  to  send  up.  In  making  this  deci- 
sion, they  will  give  any  such  reference,  if  cast  in  the  form  of  an  ex- 
ception the  broadest  possible  interpretation.  They  will  do  their  best 
to  emasculate  the  bill.  However,  reference  to  the  powers  of  Congress 
might  do  it.  That  is,  any  executive  agreement  touching  upon  a  sub- 
ject within  the  powers  of  the  Conress  would  be  the  subject  of  the  60 
days  waiting  period;  something  along  that  line.  As  I  say,  I  under- 
stand this  is  a  very  difficult  problem,  and  I  would  think  that  the 
way  to  approach  it  is  by  an  affirmation  of  Congress's  authority 
rather  than  an  effort  to  box  out  the  Presidential  authority. 

Professor  JSIiller.  Do  you  think  it  would  be  invalid  for  Congress  to 
act  upon,  say,  the  recognition  of  Mainland  China  by  the  President  ? 

Mr.  Swan.  If  the  subject  of  agreement  with  Mainland  China  was 
limited  exclusively  to  the  extension  of  de  jure  recognition  to  that 
government,  I  think  we  have  to  say  that  it  was  within  the  Presi- 
dent's exclusive  power. 

Professor  Miller.  Why  ? 

IMr.  Swan.  Pardon  me? 

Professor  Miller.  Why  ? 

Mr.  Swan.  Because  the  precedents  on  this,  I  think,  are  fairly  good. 
They  start  out  with  the  debates  over  the  citizen  Genet  affair,  and 
come  on  forward  with  several  Supreme  Court  opinions  not  directly 
on  point,  but  suggest  that  it  is  based  on  the  President's  power  to  re- 
ceive ambassadors.  Of  all  the  subjects  which  might  be  carved  out  as 
within  an  exclusive  Presidential  domain,  this  is  the  one  that  I  think 
seems  to  be  most  firmly  established. 

Professor  Miller.  What  about  the  settlement  of  claims  attendant  to 
recognition  ? 

Mr.  Swan.  Well,  we  have  the  Pink  and  Belmont  cases.  To  the 
extent  that  the  terms  of  the  settlement  begin  to  impair  private 
rights,  we  do  not  know  just  how  far  the  President  can  go.  But  this 
is  because  the  agreement  must  be  consonate  with  the  Constitution. 

Professor  Miller.  How  far  can  the  Congress  go  to  require  a  settle- 
ment agreement  be  laid  before  it  ? 

Mr.  Swan.  I  would  consider  this  an  area  of  concurrent  authority. 
If  Congress  chose  to  pass  on  a  claim  of  this  nature,  I  would  not  in- 
clude it  within  the  exclusive  domain  of  the  President. 

Professor  Miller.  I  think  in  sum,  then,  that  you  see  a  very,  very  nar- 
row area  of  exclusive  powers  of  the  President. 

INIr.  Swan.  Certainly. 

Professor  Miller.  I  have  just  one  other  question,  if  I  might  sir.  There 
is,  I  am  sure,  going  to  be  testimony  when  the  hearings  resume,  and 
we  have  already  had  some  testimony,  with  regard  to  the  policy  im- 
plications— that  this  would  be  an  undue  interference  with  the  con- 
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duct  of  foreign  relations,  and  as  a  result  of  the  need  for  speed  and 
the  Congress  should  not  get  in  but  should  trust  the  Executive,  be- 
cause as  the  director  of  the  CIA  put  it  in  a  speech  a  few  months 
ago,  "We  too  are  honorable  peoi)le  in  the  executive,  and  you  should 
trust  lis." 

Mr.  Swan.  Indeed,  we  should  always  trust  people.  T^Hiat  I  do  not 
know  is  whether  we  should  trust  people,  just  because  they  are  honor- 
able. 

Two  things  occur  to  me.  It  is  not  at  all  certain,  that  experience  in 
dealing  with  problems  of  foreign  relations,  particularly  fast-moving, 
fluid  kinds  of  crises  situations,  shows  that  it  is  impossible  to  have 
shared  congressional-executive  decisionmaking.  First  of  all,  the  Con- 
gress can  deliberate  rapidly  and  has  done  so.  Second  of  all,  the 
committee  mechanism  of  the  Congress  is  quite  capable  in  many 
instances  of  working  rapidly,  very  rapidly  indeed.  So  if  speed  is  the 
question,  it  is  not  at  all  clear  to  me  that  it  is  much  of  an  argument. 

There  is  another  dimension  to  this.  No  President,  as  I  would  un- 
derstand it,  comes  to  a  new  crises,  a  fast-moving  situation,  without 
background.  He  comes  to  it  with  contingency  planning,  with  intelli- 
gence assessments,  with  a  whole  framework  within  which  he  works. 
It  would  strike  me  as  quite  possible,  if  we  had  the  will  to  do  it,  for 
the  same  kind  of  mechanism,  this  framework,  to  be  provided  to  the 
a]:)propriate  committees  of  the  Congress,  and  through  them  to  the 
Congress  as  a  whole,  so  that  the  Congress  could  react  very  rapidly, 
very  intelligently,  and  very  receptively  to  problems  as  they  emerge. 
Indeed,  this  has  occurred  in  the  past.  Also,  I  would  suggest  that  it  is 
often  when  individual  Members  of  Congress  or  committees  of  the 
Congress  are  at  policy  loggerheads  with  the  President,  that  Presi- 
dents begin  to  say  that  you  have  got  to  trust  us.  I  am  never  quite 
sure  whether  the  issue  is  one  of  mechanics  or  policy  disagreement. 

Professor  Miller.  I  have  nothing  further.  Senator. 

Thank  you,  sir. 

Senator  Ervin.  As  I  take  it,  you  think  that  it  would  be  a  better 
approach  to  this  problem  to  require  the  filing  of  any  executive 
agreement  with  the  Congress  which  had  a  relation  to  the  powers 
vested  in  the  Congress  by  the  Constitution  ? 

Mr.  Sw^AK.  Yes,  sir.  If  that  can  be  done  without  e:ivinsr  awav  too 
much. 

Senator  ER^^:]s^.  Yes. 

INIr.  Swan.  The  problem  here  is  the  residual  power.  I  assert  that 
the  residual  power  on  any  subject  not  specifically  given  to  the  Presi- 
dent, lies  with  the  Congress.  And  I  would  not  want  to  see  language 
so  specifically  tied  to  the  subjects  enumerated  in  article  I  as  to 
implictly  give  away  this  residual  power. 

Senator  Er\^n.  I  certainly  agree  with  you  in  your  opinions  that 
in  any  instance  where  the  Constitution  places  the  exclusive  power  in 
the  President  to  make  an  executive  agreement,  Congress  does  not 
have  any  power  to  nullify  that  executive  agreement.  This  bill  is  very 
broadly  drawn.  Of  course,  we  drew  it  as  a  blueprint  for  discussion 
witliout  committing  ourselves  to  the  proposition  that  it  was  ready  to 
strike  full  blown,  as  Minerva  did  from  the  brain  of  Jupiter.  I  liope 
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that  you  will  amplify  your  suggestions  in  your  letter  to  me  about 
the  proposed  changes.  It  would  be  very  helpful  to  us. 

]Mr.  Swan.  I  will  be  delighted  to  do  so,  Senator. 

Mr.  Edmisten.  Professor  Swan,  I  have  one  question.  Do  you 
think  it  would  be  going  to  far  in  this  bill  to  allow  one  House  of 
Congress  to  disapprove  it?  As  you  have  pointed  out,  only  the  Senate 
is  given  a  participation  in  treatymaking.  Would  it  be  going  too  far 
to  allow  either  House  of  Congress  to  disapprove  an  executive  agree- 
ment if  it  was  to  find,  according  to  your  definition,  that  the  agree- 
ment impinges  upon  a  congressional  function  ? 

]Mr.  Swan.  I  think  it  would  go  too  far.  What  we  are  doing  here  is 
asserting  the  basic  legislative  power;  the  right  of  the  legislative  to 
control  the  exercise  by  the  President  of  his  responsibility  for  negoti- 
ating agreements.  I  think  that  has  to  be  done  by  the  full  legislature. 

Mr.  Ed3iistex.  As  it  stands  right  now,  though,  is  it  not  true  that 
the  Congress  really  does  not  have  much  to  do  with  the  field  of  for- 
eign relations  such  as  with  the  Azores  and  Bahrain  agreements? 
There  is  nothing  much  really  that  Congress  can  do  short  of  the  ap- 
propriations route,  and  as  Senator  Ervin  has  pointed  out  on  many 
occasions,  they  loathe  to  do  that.  So,  the  Congress  does  not  have 
much  of  a  role  right  now  in  foreign  relations,  does  it  ? 

Mr.  Swan.  No,  I  think  it  is  a  very  critical  matter,  to  which  you  are 
addressing  yourself.  It  is  terribly  important  that  the  executive  make 
clear  to  foreign  governments  that  when  they  have  come  to  an  agree- 
ment with  our  representatives,  that  may  not  necessarily  represent  an 
agreement  witli  the  United  States. 

Mr.  Miller.  May  I  ask  one  more  question,  Senator? 

Senator  Ervin.  Yes. 

Mr.  Miller.  The  subcommittee  has  heard  testimony  about  the 
President's  power  as  commander  in  chief.  You  spoke  about  the 
Spanish  agreement,  and  the  Portugese  agreement  has  been  men- 
tioned, and  so  on.  Do  you  see  this  as  an  independent,  exclusive 
power  by  which  he  could  commit  the  United  States  to  station  troops 
and  so  on?  This  would  be  outside  of  the  exclusive  area,  would  it 
not? 

Mr.  Swan.  This  would  clearly  be  outside  the  exclusive  area. 

Mr.  Miller.  Thank  you,  sir. 

Senator  Ervin.  Well,  I  want  to  thank  you  for  vour  written  state- 
ment and  your  oral  statement,  because  I  would  say  they  deal  with 
this  from  a  historical  standpoint,  and  also  from  the  standpoint  of  the 
governmental  philosophy,  and  also  from  the  practical  standpoint.  We 
are  indebted  to  you  for  your  great  contribution  to  this  study. 

Mr.^  Swan.  Senator,  it  has  been  my  privilege,  and  I  thank  the 
committee  very  much. 

Senator  Ervin.  Will  counsel  call  tlie  next  witness  ? 

INIr.  Edmisten.  Mr.  Chairman,  the  next  witness  is  a  North  Caro- 
linian, Prof.  William  E.  Jackson,  of  the  Department  of  Political 
Science,  Davidson  College. 

Senator  Ervin.  I  am  delighted  to  welcome  you  to  the  committee, 
and  I  might  wish  to  thank  you  on  behalf  of  the  committee  for  your 
willingness  to  appear  and  give  us  the  benefit  of  your  views  in  a  field 
m  which  you  have  made  profound  studies. 
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STATEMENT  OF  WILLIAM  E.  JACKSON,  JR.,  ASSISTANT  PROEESSOR, 
DEPARTMENT  OF  POLITICAL  SCIENCE,  DAVIDSON  COLLEGE 

Mr.  Jacksox.  Thank  you,  Senator.  Let  me  say  two  things  at  the 
outset.  First  of  all,  I  am  delighted  that  Davidson  College  recently 
awarded  you  an  honorary  degree,  and  I  think  that  it  was  ni  large 
part  because  of  your  defense  of  limited  constitutional  government  m 
this  country.  Secondly,  I  remember,  and  I  think  you  may  recall,  the 
two  or  three  students  tliat  came  down  front  while  you  were  bemg 
awarded  the  degree.  I  think  you  would  be  the  first  man  m  this  Gov- 
ernment, the  first  man  to  defend  their  right  to  protest,  and  I 
reminded  some  of  them  of  that  later  on. 

Senator  Ervix.  Thank  vou.  And  I  might  state  that  one  of  those 
students  I  saw  later,  and  he  said,  "I  hope  we  didn't  disturb  you  too 
much  in  what  we  did."  And  I  said,  "No"— I  said,  "I  have  been  fightmg 
for  vour  right  to  do  that  very  thing." 

Mr.  Jackson.  A  number 'of  us  would.  Also,  I  would  like  to  thank 
very  much  the  staff,  Mrs.  Moore,  and  IVIrs.  Butler,  and  Mr.  Edmis- 
ten,  for  the  courtesies  that  they  have  extended  to  me. 

Senator  Ervin,  I  appreciate  the  opportunity  to  appear  before  this 
subcommittee  at  this  particular  time  in  American  history.  I  inter- 
pret these  hearings  as  an  attempt  to  keep  our  heads  while  others  are 
losing  theirs.  The  hearings,  it  seems  to  me,  are  an  act  of  Lockean 
faith  in  the  short  run  and  in  the  long  run,  I  believe,  will  contribute 
to  a  more  proportionate,  less  dangerous  balance  between  Congress 
and  the  Chief  Executive. 

When  you  give  your  name  to  a  series  of  investigations  of  execu- 
tive encroachments  on  legislative  responsibilities,  Senator  Ervin,  this 
fact  alone  serves  to  alert  the  people  of  this  country  to  the  reality 
that  something  is  amiss  in  Washington.  This  is  the  great  educational 
benefit  of  the  work  of  this  subcommittee  and  the  Subcommittee  on 
Constitutional  Eights,  and  of  the  vigilant  efforts  of  the  Senate  Com- 
mittee on  Foregin  Relations  and  the  House  Government  Operations 
Subcommittee  on  Freedom  of  Information. 

We  must  persist  in  acting  upon  our  belief,  in  the  Congress  and  in 
the  country,  founded  on  the  thoughts  of  the  Founding  Fathers,  that 
there  is  no  place  for  an  "emperor"  in  this  American  system.  Because 
we  know  the  value  of  what  was  created  by  the  Constitution — a  con- 
stitutional, Federal  republic  with  limited  powers  vested  in  the  Fed- 
eral Government  and  distributed  among  its  branches — we  must  never 
give  in  to  that  which  Presidential  acts  of  recent  years,  by  Presidents 
Johnson  and  Nixon  in  particular,  would  impose  upon  us:  a  system 
in  which — to  borrow  Tom  Wicker's  words :  "It  lies  witliin  the  sole 
province  of  one  man,  unlimited  by  law  or  opinion,  whether  elected 
by  landslide  or  hair's  breadth,  to  decide  without  let  or  hindrance" 
how  the  foreign  relations  of  this  country  are  to  be  conducted  and 
the  military  pov/er  of  the  United  States  used  in  the  world. 

These  hearings  must  be  seen  in  the  context  of  the  times  in  order  to 
appreciate  their  importance.  In  my  opinion,  you  are  engaged  in  the 
most  serious  constitutional  contest  in  this  century. 

Presidents  today  tend,  as  Shakespeare  said  of  Ceasar,  to  "bestride 
the  narrow  world  like  a  Colossus."  Merlo  Pusey,  in  his  excellent 
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little  book,  "The  Way  We  Go  To  War"  details  Presidential  freedom 
of  action.  The  President  enters  into  international  agreements  and 
commitments  on  his  own  or,  at  his  discretion,  enlarges  the  commit- 
ments made  by  treaty  with  the  advice  and  consent  of  the  Senate.  He 
determines  when  the  United  States  shall  go  to  war,  how  the  war 
shall  be  carried  on,  and  whether  it  shall  be  extended  to  other  coun- 
tries. (In  2  years,  since  May  of  1970,  the  Commander  in  Chief  has 
invaded  two  countries  and  bombed  four  in  order — we  are  told — to 
withdraw  from  one.)  Of  course,  the  President  also  exercises  great 
influence  over  what  the  people  at  home  must  do  to  support  our  for- 
eign entanglements.  And  what  is  there,  Senator,  to  prevent  a  Presi- 
dent obsessed  by  the  righteousness  of  his  own  cause,  or  his  own 
peculiar  concept  of  face  and  honor,  from  holding  down  the  accelera- 
tor until  a  nuclear  holocaust  is  unavoidable  ? 

The  Founding  Fathers,  as  you  know,  recognized  the  impossibility 
of  assuring  the  wise  exercise  of  power  by  any  one  man  or  institution 
when  they  divided  power  among  many  men  and  several  institutions 
and,  in  doing  so,  limited  the  freedom  of  any  one  to  impose  tyranny 
or  disaster  on  this  country.  But  the  postwar  accretion  of  power  in 
the  White  House  over  matters  of  war  and  peace  has  encouraged 
Presidents  to  develop  a  cult  designed  to  justify  any  act  in  foreign 
relations  and  any  use  of  our  Armed  Forces. 

Congressmen,  journalists,  and — I  regret  to  say — political  scientists 
have  at  times  served  this  cause.  We  help  to  spread  the  "Superman  in 
the  White  House"  cult  every  time  we  concede  to  him  superior  infor- 
mation and  wisdom,  rather  than  expending  our  energies  on  seeking 
out  other  sources  of  information  as  a  basis  for  independent  judg- 
ments. Further,  we  escape  from  responsibility. 

Of  course,  I  realize  that  there  is  no  way  for  Congress  to  legislate 
wisdom  and  restraint  in  the  minds  of  those  who  serve  as  President. 
Senator  Javits  has  wisely  written  in  Foreign  Affairs  that  "the  first 
prerequisite  for  the  best  functioning  of  our  constitutional  system  in 
foreign  policy  is  a  knowledgeable  and  sensitive  President  who  wants 
to  cooperate  with  the  Congress  in  foreign  policy."  We  have  to  hope 
that  in  the  future  the  American  people  will  find  leaders  who  have 
more  respect  for  the  checks  and  balances  of  a  constitutional  system. 

But  Congress  can  attempt  to  change  some  of  the  ground  rules — 
however  gradually — and  over  time  to  educate  the  people  on  the 
necessity  of  a  separation  of  powers  (or  separated  institutions  shar- 
ing powers)  and  respect  for  the  exercise  of  separate  powers. 

Thus,  we  come  to  your  bill,  Senator,  S.  3475. 

As  you  know,  I  am  a  political  scientist  specializing  in  American 
national  government,  not  a  consitutional  or  international  law  expert. 

One  of  the  virtues  of  the  Senator's  bill  is  that  it  does  not  deal 
with  the  theoretical  and  legal  problems  in  making  distinctions 
between  presidential  agreements,  joint  congressional  executive 
actions,  and  the  treaty  process.  In  other  words,  the  bill  does  not 
undertake  to  resolve  fundamental  questions  relating  to  the  treaty 
power  of  the  Senate. 

This  bill,  as  does  Senator  Case's,  deals  with  a  immediate  live 
issue:  the  withholding  of  information  about  the  foreign  entangle- 
ments of  the  United  States  and  the  consequent  denial  of  a  congres- 
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sional  voice.  You  are  asserting  that  Congress,  at  least,  has  the  right 
to  know  in  its  collective  capacity  as  the  elected  535  representatives 
of  the  people.  You  are  recognizing  that  numerous  secret  and  contem- 
porary executive  agreements  have  been  negotiated  by  the  Executive 
without  any  congressional  knowledge  whatsoever — despite  section 
112A  of  title  I  of  the  U.S.  Code  which  requires  the  Secretary  of 
State  to  compile  and  publish  all  international  agreements  other  than 
treaties  concluded  by  the  United  States  during  each  calendar  year. 
As  you  know,  the  Symington  subcommittee  hearings  along  stand  as 
a  monument  of  evidence  of  such  agreements  withheld  from  Con- 
gress. 

So  S.  3475  deals  with  a  practical  political  problem.  And  I  applaud 
its  objectives.  However,  I  am  not  certain  of  what  its  effects  will  be 
if  it  becomes  law.  Senator  Case's  bill,  S.  596,  approved  by  a  vote  of 
81  to  0  in  the  Senate  in  February,  requires  all  new  international 
agreements  to  be  sent  to  Congress  for  its  information.  As  I  under- 
stand the  bill,  it  leaves  Congress  and  its  committees  free  to  act  on 
this  information  in  any  way  that  the  Members  of  the  House  and  the 
Senate  see  fit. 

And  your  bill.  Senator  Ervin,  goes  further  in  certain  respects  by 
empowering  Congress  to  veto  any  executive  agreement  within  60 
days  of  its  transmittal,  if  a  majority  of  both  Houses  voted  against 
it.  What  I  like  about  this  bill  is  that  it  does  provide  the  means  for 
Congress  to  say  "No"  by  concurrent  resolution — no  veto  being  possi- 
ble— to  secret  arrangements  entered  into  by  the  President  with  a  for- 
eign counti-y. 

What  gives  me  pause  about  the  bill,  Senator,  is  the  trap  in  which 
it  can  catch  the  House  and  the  Senate.  If  both  bodies  do  not  act  by 
concurrent  resolution  within  60  days,  then  the  President  can  claim 
congressional  acquiescense  or  authority  for  what  he  has  done.  I 
strongly  agree  with  Senator  Fulbright's  idea  of  empowering  either 
the  House  or  the  Senate  to  reject  an  executive  agreement. 

Finally,  given  the  continuing  tendency  of  the  House  to  be  a  door- 
mat for  the  Executive  in  foreign  affairs,  this  bill  could  be  a  way  for 
the  '^'V'Tiite  House  to  get  blanket  approval  for  Congress  for  whatever 
it  chooses  to  do  in  binding  this  country  bilaterally  and  multilater- 
ally  in  foreign  relations. 

I  would  stress  the  bills  virtues,  however,  in  that  it  has  the  poten- 
tial for  exposing  the  Executive  and  for  saying  "No"  to  questionable 
entanglements  without  the  threat  of  a  veto. 

If  I  may  suggest,  an  interesting  exercise  for  the  committee  staff 
would  be  to  catalog  all  Presidential  acts  and  statements  in  recent 
months  that  seem  to  commit  the  United  States  within  the  meaning 
of  S.  3475.  Some  examples:  (1)  Military  plans  recently  approved  by 
the  Joints  Chiefs  of  Staff  and  relayed  to  Caribbean  naval  command- 
ers, entitled  "Special  Rules  for  Engagement  for  the  Caribbean," 
which  authorized  the  Navy  to  use  force  to  protect  merchant  ships 
threatened  by  Castro's  gunboats.  If  a  Cuban  attack  continued,  U.S. 
commanders  could  continue  interposing  until  further  Cuban  aggres- 
sion creates  a  situation  of  self-defense  for  U.S.  forces.  (2)  Various 
prospective  agreements  which  have  been  talked  about  in  the  press, 
between  the  United  States  and  the  Soviet  Union,  e.g.,  a  grain  deal 
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and  a  joint  Soviet- American  space  mission.  And  a  lend-lease  settle- 
ment. (3)  New  canal  agreements  between  Panama  and  the  United 
States  which  I  understand  we  have  under  negotiation  at  the  present 
time.  (4)  Convention  outlawing  biological  weapons  signed  by  the 
United  States  and  subject  to  ratification.  (5)  Keported  U.S.  agree- 
ment to  sell  F-5  jet  fighter  planes  to  Jordan.  The  headlines  said  a 
U.S.  agreement.  (6)  Recent  talks  between  the  Turkish  Government 
and  our  Government  about  a  plan  for  the  modernization  of  the 
Turkish  Army  and  Air  Force.  And  so  on. 

Senator,  I  would  like  to  conclude  with  some  very  candid  thought 
about  Congress'  responsibilities  and  shortcomings  in  the  face  of 
Executive  dominance.  You  commented  on  some  shortcomings  a  little 
while  ago. 

Earlier  I  stated  that  what  you  are  doing  here  is  an  act  of  faith. 
Even  if  the  Senate  and  the  somnambulant  House  were  to  pass  this 
legislation,  I  believe  the  White  House  would  veto  it  in  the  present 
climate.  Even  if  the  Members  of  the  Senate  and  the  House  were  to 
use  that  gut  power  of  the  purse  Congress  is  supposed  to  have,  and 
cut  oif  fimds  for  the  Vietnam  war,  or  deny  funds  for  the  implemen- 
tation of  the  Portugal  and  Bahrain  agreements  unless  these  agree- 
ments are  submitted  as  a  treaty,  I  believe  nevertheless  the  Wliite 
House  would  veto  the  legislation.  And  if  Congress  were  to  pass  it 
over  Presidential  veto.  Senator,  I  believe  the  present  President 
would  commandeer  funds  in  the  Treasury  to  pursue  his  goals.  I  do 
not  say  this  lightly. 

Lawlessness  reigns  in  the  White  House.  Can  there  be  any  doubt  of 
this?  From  where  does  the  President  get  his  authority  to  take  the 
military  actions  of  this  week?  Not  from  Congress.  The  Gulf  of 
Tonkin  resolution  was  repealed  in  January  1971.  Not  from  the  Con- 
stitution, as  I  read  it.  How  far  can  the  commander  in  chief  clause  be 
stretched  and  the  rationalization  of  protecting  American  troops  be 
employed  ? 

Surely  the  President  is  not  above  the  law;  he  is  not  free  in  for- 
eign relations  to  disobey  the  law  or  ignore  the  Constitution.  Pacta 
sunt  servanda,  the  international  lawyers  say.  The  law  must  be 
obeyed. 

The  test  of  devotion  to  law  is  not  how  people  behave  when  it  goes 
their  way,  as  Senator  Fulbright  recently  wrote  in  the  New  Yorker, 
but  how  they  behave  when  it  goes  against  them.  During  these  times 
of  internal  dissension  over  the  war  in  Vietnam,  the  leader  in  the 
Wliite  House  is  the  first  to  point  out — and  correctly — that  citizens 
have  a  duty  to  obey  the  law,  however  little  they  may  like  it. 

Just  this  week,  however,  it  has  been  revealed  that  the  United 
States  is  financing  and  organizing  a  large  expeditionary  force  of 
Thai  soldiers  in  Laos  despite  Congress-made  law,  signed  by  the 
President,  which  prohibits  U.S.  funding  of  third  country  forces  to 
support  the  Governments  of  Laos  and  Cambodia.  Last  year  Congress 
passed  a  law  which  declared  it  to  be  the  policy  of  the  tjnited  States 
to  bring  to  an  end  at  the  earliest  practicable  date  all  military  opera- 
tions in  Indochina,  subject  only  to  the  release  of  all  American  pris- 
oners of  war.  Upon  signing  the  measure  on  November  17,  the  Presi- 
dent brashly  declared  that  the  wording  was  without  binding  force  or 
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effect  and  it  does  not  reflect  my  judgment  about  the  way  in  which 
the  war  should  be  brought  to  an  end.  If  this  Mansfield  amendment 
does  turn  out  to  be  Wliite  House  policy,  it  will  be  an  accident  and  not 
the  result  of  respect  bv  the  White  House  for  Congress'  view.         _ 

Recently,  Senator,  I  started  a  file  on  examples  of  the  admmistra- 
tion  breaking  or  bending  the  law.  Your  committee  is  very  familiar 
with  the  impoundment  of  funds  appropriated  by  Congress,  with  the 
misuse  of  the  veto  power,  with  the  diverse  ways  the  Executive  may 
find  money  to  do  what  it  wants  to  do  regardless.  (See  "The  Bilhons 
in  the  mite  House  Basement,"  Washington  Monthly,  January 
1972.) 

Here  are  some  recent  examples  in  foreign  affairs  gleaned  from  the 
press:  (1)  The  administration's  circumvention  of  the  law  barring  all 
aid— except  humanitarian — to  Pakistan  during  the  Bangladesh  con- 
flict. (2)  The  lack  of  even  temporary  compliance  by  the  Executive 
with  the  ban  on  both  military  and  economic  aid  to  the  Government 
of  Greece  in  the  foreign  aid  authorization  bill  for  this  fiscal  year 
(let  it  be  noted  that  Congress  left  the  President  an  out  in  that  legis- 
lation.) (3)  The  violation  of  the  terms  of  the  treaty  to  halt  the 
spread  of  nuclear  weapons  by  not  complying  with  a  provision 
requiring  the  halting  of  the  supply  of  fissionable  materials  to  four 
W^est  European  countries. 

Numerous  recent  examples  of  Executive  violation  of  laws  relating 
to  domestic  matters  could  be  cited,  and  you  could  do  a  better  job  of 
that  than  I  can,  Senator. 

I  regret  that  various  representatives  of  Executive  departments, 
Mr.  Erickson  from  Justice,  jMr.  Buzhardt  from  Defense,  Mr.  Steven- 
son from  State,  could  not  be  here  today.  It  is  always  amazing  to  me 
how  these  house  lawyers  can  continue  to  offer  incredible  yet  smooth 
rationalizations  to  justify  Executive  violations  and  circumvention  of 
Congress-made  law.  When  they  do  appear,  you  may  be  sure  that 
they  will  say:  Let's  settle  this  through  nonlegislative  means.  We  can 
work  out  some  practical  arrangements  that  will  given  Congress  the 
information  it  needs.  Don't  be  bought  off  by  this  carrot  which  is 
another  ploy  for  placing  Congress  at  their  mercy.  Just  ask  Senator 
Case  about  his  experiences. 

Senator,  you  recently  stated  before  the  Supreme  Court  that  legis- 
lators are  one  of  the  most  timid  creatures  I  know  and  can  easily  be 
intimidated.  How  true.  There  is  a  growing  body  of  opinion  in  this 
country  that  sees  Congress  in  just  this  light  vis-a-vis  the  White 
House. 

Congress  seems  to  be  helpless  in  foreign  relations.  To  put  it 
harshly,  how  many  armies  does  Congress  have?  This  is  not  meant  to 
be  a  flipi^ant  question.  The  raw  power  at  the  command  of  the  Presi- 
dent radiates  into  every  relationship  with  that  office.  Power  realities 
between  institutions  are  inseparable  from  public  conceptions  of  those 
institutions.  Both  are  at  the  root  of  Congress'  problem. 

If  you  are  not  to  continue  to  spin  wheels,  Senator  Ervin,  drastic 
action  I  submit  is  required  to  give  any  meaning  to  the  word  balance 
in  congressional  executive  relations.  Professor  Bickel  has  urged 
court  tests  of  constitutional  powers.  I  heartily  agree. 

But  more  is  needed.  If  you  are  not  to  be  treated  contemptuously 
by  the  White  House,  then  the  time  has  arrived  to  stall  the  legisla- 
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tive  process  and  force  an  institutional  showdown  between  the  Senate 
and  the  President.  I  realize  this  is  a  drastic  step,  but  it  is  needed  to 
wake  up  the  people  of  this  country  to  Executive  dictatorship.  I  do 
not  use  those  terms  lightly. 

I  propose  simply,  Senator,  a  legislative  blockade.  It  takes  34  Sena- 
tors willing  to  permit  a  filibuster— the  same  number  it  took  to  block 
civil  rights  legislation— against  the  processing  of  all  major  govern- 
ment business,  for  exampie.  authorization  and  appropriation  bills— 
until  the  President  gives  his  public  pledge  to  cease  and  desist  from 
prosecution  of  a  war  for  which  he  has  no  congressional  or  constitu- 
tional authority,  or  agrees  to  ask  Congress  for  such  authority. 

Not  to  take  this  drastic  step  in  protecting  the  war  powers  of  Con- 
gress is  to  permit  the  continuation  of  legislative  impotence  and  abdi- 
cation in  foreign  relations,  at  least  in  the  short  run.  They  don't 
respect  you  very  much  at  the  other  end  of  Pennsylvania  Avenue,  no 
matter  what  they  say. 

Once  Congress  has  abdicated,  we  do  not  have  a  government  of 
laws,  but  a  government  of  men.  Freedom  is  then  in  danger  of  being 
extinguished. 

Thank  you  very  much. 

Senator  Ervin.'  I  whish  to  thank  you  for  a  most  interesting  and 
informative  statement. 

You  raise  a  very  interesting  point  in  stating  that  if  this  bill 
passes  in  its  present  form  and  not  be  vetoed  successfully,  that  it 
would  give  the  President  many  implied  powers— that  is,  implied  on 
his  part — so  that  every  executive  agreement  which  is  submitted  to 
Congress,  and  which  has  not  been  repudiated  by  Congress  within  the 
60-day  period,  would  arguably  constitute  an  express  grant  of  power 
to  him  from  the  Congress. 

Mr.  Jackson.  Senator,  I  can  see  Mr.  Stevenson  or  Mr.  Erickson 
making  that  very  point  before  this  subcommittee  sometime  in  the 
future. 

Senator  Erven.  "When  the  Supreme  Court  refuses  to  grant  certior- 
ari, the  justices  do  not  imply  that  they  necessarily  approve  of  the 
decision  which  is  sought  to  be  reviewed.  But,  it  certainly  has  that 
effect  for  the  time  being  at  least. 

Mr.  Jackson.  And  the  public,  I  think,  reads  it  that  way. 

Senator  Ervin.  Now,  there  can  be  no  doubt  that  during  recent 
years  congressional  power  not  only  in  the  field  of  foreign  relations 
and  in  the  field  of  war  powers,  but  in  virtually  all  other  fields,  has 
been  sharply  eroded  by  the  delegation  of  power  to  the  President  by 
the  Congress,  by  the  failure  of  Congress  to  act,  and  in  many  cases 
by  the  assumption  by  the  Executive  of  power  which  I  do  not  think 
the  Executive  has.  "We  had  quite  an  illustration  of  that  during  the 
hearings  on  the  Kleindienst  nomination.  The  "White  House  refused 
to  allow  a  so-called  Executive  aide  to  come  down  to  testify  with 
respect  to  matters,  which  the  administration  had  already  made 
public  by  other  witnessses,  with  respect  to  the  aide's  dealing  with 
third  persons.  I  certainly  respeet  the  right  of  the  Exerutive  insofar 
as  executive  privilege  is  confined  to  communications  between  presi- 
dential aides  or  other  executive  employees  and  the  President,  or  with 
respect  to  communications  of  a  confidential  nature  between  different 
presidential  aides  or  executive  employees  when  they  are  assisting  the 
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President  in  carrying  out  the  duties  of  liis  office.  But,  I  do  not  think 
there  is  any  privilege  that  exists  to  withhold  information  about  mat- 
ters that  have  ah^eady  been  made  public  by  other  administration 
officials,  or  with  respect  to  official  dealings  between  presidential  aides 
and  third  persons.  That  was  the  reason  I  raised  the  point  that  I 
would  take  the  position  of  consenting  to  do  nothing  on  the  nomina- 
tion unless  a  presidential  aide,  Peter  Flannigan,  came  down  and  tes- 
tified. I  am  glad  to  say  that  the  White  House  at  that  point,  at  last, 
after  much  postponement,  capitulated.  Fortunately,  the  Congress,  in 
that  case,  had  a  club  to  hold  over  the  President.  But  in  so  many 
cases.  Congress  has  no  club  that  it  can  hold  over  the  President  inso- 
far as  seeking  to  get  information. 

]Mr.  Jackson.  You  had  a  big  fish  that  they  wanted.  Senator,  and  I 
think  you  scared  them  a  little  bit.  I  do  not  know  how  you  crack  that 
nut  of  executive  privilege.  I  read  the  other  day  that  there  are  some- 
thing over  2,000  employees  on  the  "V^Hiite  House  staff  now.  Maybe 
about  the  only  way  you  can  get  at  it,  and  there  would  be  a  real  howl 
and  scream,  is  if  the  Appropriations  Committees  of  the  Congress 
very  carefully  specifically  examine  the  monies  being  appropriated  to 
be  spent  by  the  staff.  That  might  conceivably  throw  the  fear  of  God 
into  them,  although  I  can  see  the  President  saying  that  you  cannot 
tamper  with  my  immediate  staff,  and  this  is  a  pro  forma  thing, 
giving  appropriations  for  my  staff,  and  I  will  find  ways  to  continue 
the  operations  of  the  White  House  Office,  regardless  of  what  you  do 
in  Congress.  I  really  think  the  President  would  do  that. 

I  cannot  believe.  Senator,  what  I  have  seen  in  this  country  in  the 
last  few  years  when  it  comes  to  disrespect  for  constitutional  balance, 
or  disrespect  for  the  Congress,  or  disrespect  for  law  on  the  part  of 
our  so-called  leaders  in  the  Wliite  House. 

Senator  Ervin.  Before  we  leave  executive  privilege,  it  seems  to  me 
from  studying  the  philosophy  and  most  of  the  historical  precedents 
on  both  sides,  that  the  sole  objective  of  executive  privilege  is  to  pro- 
tect the  secrecy  of  communications  within  the  executive  branch  of 
the  Government.  I  think  you  can  justify  it  because  where  you  are 
trying  to  reach  or  establish  a  matter  of  policy,  you  want  as  free  a 
discussion  as  possible.  A  person  would  be  restrained  from  expressing 
his  honest  ideas  if  he  thought  that  every  fool  notiton  he  miglit 
advance  in  such  a  discussion  would  be  in  the  headlines  of  the  next 
day's  papers.  I  recall  when  I  became  a  member  of  the  North  Caro- 
lina Supreme  Court,  the  chief  justice,  when  we  had  our  first  con- 
ference, said  to  me: 

We  have  a  system  here  under  which  the  newest  member  of  the  Court  has  to 
vote  on  each  case  first  to  keep  him  from  being  intimidated  by  those  who  have 
moi-e  experience.  Now,  you  will  have  to  vote  first  on  all  of  the  cases  that  we 
are  considering  at  this  conference.  If  you  will  give  us  the  reasons  for  your 
vote,  it  will  be  helpful  to  us,  because  if  your  reasons  are  good,  they  would  be 
helpful.  If  they  are  not  very  wise,  there  is  no  way  to  deal  with  a  foolish  no- 
tion quicker  than  to  run  it  by  somebody  else  who  could  take  a  swat  at  it. 

I  think  that  that  is  true  about  meetings  within  the  executive 
branch  of  the  Government  tliat  involve  policy.  Their  secrecy  ought 
to  be  respected. 

But  certainly  when  the  matters  have  already  been  divulged  to  the 
general  public,  they  no  longer  need  to  be  kept  secret.  "Wlien  they  are 
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with  third  parties,  certainl}-  they  ought  not  to  be  considered  to  be 
secret.  That  is  jnst  one  indication  of  the  theories  that  have  been 
advanced  for  the  first  time  in  this  Administration,  or  since  I  have 
been  in  Washington,  that  the  mere  fact  that  a  man  is  classified  as  a 
Presidential  aide,  he  is  exempt  from  any  obligation  whatever  to  fur- 
nish anv  information  whatever  to  the  Congress. 

Mr.  Jackson.  Senator,  I  can  see  the  President,  himself,  using 
executive  privilege,  and  only  himself  using  it  to  protect  his  confi- 
dential communications  with  his  aides,  such  as  a  memo  from  Henry 
Kissinger,  recommending  certain  options  to  the  President.  But,  I 
cannot  see  the  easy  use  of  the  executive  privilege  by  the  Secretary  of 
State  or  any  other  Cabinet  officer  where  they  want  to  cover  up  some 
business  in  their  department,  or  where  they  can  cover  up  important 
internal  planning  documents.  I  cannot  see  this.  For  example,  on  the 
foreign  aid  program,  the  documents  being  denied  the  Senate  in  the 
Foreign  Relations  Committee.  They  want  to  know  what  the  execu- 
tive branch  is  projecting  in  foreign  military  aid  for  the  next  5 
years.  I  think  the  Foreign  Relations  Committee  has  a  right  to  hear 
that. 

Senator  Ervin.  Well,  I  certainly  agree  with  you  on  that,  because 
when  they  ask  for  an  authorization  bill,  that  is  a  request  on  the  part 
of  the  President  for  funds  to  carry  out  certain  proposed  activities.  I 
think  Congress  has  the  right  to  know  what  those  proposed  activities 
are  as  a  part  of  its  power  to  determine  whether  or  not  the  appropri- 
ation should  be  authorized  or  made. 

]Mr.  Jackson.  Senator,  what  would  you  think  about,  if  I  may  be  so 
bold  as  to  ask  you  a  question,  what  would  you  think  about  Congress 
authorizing,  let  us  say,  a  program  of  military  aid  to  a  foreign  coun- 
try, and  appropriating  the  money,  and  then  supposing  Mr.  Kissin- 
ger's staff,  instead  of  AID,  or  instead  of  the  State  Department,  or 
instead  of  ISA  in  Defense,  supposing  they  then  drew  up  some  sug- 
gested changes  in  their  program  for  the  next  year,  they  were  the 
source  of  that.  Should  tliose  documents  from  Kissinger's  staff,  and  I 
am  just  speaking  off  the  top  of  my  head,  should  those  documents  of 
Kissinger's  staff  be  subject  to  being  seen  by  Congress? 

Senator  Ervin.  I  think  so.  Unless  Congress  itself  wishes  to 
expressly  exempt  itself  from  receiving  that  information,  I  do  not 
think  the  executive  branch  can  make  that  determination. 

INIr.  Jackson.  I  do  not  think  there  is  any  doubt  in  anj^body's  mind 
in  Washington,  anyway,  that  the  Secretary  of  State  is  not  the  key 
foreign  policy  adviser  to  the  President  these  days.  He  makes  sub- 
stantive foreign  policy  suggestions,  and  his  staff  makes  suggestions 
about  the  programs  of  the  State  Department  and  the  Defense 
Department  and  USIA,  but  I  just  do  not  know  how  you  get  at  Mr. 
Kissinger. 

Senator  Ervix.  Well,  that  is  a  I'ecent  development  in  Washington. 
Until  fairly  recent  times,  the  departments  of  Government  carried 
out  the  policies  of  the  Administration,  and  the  Secretaries  willingly 
came  down  and  communicated  with  the  Congress.  But,  we  now  have 
a  system  that  has  been  gradually  developing  during  recent  years.  I 
think  that  it  became  verv  strong  during  the  Eisenhower  Adniinistra- 
tion,  and  it  accelerated  during  the  Kennedy  and  Johnson  Adminis- 
trations and  has  reached  its  culmination  in  the  present  Administra- 
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tion.  Today,  most  of  the  powei-s  of  government  are  exercised  in  the 
Executive  "Mansion  by  White  House  aides  rather  than  by  the  heads 
of  the  departments. 

Mr.  Jackson.  IVliy  is  it  not  possible  to  summon  Mr.  Kissinger, 
and  then  join  the  issue  in  court? 

Senator  Ervix.  You  do  not  have  the  right  to  summons  where  he 
was  involved  in  a  communication  with  the  President.  Also,  I  think 
there  is  some  limit  on  the  power  to  elicit  information  about  dealings 
with  foreign  countries  while  they  are  in  the  state  of  negotiations, 
because  you  might  thwart  the  purpose  of  the  negotiations.  Certainly 
there  are  some  things  that  all  "White  House  aides  do  that  ought  to  be 
subject  at  least  to  the  right  of  Congress  to  hear  about  what  they  are 
doing,  especially  when  you  get  outside  of  the  very  narrow,  specific 
area  of  communications  between  them  and  the  President,  or  between 
them  and  other  executive  aides.  I  think  the  first  exertion  of  execu- 
tive privilege  was  made  by  George  Washington  in  respect  to  the 
proposed  treaty  with  the  Indians,  as  with  respect  to  his  aide.  He 
actually  permited  Congress  to  see  the  documents  that  it  was  required 
to  see,  but  that  incident  is  still  cited  as  the  authority  to  withhold  the 
documents,  although  he  did  not  actually  withhold  them. 

i\lr.  Jacksox.  As  I  recall,  he  did  not  have  too  happy  a  time  when 
he  went  down  to  the  Senate  at  one  time. 

Senator  Ervin.  No.  He  came  down  to  the  Senate,  having  taken  the 
words  "advise  and  consent"  to  mean  that  he  ought  to  get  prior 
advice  from  tlie  Senate.  It  was  a  very  imcomfortable  day  for  him. 
But,  I  think  that  illustrates  that  from  the  standpoint  of  negotiating 
a  treaty  or  negotiating  an  executive  agreement,  that  it  is  necessary 
in  the  nature  of  things  that  it  be  negotiated  by  the  President.  Of 
course,  the  Constitution  requires  a  treaty,  after  being  so  negotiated, 
to  be  submitted  to  the  Senate.  I  think  that  the  Case  bill,  and  this 
bill,  certainly  are  recognition  of  the  fact  that  after  they  are  negoti- 
ated, that  they  ought  to  be  submitted  to  the  Congress  for  its  consid- 
eration. 

Mr.  Jackson.  How  do  you  make  accountable  a  man  like  the 
Director  of  OIMB?  I  believe  he  is  the  highest  Presidential  appoint- 
ment not  subject  to  Senate  confirmation,  and  I  know  his  powers  are 
vast.  I  remember  watching  in  prior  years  these  powers  which  were 
less  impressive  than  they  are  today.  It  seems  to  me  you  have  to 
make  that  official  in  that  powerful  position  in  some  way  accountable 
to  the  Congress. 

Senator  Ervix.  Well,  certainly  we  gave  him  very  vast  powers,  and 
many  of  us  have  misgivings  on  some  of  them. 

Professor  Miller. 

Mr.  Miller.  Just  a  couple  of  questions,  Senator,  if  I  might. 
Would  you  agree,  sir,  that  there  is  a  shared  power  between  the  Con- 
gress and  the  President  on  foreign  policy  ? 

Mr.  Jackson.  Absolutely.  I  do  not  see  how  you  could  read  the 
Constitution  any  other  way. 

]\Ir.  Miller.  All  right,  then.  It  requires,  I  take  it,  a  high  degree  of 
cooperation.  I  suppose  that  you  would  agree  with  that  also  ? 

Mr.  Jackson.  And  restraint,  yes,  sir. 

Mr.  Miller.  Now,  do  you  see  any  area  of  exclusive  Presidential 
power  that  would  not  permit  the  Congress  to  take  a  look  at  any 


233 

agreements  he  entered  into  ?  You  heard  the  previous  witness  testify 
that  there  might  be  some  relatively  small  areas.  Would  you  agree 
with  his  testimony  ? 

Mr.  Jackson.  Well,  I  think  it  is  generally  recognized,  Professor 
Miller,  that  the  powers  of  the  President  under  the  Commander  in 
Chief  clause,  give  him  certain  flexibilities  and  room  for  initiative  in 
moving  about  the  Armed  Forces  of  the  United  Stat-es,  once  they  are 
committed  bv  congressional  authorization,  once  they  are  committed 
to  conflict.  So,  certainly  I  would  think— I  do  not  think  Congress  has 
any  business,  or  the  Senate  has  any  business,  giving  day-to-day  mili- 
tary orders  to  the  President. 

Mr.  JNliLLER.  Well,  you  did  testify,  did  you  not,  about  the  Presi- 
dent's reaction  to  a  statement  about  the  withdrawal  and  so  on,  and 
you  questioned  that,  it  seems  to  me. 

Mr.  Jackson.  I  did. 

Mr.  Miller.  You  said  you  were  not  in  agreement  with  it.  Now,  I 
take  it  that  is  under  his  commander  in  Chief  power,  and  Congress 
has  no  authority  over  him  ? 

Mr.  Jackson'.  No,  sir.  I  think  the  Congress  can  state  its  views  of 
the  foreign  policy  of  this  country.  The  President  signed  that  state- 
ment into  law  as  part  of  the  Defense  Procurement  bill,  of  course, 
and  I  do  not — I  do  not  for  a  moment  think  that  he  has  it  solely 
within  his  authority  to  say,  I  disregard,  and  Congress  can  talk  all  it 
wants  to,  and  state  policy,  but  it  is  not  my  policy. 

INIr.  INIiLLER.  "\ATiat  is  the  remedy  you  suggest?  You  have  suggested 
a  legislative  blockade.  Maybe  it  should  be  something  a  little  less 
drastic. 

Mr.  Jackson.  Constant  guerrilla  warfare  on  the  part  of  the  Con- 
gress, continuing  with  hearings  on  bills  such  as  Senator  Fulbright's, 
Senator  Case's,  and  Senator  Ervin's  bill,  and 

Mr.  Miller.  You  see  no  judicial  remedy  ? 

Mr.  Jackson.  I  do  not  put  much  faith  in  the  power  of  the  Con- 
gress over  the  purse  strings  to  control  the  Executive. 

Mr.  Miller.  No,  no.  In  the  courts?  You  see,  I  would  put  little 
faith  in  the  power  of  the  Supreme  Court  to  balance  these  delicate 
problems  between  the  Congress  and  the  Executive. 

Mr.  Jackson.  Professor  Miller,  do  you  think  that  the  court  would 
touch  such  a  hot  constitutional  issue  ? 

Mr.  Miller.  That  is  one  reason  why  I  think  the  courts  are  not  a 
remedy.  I  do  not  see  any  specific  remedy.  I  can  see  a  broad  legisla- 
tive blockage,  and  that  is  an  interesting  thought,  but  a  specific 
remedy  for  a  specific  problem  on  those  executive  agreements  is  what 
the  committee  is  searching  for.  I  was  wondering  if  you  had  any 
thoughts  along  that  line,  other  than  the  Senator's  bill,  of  course, 
which  I  take  it  you  would  approve  of  in  general  ? 

Mr.  Jackson.  Oh,  yes,  generally  speaking  I  do,  with  the  qualifica- 
tions I  made.  Of  course,  the  Congress  could  have  a  very  active 
lawyer  on  its  part,  and  I  believe  Senator  Hartke  and  others  pro- 
posed this  in  the  past,  and  go  to  court  and  say  that  we  know  that 
there  are  certain  outstanding  executive  agreements  that  we  have  not 
been  informed  about,  yet  we  are  being  asked,  or  we  will  be  asked,  to 
appropriate  money  to  implement  these  agreements.  We  are  demand- 
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ing  the  Congress  be  informed  under  the  Constitution.  I  suppose  that 
is  one  tack  than  can  be  taken. 

]Mr.  ]\IiLLER.  Well,  I  think  there  are  certain  technical,  legal 
difficulties  there,  without  pursuing  it.  Senator,  I  think  it  would  be 
useful  for  Professor  Jackson  to  send  a  letter  also  on  a  specific 
remedy,  as  well  as  the  general  issue  of  executive  agreements. 

Senator  Ervin.  I  agree  with  you,  and  that  would  be  very  helpful 
to  us  if  you  would. 

]Mr.  Miller.  I  have  one  other  question. 

Mr.  Jackson.  Either  legislative  or  judicial? 

Mr.  Miller.  Well,  I  would  say  this,  without  getting  into  an  argu- 
ment over  law,  that  I  do  not  see  any  real  role  for  the  courts  here.  I 
think  if  Congress  cannot  settle  its  own  problems,  I  do  not  think  they 
should  toss  the  ball  down  the  street  to  the  Supreme  Court.  They  are 
not  going  to  settle  Congress's  problems,  it  seems  to  me. 

Senator  Ervin.  Well,  Senator  Hartke's  proposal  was  that  Con- 
gress have  the  counsel  of  a  constitutional  counsel  to  present  its 
intent  to  the  courts,  since  so  many  congressional  acts,  especially 
those  of  major  importance,  are  passed  by  a  very  ill-advised  Con- 
gress. Some  Senators  raised  the  question  that  if  the  majority  of 
Congress  is  entitled  to  have  a  counsel,  then  the  minority  ought  to 
have  one  too.  But,  I  w^ould  say  this:  there  was  raised  quite  a  ques- 
tion a  couple  of  years  ago  when  the  Comptroller  General,  who  is  the 
arm  of  the  Congress,  and  who  is  empowered  by  act  of  Congress  to 
deny  the  payment  of  an  obligation  which  is  contrary  to  the  author- 
ity grated  by  Congress,  made  a  ruling,  and  then  the  Attorney  Gen- 
eral made  a  diametrically  opposite  ruling.  Congress,  by  reason  that 
it  depended  upon  the  Attorney  General  to  be  the  lawyer  for  the 
Government  in  the  courts,  was  powerless  to  carry  out  its  authority. 
So,  I  have  introduced  a  bill  that  would  provide  that  in  this  very 
restrictive  field  when  there  is  a  difference  of  opinion  between  the 
General  Accounting  Office  and  the  Department  of  Justice  with  ref- 
erence to  the  legality  of  the  expenditure,  that  the  General  Account- 
ing Office  can  secure  its  ow]i  attorney  and  litigate  its  question  in  the 
court  if  need  be.  Otherwise,  Congress  has  no  way  in  the  world  to 
enforce  the  decision  of  its  own  agency,  the  General  Accounting 
Office.  I  think  that  this  is  one  field  in  which  Congress  should  author- 
ize some  form  of  independent  counsel. 

Mr.  Jackson.  Well,  of  course,  as  you  well  know.  Professor  Miller, 
Senator  Case  tried  when  he  heard  about  the  Portugal  and  Bahrain 
Agreements,  he  tried  by  Senate  resolution  to  have  those  submitted  as 
treaties.  He  failed,  and  then  he  resorted  to  the  power  of  the  purse, 
and  there  he  shall  fail  also,  I  feel  certain.  But,  I  mean,  there  is 
something  that  specifically  has  been  done,  a  specific  remedy  that  has 
been  attempted  on  executive  agreements. 

Mr.  Miller.  Well,  I  think  that  I  only  have  one  other  question, 
Professor  Jackson.  I  think  this  bothers  me  a  bit  because  I  am  not 
quite  sure  that  I  understand  if  there  is  any  precedent  for  it.  On 
page  5  of  your  statement  you  mention  that  if  the  Congress  were  to 
pass  a  bill  over  a  Presidential  veto,  that  the  President  would  com- 
mandeer funcls  from  the  Treasury.  I  am  not  sure  I  am  aware  of  any 
actions  by  this  President  or  previous  Presidents  in  this  regard.  Do 
you  have  any  instances?  I  know  of  reprograming  funds,  for  exam- 
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pie.  which  is  done  for  the  Department  of  Defense,  but  that  is  within 
the  DOD  budget.  But.  I  am  not  aware  of  a  commandeering,  and 
that  sort  of  hits  me  in  the  eye. 

Mr.  Jackson.  "Well,  Professor,  there  is  an  interesting  article  in  the 
Januarj'  issue  of  the  "Washington  ^Monthly"  "which  details  numerous 
ways  that  have  been  used  by  the  Executive  over  time  to  find  money 
for  things  it  wanted  to  do  regardless  of  what  Congress  may  have 
said.  Now,  yes;  I  think,  Mr.  ]Miller.  I  do  think  that  if  such  hap- 
pened, that  in  the  present  circumstances  the  present  Executive  would 
indeed. 

Mr.  Miller.  Well,  is  there  not  a  remedy,  Professor  Jackson? 
Doesn't  the  General  Accounting  Office  disallow  expenditures  if  they 
are  not  made  in  accordance  with  statutes,  and  does  not  the  Congress 
have  that  remedy  ? 

]Mr.  Jacksox.  That  is  a  remedy  only  if  it  is  enforced,  and  only  if 
it  is  upheld  by  the  judicial  authorities. 

Mr.  Miller.  Well,  the  Comptroller  General  has  authority  to  do  it 
on  his  own  power,  and  he  has  a  15-3'ear  appointment  and  is  not  sub- 
ject to  Presidential  appointment. 

Now,  I  just  wanted  to  mention  this,  and  I  say  it  with  deference, 
that  it  is  a  little  difficult  to  go  along  with  the  strong  language  of 
that  type,  and  I  think  while  reprograming  does  take  place,  then 
Congress  does  have  a  remedy  of  some  type  on  expenditures  of  funds 
already  existing.  The  GAO  can  disallow  disbursements,  and  the 
financial  officer  is  personally  liable  if  he  pays  against  a  disallowance, 
and  so  on,  so  this  is  possible  now.  I  simply  mention  it  only  because  I 
think  the  language  is  too  strong. 

Mr.  Jackson.  I  see  your  point,  professor,  but  I  would  stress  what 
you  said,  it  can,  and  right  now,  in  Thailand,  if  I  am  not  mistaken, 
the  funds  are  being  used  from  the  budget  of  one  department  by 
another  department.^  The  Defense  Department  funds  are  actually 
being  expended  by  the  CIA.  Where  does  it  get  the  authority  to  do 
that?  Where  is  the  GAO?  How  is  it  possible?  That  is  what  was 
revealed  earlier  this  week,  but,  of  course,  we  knew  about  it  from 
rumors  some  months  prior  to  this. 

INIr.  Miller.  Thank  you,  sir.  I  have  nothing  further.  Senator. 

Senator  Ervix.  Thank  you  very  much.  We  certainly  appreciate 
your  help  and  would  appreciate  a  letter  from  you  stating  what  spe- 
cific changes  you  think  ought  to  be  made  in  this  particular  piece  of 
legislation. 

:Mr.  Jacksox.  All  right,  sir.  I  will  be  glad  to  do  that.  Thank  you 
Senator,  and  Mr.  IMiller. 

Senator  Ervix.  Thank  you  all  very  much.  The  subcommittee  will 
stand  in  recess  until  Thursday  of  next  week,  May  18. 

(Whereupon,  at  12:10  p.m.,  the  hearing  was  recessed  to  reconvene 
on  Thursday,  May  18,  at  10  a.m.) 
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S.  3475— TO  HELP  PRESERVE  THE  SEPARATION  OF 
POWERS  AND  TO  FURTHER  THE  CONSTITUTIONAL 
PREROGATIVES  OF  CONGRESS  BY  PROVIDING  FOR 
CONGRESSIONAL  REVIEW  OF  EXECUTIVE  AGREE- 
MENTS   

THURSDAY,   MAY    18,    1972 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 
The  subcommittee  met,  pursuant  to  recess,  at  10:30  a.m.,  in  room 
1318,  New  Senate  Office  Building,  Senator  Sam  J.  Ervin  (chairman 
of  the  subcommittee)  presiding. 
Present:  Senators  Ervin  (presiding)  and  Gurney. 
Also  present :  Ruf  us  Edmisten,  chief  counsel  and  staff  director ;  Joel 
M.  Abramson,  minority  counsel ;  Walker  F.  Nolan,  Jr.,  assistant  coun- 
sel ;  Philip  B.  Kurland,  chief  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  First  I  must 
apologize  for  being  late.  I  have  been  out  of  Washington  for  2  or  3 
days. 

Counsel  will  call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  subcommittee  will  hear  from 
Hon.  Nicholas  deB.  Katzenbach,  former  Attorney  General  and 
former  Undersecretary  of  State. 

STATEMENT  OE  HON.  NICHOLAS  deB.  KATZENBACH,  FORMER 
ATTORNEY  GENERAL  AND  FORMER  UNDERSECRETARY  OF 
STATE 

Senator  Ervin.  We  are  delighted  to  welcome  you  back  to  the  city. 
The  subcommittee  appreciates  your  willingness  to  come  far  more 
than  I  can  say. 

Mr.  Katzenbach.  Thank  you  very  much,  Mr.  Chairman.  It  is 
always  a  great  privilege  to  testify  before  you  when  you  are  in  the 
Chair. 

I  have  a  prepared  statement.  It  is  not  a  very  long  one.  Shall  I  run 
through  it? 

I  appreciate  the  invitation  of  the  committee  to  testify  today  and 
to  give  you  my  views  on  the  subject  of  executive  agreement  versus 
the  treatymaking  power. 

The  fundamental  problem,  of  course,  is  to  work  out  acceptable 
and  workable  rules  for  the  Executive  and  Congress  in  the  formula- 
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tion  and  iiiiplementation  of  our  foreign  policy.  That  is  not  an  easy 
job,  as  the  Founding  Fathers  knew,  and  as  we  periodically  redis- 
cover. 

This  committee  has  already  heard  from  a  number  of  eminent  con- 
stitutional scholars  and  I  believe  that  there  is  really  very  little  from 
a  formal  constitutional  viewpoint  that  I  can  add  to  w^hat  they  have 
already  said.  Executive  agreements  and  treaties  are  largely  inter- 
changeable devices  for  conducting  our  international  relations 
whether  viewed  from  the  perspective  of  international  or  constitu- 
tional law.  The  questions  which  can  arise  from  a  constitutional 
perspective  center  around  the  authority  granted  to  the  President  to 
enter  into  a  particular  executive  agreement  pursuant  to  legislation 
or  to  his  constitutional  authority.  Legislative  authority  may  be  in 
the  form  of  a  prior  authorization,  as  is  normally  the  case,  or  simply 
through  enactment  of  necessary  implementing  legislation. 

I  do  not  think  it  particularly  significant  from  a  constitutional 
view  point  whether  a  binding  international  agreement  is  ratified  by 
two-thirds  of  the  Senate  or  authorized  or  approved  by  a  majority  of 
both  houses  of  the  Congress.  Certainly  our  history  is  replete  with 
both  methods.  While  the  word  treaty  suggests  a  certain  degree  of 
solemnity  that  perhaps  the  word  agreement  does  not,  one  would  be 
hard  put  to  make  a  distinction  on  the  basis  of  the  importance  of  the 
undertaking.  My  reading  of  our  own  constitutional  history  is  that 
documents  called  treaties  are  normally  sent  for  ratification  by  two- 
thirds  of  the  Senate,  and  documents  without  that  label  are  not.  And 
it  is  also  worth  observing  that  today  most  treaties  are  not  regarded 
as  self-executing,  so  that  not  only  is  two-thirds  of  the  Senate 
involved,  but  a  majority  of  both  houses  is  involved  in  enacting  the 
necessary  legislation. 

From  both  a  constitutional  and  a  practical  political  viewpoint  it  is 
important  that  the  President  and  the  Congress  pull  totgether  on  the 
fundamentals  of  our  foreign  policy.  If  the  divisions  within  the  Con- 
stitution have  been,  as  my  old  mentor,  Professor  Corwin  believed,  an 
invitation  to  struggle  between  the  branches  of  Government,  they 
have  equally  provided  the  incentive  to  come  into  agreement,  because 
without  that  agreement  no  efi'ective  foreign  policy  is  possible.  As  the 
Chairman  has  noted,  the  separation  of  powers  was  designed  to  pre- 
vent autocratic  decision  and  force  consensus.  That  seems  to  me  sound 
enough,  and,  indeed,  I  think  that  is  the  way  in  which  it  has  gener- 
ally worked. 

I  recognize  that  what  I  have  said  is  not  everyone's  perception,  and 
that  it  is  difficiilt  for  me  certainly,  and  must  be  difficult  for  this 
committee,  to  view  the  problem  dispassionately.  We  are,  after  all, 
deeply  divided  in  this  country  at  this  moment  of  history  with 
respect  to  our  foreign  policy.  We  have  been  fighting  for  many  years, 
a  war  in  Southeast  Asia,  which  has  become  increasingly  unpopular 
at  home — a  war  in  Avhich  a  majority  of  Americans  wish  we  could 
never  become  involved,  and  a  war  which  a  substantial  number  of 
Senators  and  Representatives  do  not  support.  I  am  not  sure  that 
these  circumstances  are  conducive  to  calm  thinking  or  rational  con- 
stitutional expression  on  the  part  of  either  the  Executive  or  the 
Congress. 
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There  is  today  a  good  deal  of  feeling  on  the  part  of  the  Congress 
that  since  World  War  II  the  Executive  has  played  a  greater  and 
greater  role  in  foreign  policy  and  the  Congress  a  lesser  and  lesser 
one.  There  is  now  a  desire,  which  I  think  this  hearing  reflects,  to 
restore  some  constitutional  balance.  The  Congress  wished  to  reassert 
its  prerogatives  and,  at  least  to  a  degree,  the  Executive  seems  to  be 
opposed  to  and  fighting  this  effort. 

I  think  there  is  a  considerable  truth  to  the  proposition  that  the 
congressional  role  has  declined  and  the  Executive  role  increased.  I 
am  not  sure  that  this  is  necessarily  a  bad  thing,  or  that  it  is  not  in 
large  measure  been  made  virtually  inevitable  by  the  role  which  the 
United  States  has  plaved  in  the  world  since  World  War  II.  As  the 
U.S.  role  in  both  military  and  economic  development  has  expanded 
beyond  anything  conceived  in  the  past,  as  large  numbers  of  Ameri- 
cans, military  and  civilian,  have  been  detailed  to  work  abroad  on  our 
foreign  policy,  as  billions  of  dollars  have  been  devoted  to  this  effort 
the  very  magnitude  of  tlio  effort  has  meant  less  opportunity  for 
detailed  congressional  review  and  oversight. 

But  I  think  it  would  be  wrong  to  think  that  the  Executive  has 
usurped  power,  or  that  the  Congress  has  not  decisively  _  and  con- 
sciously supported  our  post-war  foreign  policy.  That  foreign  policy 
was  constructed  largely  out  of  the  felt  threat  of  an  aggressive  com- 
munism and  the  need  to  contain  it  on  a  worldwide  basis.  Our  struc- 
ture of  defense  alliances— NATO,  CENTO,  SEATO— our  military 
assistance  programs — our  bases  abroad — and  even  our  economic 
assistance  programs — had  broad  congressional  and  public  support  of 
a  bipartisan  nature.  The  authorizations  out  of  the  alliance  system 
and  the  foreign  assistance  legislation — not  to  mention  other  interna- 
tional involvements  of  a  multilateral  nature  such  as  the  UN,  GATT, 
the  ILO,  and  other  U.N. -related  agencies — were  indeed  extensive. 
And  if  some  of  these  arrangements  were  secret — or  now  seem  to 
have  overcommitted  the  United  States — I  think  it  fair  to  say  that  it 
is  highly  doubtful  that  they  would  have  been  so  perceived  by  Con- 
gress or  the  public  at  the  time.  Indeed,  I  believe  the  Congress  was 
well  and  adequately  informed,  although  you  gentlemen  can  judge  that 
better  than  1. 1  do  not  believe  that  I,  as  a  citizen,  was  ill-informed  as  to 
our  foreign  policy  and  foreign  commitments,  even  if  some  of  the  details 
remained  classified. 

But  to  say  what  I  have  said  is  perhaps  somewhat  unfair.  The 
Executive  has  got  a  great  advantage  from  a  leadership  point  of 
view  in  foreign  affairs  and  it  is  perhaps  politically  understandable 
that  he  exploits.  There  is  at  least  some  truth  to  all  the  arguments 
for  strong  Executive  leadership  which  date  back  to  the  Constitu- 
tional Convention  itself.  The  access  to  secret  and  expert  informa- 
tion; the  need  to  act  with  dispatch;  the  need  to  speak  with  a  single 
voice;  and  so  forth.  To  these  quite  traditional  arguments  I  would 
add  the  fact  that  the  President  speaks  for  all  the  people;  his  lack  of 
local  or  regional  bias ;  the  trust  and  confidence  that  the  public  places 
in  him,  the  more  so  where  our  security  and  physical  safety  is 
involved;  and  the  general  lack  of  political  interest,  expertise  or 
profit  in  foreign  affairs  on  the  part  of  most  members  of  Congress.  It 
is  almost  unavoidable  that  Members  of  Congress  will  tend  to  go 
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along  with  the  President — at  least  as  long  as  things  seem  to  be  going 
moderately  well.  To  attack  the  President  on  foreign  policy  grounds  is 
hazardous ;  it  does,  in  fact,  make  the  policy  less  effective  and  it  tends 
to  have  a  vague  aura  of  lack  of  patriotism — a  feeling  Presidents 
have  little  hesitation  in  exploiting.  In  times  of  foreign  difficulty  or 
crisis  there  are  many  who  feel  it  important  to  mute  criticism  in  the 
knowledge  that  the  very  fact  of  division  at  home  makes  any  foreign 
policy  less  effective  abroad. 

I  say  all  this  because  I  think  it  would  be  a  practical  mistake  to 
believe  that  the  errors  of  our  foreign  policy  have  been  caused  by  too 
broad  a  delegation  of  authority  to  the  President,  too  passive  an  atti- 
tude on  the  part  of  the  Congress.  We  may  indeed  have  overextended 
ourselves,  have  overcommitted  our  power,  have  played  too  active  a 
role.  But  I  believe  this  was  the  sentiment  of  the  Congress  and  the 
country,  not  the  result  of  any  presidential  usurpation  of  power. 

In  general,  I  believe  that  the  result  of  a  greater  congressional  role 
will  be  a  less  active  and  somewhat  less  responsive  foreign  policy.  To 
a  degree,  at  least,  that  fits  the  temper  of  the  times.  But  I  believe 
that  a  strong  Presidency  is  both  desirable  and  necessary  in  the  con- 
duct of  foreign  policy.  And  I  would  be  reluctant  to  see  our  foreign 
policy  bogged  down  in  congressional  review  of  unessential  detail. 

I  do  think  there  is  merit  to  the  proposal  before  you,  though  I 
could  not  support  it  in  its  present  form.  I  think  Congress  is  entitled 
to  know,  if  it  wislies,  e^Try  formal  obligation  of  the  TTnited  States.  I 
think  as  is  provided  in  Senator  Case's  bill,  the  discipline  of  having 
to  submit  such  agreements  would  be  healthy.  I  do  not  believe,  how- 
ever, that  Congress  can  constitutionally  qualify  the  power  of  the 
Executive  to  enter  into  such  agreements  when  they  are  within  his 
own  traditional  constitutional  prerogatives,  at  least  not  by  concur- 
rent resolution.  Frankly,  I  believe  the  purpose  of  the  legislation  is 
served  if  the  President  submits  such  agreements  and  Congress,  in  its 
wisdom,  expresHos  its  collective  or  individual  views.  If  the  purpose  is 
to  involve  the  Congress  and  a  political  check  on  the  President,  I 
think  mere  submission  will  serve  the  purpose  in  ordinary  times. 

I  emphasize  in  ordinary  times.  Our  foreign  policy  normally  does 
reflect  a  broad  consensus.  Particular  acts  may  be  criticized — some- 
times for  short-term  political  reasons.  A  President,  confident  of 
broad  gaged  support,  can  ride  the  criticism  of  an  immediate  unpopu- 
lar act  more  easily  than  can  the  individual  Congressman  or  Senator. 
There  is  merit  in  not  forcing  every  issue  to  a  vote,  and  in  allowing 
the  President  some  latitude.  Ordinarily  he  wants  and  needs  tliat 
broad  underlying  consensus,  knowing  that  our  policy  cannot  hope  to 
be  successful  without  it. 

Tliat  may  not  be  the  case  at  the  moment,  when  we  are  badly 
divided  and  when  the  President  is — in  his  judgment — trying  to  sal- 
vage what  can  be  salvaged  from  past  mistakes  which,  if  I  may  say 
so,  were  the  mistakes  of  all  of  us.  In  his  anxiety  to  prove  the  value 
of  his  policy  the  President  has,  I  believe,  taken  quite  extreme  consti- 
tutional views.  ]My  hope  would  be  that  the  Con.gress  does  not  also 
over-react. 

Thank  you. 

Senator  Ervin.  Now,  you,  I  think  quite  rightly,  raise  the  point 
that  there  are  certain  executive  agreements  which  a  President  is 
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empowered  by  the  Constitution  to  make,  I  think  ilhistrated  by  the 
Belmont  and  the  Pink  cases  where  as  I  construe  them,  the  court  held 
in  substance  that  the  power  of  the  President  to  recognize — receive 
foreign  ambassadors  and  ministers  gave  him  the  power  to  prescribe 
conditions  for  recognition,  and,  of  course,  Congress  wouldn't  have 
the  power,  as  you  point  out,  to  nullify  by  concurrent  resolution  or 
any  other  means,  agreements  of  that  nature.  As  you  also  pointed  out, 
many  of  the  executive  agreements  are  made  in  implementation  of 
policies  which  have  been  expressed  and  authorized  by  congressional 
act. 

AVhat  do  you  think  about  the  proposed  measures  in  S.B475  which 
would  require  disclosure  of  executive  agreements  to  the  Congress  a 
proposal — I  take  it  you  favor  the  presenting  to  Congress  of  execu- 
tive agreements  subject  to  restrictions  as  to  secrecy  where  they  are 
sensitive  in  nature. 

Mr.  Katzenbach.  Yes,  I  do,  Mr.  Chairman.  I  even  have  some  res- 
ervations on  the  secrecy  point.  I  am  inclined  to  think  thnt  has  been 
rather  overdone  and  I  think  secret  agreements  don't  really  have  the 
base  of  popular  support  they  ought  to  have  if  you  are  going  to  have 
a  commitment.  And  very  often  secret  agreements  are  made,  I  think, 
because  the  foreign  government  doesn't  really  want  the  people  in 
this  country  to  know.  I  am  not  sure  that  is  a  real  good  agreement  to 
put  a  lot  of  weight  on.  I  think  that  is  pretty  thin  ice. 

Senator  Ervin.  I  think  all  of  us  who  have  had  much  experience  in 
Washington  think  that  attempts  to  keep  secrets  are  rather  far  too 
numerous  in  actual  practice  and  that  in  many  instances  there  is  little 
justification  for  the  secrecy  imposed  by  the  executive  branch. 

]Mr.  Katzexbach.  I  think  that  is  right,  Mr.  Chairman,  and  I  am 
inclined  to  think  if  they  had  to  submit  everything,  secret  or  not, 
there  would  be  less  secret  agreements  entered  into  and  submitted. 

Senator  Ervix.  Now,  there  is  a  statute  which  requires  the  State 
Department  to  make  public  all  executive  agreements  but  the  publica- 
tion which  the  State  De}iartment  makes  in  compliance  with  that  stat- 
ute, or  attempted  compliance,  is  so  brief  in  nature  it  really  doesn't 
give  you  any  information  about  the  contents  of  the  secret  agree- 
ments in  a  great  majority  of  cases  because  of  the  very  brevity. 

Now,  would  you  see  any  constitutional  objection  to  an  amendment 
to  this  bill  that  would  provide  that  even  in  cases  where  the  making 
of  executive  agreement  is  in  exercise  of  the  constitutional  powers  of 
the  President,  that  those  agreements  should  also  be  filed  with  the 
Congress  and,  of  course,  leaving  the  Congress  with  the  power  to 
pass  a  resolution  giving  the  sense  of  the  Congress  as  well  is  wise  or 
unwise  ? 

Mr.  Katzenbach.  No.  I  don't  see  any  difficulty  with  that,  Mr. 
Chairman.  In  fact,  I  think  that  is  in  essence  what  I  meant.  When 
they  want  to  pass  a  resulution  or  individual  Senators  want  to  get  up 
and  say  they  think  this  went  too  far,  I  think  that  is  healthy.  I  think 
the  President  would  like  to  know  how  much  support  he  has  in  most 
instances. 

Senator  Ervin.  Now,  recently  we  have  had  a  great  expression  of 
dissatisfaction  in  the  Senate  with  respect  to  the  agreement  about  the 
Spanish  bases  and  also  certain  other  agreements  which  in  effect 
require  Congress  either  to  go  along  with  them  or  run  the  risk  of 
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repudiating  the  agreement.  These  agreements  certainly  fall  within 
the  implementing  of  power  of  Congress  in  that  they  call  for  the 
exercise  of  the  power  of  the  purse,  the  controversy  surrounding  this 
matter  is  deeply  rooted  in  the  fact  that  there  has  been  a  great  claim 
of  power  by  the  Executive.  The  President  has  claimed  inherent 
powers  in  many  other  fields  and  in  my  judgment  there  has  been  a 
very  great  attempt  of  the  present  administration  to  expand  what  we 
call  executive  privilege  far  beyond  its  legitimate  scope.  All  of  this 
has  produced  a  great  effort  on  'the  part  of  many  Congressmen  to  try 
to  recapture  congressional  prerogatives  which  they  feel  have  been 
usurped. 

Mr.  Katzenbach.  Yes.  I  understand  that,  and  basically  I  sympa- 
thize with  it,  though  I  put  a  note  of  caution  on  it  because  Congress 
has  got  a  great  deal  of  business  before  it  and  Mr.  Chairman,  to  be 
candid,  it  doesn't  always  deal  with  that  in  the  efficient  way,  has 
trouble  getting  t]irough\nuch  of  urgent  business  of  tlie  country  as  it 
is  now,  and  I  think  one  has  to  be  cautious  about  all  of  the  built-in 
possibilities  that  exist  for  delay,  for  not  considering,  for  things  fall- 
ing by  the  wayside.  In  fact,  I  would  add  a  word  to  what  you  have 
just  said.  I  think  that  probably  it  is  not  possible  to  prevent  the 
President,  any  President,  in  the  conduct  of  foreign  relations,  from 
putting  the  country  into  some  pretty  difficult  positions.  I  think 
there  just  isn't  any  way  you  can  control  the  President  to  prevent 
this. 

I  think  it  is  fair  to  say  that  if  you  are  going  to  have  bases  in 
Spain,  when  you  are  in  the  process  of  doing  that  you  are  undertak- 
ing some  pretty  open-ended  possible  commitments,  whether  you 
make  tliem  in  writing  or  whether  they  simply  come  out  under  the 
facts.  Those  bases  can  be  attacked.  You  do  have  planes  there,  weap- 
ons there.  There  can  be  local  attack  on  them.  It  can  be  a  foreign 
attack  on  them.  There  are  all  kinds  of  things  that  can  occur. 

I  think  this  has  to  be  within  the  contemplation  when  one  estab- 
lishes bases. 

And  then  finally,  I  want  to  add  what  I  hinted  at  least  in  my 
statement.  I  think  President  Nixon  has  made  some  very  very  broad 
claims  as  to  inherent  rights  of  the  Presidency.  I  believe  he  has  made 
these  not  so  much  as  a  matter  of  principle  as  the  fact  that  he  has 
found  himself  in  a  very  divided  situation  with  respect  to  Vietnam, 
and  if  he  were  to  put  these  kinds  of  issues  to  the  Congress  at  this 
stage  of  the  game,  I  think  he  would  feel  he  was  not  exercising  lead- 
ership and  be  in  all  kinds  of  difficulties.  There  would  be  delays. 
Things  would  not  be  done. 

I  suspect  it  is  that  kind  of  consideration  that  has  led  him  to  make 
some  very  broad  chiims,  ]Mr.  Chairman,  which  in  other  times  I 
think  the  President  would  be  more  liesitant  to  make. 

Senator  Ervin.  Of  course,  the  President,  being  a  human  l^eing,  is 
subject  to  the  same  fal ability  that  all  the  rest  of  us  are  subject  to. 
He  finds  it  much  easier  sometimes  to  make  an  executive  agreement 
than  it  is  to  subject  himself  to  the  danger  of  having  sei\atorial 
opposition  which  might  arise  in  cases  submitted  in  a  formal  treaty. 

Mr.  Katzenbach.  Yes.  Sometimes  justified  and  the  record  on  that 
is  spotty.  Sometimes  there  are  terribly  i^icayune  objections  to  some- 
thing that  was  difficult  to  negotiate.  While  the  Senate  and  the  House 
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are  very  well  equipped  to  do  their  own  negotiation  on  their  own  leg- 
islation, when  you  involve  a  third  party,  first  negotiatnig  with  it, 
then  submitting  the  result  to  the  Senate,  the  institution  just  doesn  t 

work  as  well.  .     _      . 

Senator  Ervix.  Well,  there  is  no  doubt  of  the  fact  that  the  Presi- 
dent can  operate  with  much  more  ease  since  he  has  only  himself  to 
consult  and  must  take  advice  only  if  he  wishes  to  and  then  from  his 
own  selected  advisers. 

INfr.  Katzenbach.  Yes. 

Senator  Ervin.  You  have  100  different  minds  in  the  Senate  and 
435  different  minds  in  the  House.  One  reason  I  opposed  the  War 
Powers  Act  was  because,  as  I  read  it  there  are  certain  situations  in 
which  the  President  has  to  take  immediate  action  of  a  military 
nature  without  the  consent  of  Congress  such  as  when  the  country  is 
threatened  with  an  attack  or  invasion.  The  War  Powers  Act 
required  him  to  consult  after  the  expiration  of  30  days  with  535 
more  commanders  in  chief.  No  Army  that  has  that  many  command- 
ers in  chief  ever  won  a  skirmish,  much  less  a  war,  because  some  of 
them  would  command  the  army  to  advance,  and  others  command  it 
to  retreat,  then  others  would  command  it  to  stand  still.  The  framers 
of  the  Constitution  foresaw  that  concentration  of  Executive  powers 
in  the  President  is  necessary,  for  actual  command  of  the  military 
forces  in  times  of  impending  military  peril. 

As  you  point  out,  we  must  recognize  as  an  historical  fact  that  the 
present  situation  in  Vietnam  is  more  or  less  with  expressed  approval 
or  at  least  the  tacit  acquiescence  of  most  of  us. 

Mr.  Katzexbacii.  I  believe  that  is  true.  I  don't  say  that  in  defense 
of  Vietnam  or  in  criticism.  I  think  it  is  just  a  fact. 

Senator  Ervin.  Senator  Gurney. 

Senator  Gurney.  On  this  business  of  Vietnam,  Mr.  Katzenbach, 
and  the  expression  of  views  of  Congress  on  what  the  President  has 
done  or  hasn't  done,  it  strikes  me  as  though  we  have  on  many  occa- 
sions in  the  last  2  or  3  years  reviewed  the  President's  foreign  policy 
week  after  week  after  week  in  the  Senate,  at  least.  Don't  you  agree 
that  that  is  true? 

Mr.  Katzenbach.  Yes,  I  do.  Senator.  I  think  that  in  the  review 
there  has  been  considerable  division  of  views  as  to  whether  it  is 
right  or  whether  it  is  wrong. 

Senator  Gtjrnet.  Of  course,  this  involved  very  clear  constitu- 
tional power  as  commander  in  chief.  So  it  does  seem  as  though  if 
Congress  really  wants  to  express  itself  and  exert  its  opinion,  it  does 
have  ample  opportunity  to  do  that  and  I  don't  suppose  there  has 
been  a  time  in  our  history  when  we  have  seen  that  more  in  evidence 
than  now. 

INIr.  Katzenbach.  I  think  this  is  right,  Senator.  I  think  that  if  the 
Congress  wishes  to  assert  itself  in  that  area,  indeed  in  many  of  the 
areas  that  it  has  never  spoken  on  in  foreign  affairs,  it  could  do  so. 
And  I  think  that  the  President  would  be  bound  by  it.  I  think  that 
the  Congress  of  the  United  States  has  the  power  to  say  we  are  going 
to  withdraw  from  Vietnam  if  that  is  what  they  want  to  do  and  if 
they  say  that,  the  President  in  executing  the  laws  faithfully  is 
bound  to  do  so. 
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Senator  Gueney.  Following  that  line  of  argument  as  far  as  exec- 
utive agreements  are  concenred,  let's  take  the  example  of  say,  bases 
in  Spain.  You  have  said  in  the  statement  before  us  you  have  had 
close  firsthand  knowledge  of  a  lot  of  these  situations.  My  question  is 
could  not  Congress  also  in  its  appropriations  capacity  and  its  inves- 
tigative capacity  exercise  a  rather  decisive  role  in  executive  agree- 
ments if  it  wanted  to  with  its  present  powers? 

Mr.  Katzenbach.  Oh,  yes.  I  think  it  could.  Senator.  To  pick  up  a 
point  the  Chairman  raised,  I  believe  even  in  an  area  where  you 
would  question  the  legislative  capacity,  that  is,  something  within  the 
President's  own  powers,  I  would  guess  two  things.  One,  the  resolu- 
tion of  the  Congress  substantially  disapproving  of  something  would 
have  a  great  deal  of  influence  with  any  President.  And  secondly,  in 
most  of  those  instances  there  is  another  way  to  skin  that  cat, 
whether  it  is  the  appropriations  power,  whether  it  is  another  area 
that  they  can  validly  legislate  in,  where  you  can  at  least  get  to  the 
point  of  frustrating  what  the  President  wants  to  do,  and  in  a  way 
that  is  fair  game.  That  is  what  I  think  the  separation  of  powers  is 
in  part  all  about,  that  each  Congress  and  President  can  frustrate 
each  other  and  that  tends  to  make  for  a  happier  marriage. 

Senator  Gurney.  Well,  I  am  sure  all  of  us  here — I  know  how 
deeply  Senator  Ervin,  our  chairman  feels  about  this — could  point 
out  instances  where  perhaps  the  President  has  been  arrogant,  say,  in 
his  use  of  executive  agreements.  What  thought  do  you  have  on  the  fact 
that  perhaps  Congress  has  let  him  have  his  head  in  this  area  over  the 
3'ears  ? 

Mr.  Katzenbach.  I  think  Congress  has  let  him  have  his  head  in 
this  area  over  the  years.  Senator,  and  I  don't  think  that  has  been 
totally  a  bad  thing.  You  can  pull  it  up  from  time  to  time  and  I 
think  it  is  very  important  that  the  Congress  understands  at  least  in 
the  broad  lines  what  the  foreign  policy  is,  what  the  risks  are,  what 
may  happen,  and  I  think  you  really  ought  to  reduce  those  risks  to 
the  level  which  an  overwhelming  majority  of  the  Congress  will  sup- 
port. You  really  can't  run  a  foreign  policy  that  51  Senators  support. 
And  when  you  have  that  basis,  I  think  from  there  on  the  President 
really  ought  to  play  the  greater  role  and  that  there  should  be  quite 
broad  delegations  of  authority  within  that  general  framework  to 
him.  It  doesn't  mean  he  is  going  to  be  right.  It  doesn't  even  mean 
that  all  of  us  are  going  to  be  right.  We  may  make  mistakes. 

Senator  Gurney.  Of  course,  there  is  another  subject,  too,  which 
we  can  hardly  get  into  here.  We  know,  of  course,  that  Presidents, 
and  this  certainly  includes  the  last  two,  probably  President  Kennedy 
too  to  some  extent,  even  going  back  to  President  Wilson  we  found 
that  there  were  too  many  bodies  and  minds  to  consult  even  in  the 
State  Department,  and  so  they  set  up  a  little  group  within  the  Exec- 
utive Office  itself,  the  White  JFfouse,  in  order  to  make  swift  decisions 
on  foreign  policy  issues.  And  I  suppose  that  is  all  a  part  of  this  sit- 
uation too,  since  it 

IVIr.  Katzenbach.  Well,  I  think  it  is.  I  think  if  I  were  a  member 
of  the  Senate  I  would  be  concerned  about  that.  At  least  from  the 
point  of  view  of  executive  privilege.  I  think  that — I  am  trying  to 
not  be  political  about  this.  It  certainly  started  as  vou  point  out  long 
before   President  Nixon,  but   if  Mr.   Kissinger, "  Mr.   Kostow,  Mr. 


245 

Biincly  before  him,  was  an  important  maker  of  foreign  policy,  then 
I  really  don't  think  he  should  be  insulated  from  Congressional 
inquiry. 

Senator  Gurnet.  Well,  as  I  say,  this  opens  up  a  whole  field  and  I 
know  there  are  some  of  us  who  show  that  concern.  I  am  sure  our 
Chairman  does,  too. 

T  don't  have  any  further  questions. 

Senator  ER^^N.  Well,  that  is  a  comparatively  recent  development 
of  the  President  having  in  a  sense  a  little  State  Department  or  little 
Defense  Department  and  all  the  other  departments  in  the  White 
House  in  addition  to  the  regular  departments  of  government.  This 
situation  has  resulted  in  the  development  of  a  theory,  which  was 
exemplified  in  the  hearings  on  the  Kleindienst  nomination,  that  an 
aide  to  the  President  is  not  compelled  to  testify  before  Congress 
even  though  the  transactions  in  question  were  with  third  parties  or 
the  transactions  have  been  revealed  in  previous  testimony.  In  that 
case  we  did  have  a  little  leverage  over  the  President  and  finally 
some  of  us  threatened  to  take  no  action  at  all  on  the  nomination 
unless  Mr.  Flanigan  came  down  and  testified  and  we  were  glad  to 
note  that  at  long  last  the  President  relented,  if,  indeed,  the  Presi- 
dent had  originally  made  any  decision  himself  with  respect  to  the 
matter. 

Mr.  Katzenbagh.  I  think  it  is  basically  healthy  that  people 
making  policy  in  the  executive  branch  know  where  the  Capitol 
Building  is. 

Senator  Gitrxey.  The  chairman  is  being  modest.  He  had  a  great  deal 
to  do  with  that  himself. 

Mr.  Katzexbach.  I  am  aware  of  that. 

Senator  Gurxet.  He  wields  considerable  power  around  here. 

Senator  Ervix.  I  note  your  reference  to  Professor  Corwin.  As  I 
understand  this  theory  of  the  Constitution,  the  powers  of  government 
were  separated  and  that  one  of  the  objectives  was  to  create  certain 
amounts  of  friction  between  the  branches,  each  liranch  trying  to  pro- 
tect its  prerogatives  as  it  construed  them  to  be  against  the  others,  but 
you  very  wisely  emphasize  that  that  also  necessitates  a  development  of 
consensus  between  the  Executive  and  the  Congress. 

Mr.  Katzexbach.  Our  history  indicates 

Senator  Ervix.  I  think  that  is  one  of  the  things  that  keeps  our 
Government  in  a  sensible  posture.  You  have  to  recognize  that  this 
eternal  friction  which  arises  out  of  each  branch  trying  to  conserve  its 
prerogatives  against  what  it  conceives  to  be  onslaughts  of  the  others 
does  tend  to  keep  us  from  going  off,  unchecked,  in  any  arbitrary 
direction. 

Mr.  Katzexbach.  I  think  that  is  true,  Mr.  Chairman.  Whenever 
you  get  into  that  constitutional  crisis,  neither  side  gives  up  princi- 
ple. Each  side  retreats  a  little  bit  into  a  practical  resolution. 

Professor  Kurlaxd.  Mr.  Katzenbach,  at  the  beginning  of  your 
statement  you  said  executive  agreements  and  treaties  are  largely 
interchangeable  devices.  I  assume  by  that  you  mean  the  subject  mat- 
ter— you  cannot  draw  a  distinction  in  terms  of  subject  matter 
between  agreements  that  take  the  form  of  treaties  and  agreements 
that  take  the  form  of  Executive  Agreements. 

Mr.  Katzexbach.  That  is  right. 


246 

Professor  Kurlaxd.  You  go  on  to  suggest  that  there  are  executive 
agreements  which  are  subject  to  approval  by  both  Houses  in  order 
to  perpetuate  and  the  treaty  is  subject  to  approval  by  two  thirds  of 
the  Senate.  Our  problem,  it  seems  to  me,  falls  in  the  third  category 
of  agreements  and  that  is  where  there  is  neither  legislative  nor 
required  approval  of  the  Senate,  and  here  you  suggest  the  Congress 
with  the  power  to  do  what  it  will,  even  in  the  field  of  foreign 
affairs,  is  affected  by  the  lack  of  knowledge  as  to  what  these  agree- 
ments are. 

Now,  do  I  read  your  position  correctly,  that  you  are  saying  you 
think  all  agreements,  indeed  some  of  the  bills  permitting  them  to 
remain  secret,  should  be  brought  to  the  attention  of  the  Congressional 
bodies  ^ 

Mr.  Katzenbach.  Yes,  I  do. 

Professor  Kueland.  If  I  may  go  back  to  your  proposition  that 
Congress  has  almost  plenary  potential  in  the  area  of  foreign  affairs 
as  well,  is  this  in  terms  of  the  powers  of  the  purse  or  in  terms  of 
substantive  decision  on  foreign  policy  ? 

Mr.  Katzenbach.  I  think  really  both,  because  I  at  least  am  reluc- 
tant to  believe  that  the  power  of  the  purse,  appropriations  power, 
goes  well  beyond  what  you  can  simply  do  in  the  use  of  the  legisla- 
tive power.  I  don't  like  it.  So  since  I  don't  like  it,  I  tend  to  feel  that 
there  is  a  lot  of  substantive  authority.  I  tliink  the  Congress  can  say 
you  aren't  going  to  station  or  have  troops  in  Vietnam.  I  don't  think 
it  has  to  say  we  won't  appropriate  any  money  for  troops  in  Viet- 
nam. I  think  it  can  do  it  directly. 

In  the  area  we  are  talking  about  here,  the  Constitution  was  a  doc- 
ument that  gave  Congress  a  great  deal  of  power.  It  was  basically 
aimed  to  give  to  the  Congress  a  great  deal  of  power. 

Professor  Kurland.  Can  the  Congress  in  retrospect  say  the  agree- 
ment which  you  have  entered  with  such  and  such  a  foreign  power 
may  not  be  effectuated  ? 

INIr.  Katzenbach.  I  don't  really  know.  It  is  hard  to  say,  not  know- 
ing what  the  agreement  was.  Was  the  agreement — lets  take  the  most 
difficult  area.  Take  the  recognition  area  and  assume  that  you  have 
Pink  and  Belmont  decided  in  the  face  of  legislation  that  contra- 
dicted that  executive  agreement.  I  suppose  the  courts  would  have 
given  effect  to  the  subsequent  legislation  and  said  that  the  executive 
agreement  fell  even  if  the  executive  agreement  could  have  been 
entered  into,  as  they  held,  without  any  need  for  any  Congressional 
authorization. 

Professor  Ktjrland.  And  if  the  President  were  to  enter  into  an 
agreement  with  some  foreign  country  to  assure  its  protection  against 
external  attack,  I  assume  the  Congress  can  on  that  thesis  reject  that 
agreement. 

]Mr.  Katzenbach,  Yes,  It  gets  a  little  meaningless,  doesn't  it, 
because  if  the  Congress  passed  concurrent  resolution  saying  we  have 
no  intention  of  appropriating  any  money  or  sending  any  ti'oops.  this 
foreign  government  really  ought  to  understand  we  don't  intend  to 
do  that.  You  wouldn't  have  a  very  good  agreement  without  getting 
into  our  constitutional  basis  at  all. 

Professor  Kurland.  Except  one  problem.  So  much  of  the  Con- 
gressional appropriations  legislation  is  in  such  broad  terms  that 
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tliere  is  a  great  deal  of  financial  capacity  disposable  by  the  Presi- 
dent. 

Mr.  Katzenbach.  Unless  the  Congress  acts. 

Professor  Kurland.  That  is  right. 

Mr.  Katzenbach.  Yes. 

Professor  Kurland.  So  you  feel  Congressional  action  would  be 
quite  meaningful  even  with  regard  to  discretionary  funds,  if  your 
thesis  is  correct  ? 

Mr.  Katzenbach.  Yes. 

Professor  Kurland.  Thank  you. 

Mr.  Edmisten.  Mr.  Katzenbach,  if  those  areas  in  which  the  Presi- 
dent is  granted  exclusive  power  by  the  Constitution  were  weeded 
out,  do  you  think  this  bill  would  unduly  hamper  the  executive 
branch  of  the  Government  in  its  operations  in  the  field  of  foreign 
affairs  ? 

Mr.  Katzenbach.  No.  I  wouldn't,  but  I  would  be  wary  of  weeding 
out.  If  there  is  anything  to  what  I  was  saying  with  Mr.  Kurland, 
and  there  may  not  be,  but  if  there  is,  be  careful  what  you  weed  out 
because  you  are  going  to  end  up  giving  away  a  lot  of  legislative 
powers,  powers  that  you  could  act  on.  But  I  would  agree  with  you, 
if  you  weeded  those  out — you  are  still — no,  you  are  still  left  with  the 
implied  authorization  and  then  reversing  that  authorization  by  con- 
current resolution.  And  that  is  a  very  difficult  question  and  I  don't 
really  know  that — I  really  don't  know  how  far  the  Congress  can  get 
aroinid  the  veto  power  to  be  very  honest. 

Senator  Ervin.  Is  it  not  true  that  a  large  part  of  the  difficulty 
and  confusion  in  this  field  grows  out  of  the  fact  that  the  Constitu- 
tion itself  nowhere  defines  what  shall  be  the  subject  for  treaty  ? 

Mr.  Katzenbach.  That  is  right. 

Senator  Ervin.  Thank  you  very  much  for  a  most  intriguing  and 
illuminating  set  of  observations. 

Mr.  Katzenbach.  Thank  you,  Mr.  Chairman. 

Biographical  Information — Nicholas  Katzenbach,  Director,  Vice  President 
AND  General  Counsel,  International  Business  Machines  Corp. 

Nicholas  deB.  Katzenbach  was  elected  vice  president  and  general  counsel  of 
International  Business  Machines  Corporation  in  January,  1969.  In  November, 
1970  Mr.  Katzenbach  was  elected  a  director. 

Mr.  Katzenbach  was  formerly  U.S.  Under  Secretary  of  State,  a  post  he  was 
appointed  to  in  1966 :  Previously  he  had  been  U.S.  Attorney  General  from  1965 
to  1966 ;  Acting  Attorney  General  in  1964 ;  Deputy  Attorney  General  from  1962 
to  1964 ;  and  Assistant  Attorney  General  from  1961  to  1962. 

Before  joining  the  Justice  Department,  Mr.  Katzenbach  was  a  professor  of 
law  at  the  University  of  Chicago  from  1956  to  1960,  and  an  associate  professor 
at  the  Yale  Law  School  from  1952  to  1956. 

Mr.  Katzenbach  graduated  from  Phillips  Exeter  Academy  and  enrolled  at 
Princeton  University,  but  left  to  join  the  Army  Air  Force  during  World  War 
II.  The  plane  on  which  he  was  navigator  was  shot  down  over  the  Mediterra- 
nean in  1943  and  he  spent  27  months  in  prisoner-of-war  camps,  during  which 
time  he  twice  escaped  and  was  recaptured.  Returning  to  Princeton  after  the 
war,  he  completed  his  studies  and  later  received  an  LL.B.  degree  from  Yale 
Law  School.  He  then  won  a  Rhodes  Scholarship  to  Oxford  University  from 
1947  to  1949. 

In  1950  Mr.  Katzenbach  entered  private  law  practice  with  the  firm  of  Kat- 
zenbach, Gildea  and  Rudner  in  Trenton,  N.J.  He  later  went  to  the  Pentagon  to 
serve  as  attorney-adviser  and  consultant  in  the  Office  of  the  General  Counsel 
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to  the  Secretary  of  the  Air  Force  until  1952,  when  he  joined  the  faculty  at 
Yale  Law  School. 

Mr.  Katzenbach  is  a  member  of  the  American  Law  Institute,  the  American 
Bar  Association  and  the  American  Judicature  Society.  He  is  the  recipient  of 
honorary  degrees  from  Princeton,  Rutgers,  Georgetown,  Northeastern,  Seton 
Hall,  Bridgeport,  Brandeis  and  Tufts  Universities.  He  is  also  an  alunmi 
trustee  of  Princeton  University. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 
Mr.  Edmistex.  Mr.  Chairman,  the  next  witness  is  Hon.  John  K. 
Stevenson,  the  legal  adviser  of  the  State  Department. 

STATEMENT  OF  HON.  JOHN  R.  STEVENSON,  LEGAL  ADVISER,  DE- 
PARTMENT OF  STATE;  ACCOMPANIED  BY  CHARLES  BEVANS, 
ASSISTANT  LEGAL  ADVISER  FOR  TREATY  AFFAIRS 

Senator  Ervin.  Mr.  Stevenson,  I  wish  to  welcome  you  to  the  com- 
mittee and  express  our  deep  appreciation  for  your  willigness  to  come 
and  give  us  the  benefit  of  your  observations  and  views  in  the  field  in 
which  you  have  much  practical  experience. 

Mr.  Stevenson.  Thank  you  very  much,  INIr.  Chairman.  It  is  a 
pleasure  to  be  with  you. 

I  have  with  me  Mr.  Charles  Bevans,  who  is  the  assistant  legal 
adviser  for  treaty  affairs,  the  man  who  has  the  greatest  experience  in 
this  area  of  anyone  in  the  government. 

Senator  Ervin.  We  are  delighted  to  have  him  with  us  also. 

Mr.  Stevenson.  Thank  you,  Mr.  Chairman. 

Mr.  Chairman,  I  am  grateful  for  this  opportunity  to  appear 
before  this  subcommittee  to  consider  with  you  a  series  of  issues 
which  I  believe  are  of  fundamental  importance  to  our  constitutional 
system.  I  hope  these  hearings  can  contribute  to  a  better  understand- 
ing of  the  constitutional  relationship  between  the  legislative  and 
executive  branches  in  the  field  of  foreign  relations. 

The  subcommittee  is  addressing  itself  in  these  hearings  to  execu- 
tive-legislative relations  in  foreign  affairs  with  special  emphasis  on 
executive  agreements.  I  am  gratified  that  you  are  analyzing  the 
problem  of  executive  agreements  in  the  context  of  the  management 
of  foreign  affairs  generally,  since  I  believe  it  is  essential  to  consider 
the  problem  as  a  whole.  These  hearings  come  at  a  most  opportune 
time  for  the  Department  of  State,  for  we  are  now  considering  revi- 
sion of  our  so-called  Circular  175  Procedure  by  which  we  determine 
the  appropriateness  of  concluding  a  given  agreement  as  a  treaty  or 
as  an  executive  agreement.  These  hearings  could  contribute  in  an 
important  way  to  our  revision  and  updating  of  this  procedure. 

Let  me  begin  this  morning  by  giving  you  some  background  on 
recent  U.S.  practice  with  respect  to  treaties  and  executive  agree- 
ments. I  will  then  turn  to  an  analysis  of  the  concerns  which  liave 
been  raised  recently  about  the  use  of  executive  agreements  and  of 
the  constitutional  aspects  of  the  problem  in  that  specific  context. 

I.    RECENT   U.S.    PRACTICE 

In  the  period  since  World  War  II,  the  volume  and  diversity  of 
international   agreements   entered   into   by   the  United   States   has 
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expanded  at  a  rapid  pace.  The  total  number  of  treaties  and  other 
international  agreements  in  force  for  the  United  States  as  of  Janu- 
ary 1,  1972,  was  5.306,  consisting  of  947  treaties  and  4,359  executive 
agreements.  Between  January  20,  1969,  when  this  administration 
took  office,  and  May  1,  1972,  71  treaties  and  608  executive  agree- 
ments were  concluded. 

As  you  know,  the  term  executive  agreements  does  not  distinguish 
between  agreements  concluded  with  prior  or  subsequent  _  statutory 
authority,  on  the  one  hand,  and  those  concluded  in  exercise  of  the 
independent  powers  of  the  President  under  the  Constitution,  on  the 
other.  Of  the  large  number  of  executive  agreements  to  which  I  have 
referred,  over  97  percent  are  of  the  former  type — that  is,  previously 
or  subsequently  authorized  by  statute. 

The  figures  I  have  cited  do  not  include  agreements  concluded  by 
individual  agencies  of  the  government  with  their  counterparts  in 
other  governments.  These  agreements  are  frequently  the  means  by 
which  working  arrangements  are  made  for  various  kinds  of  coopera- 
tion within  the  framework  of  existing  relationships.  They  usually 
involve  undertakings  which  are  fully  within  the  capability  and  legal 
(i.e.,  statutory)  authority  of  the  respective  United  States  and  for- 
eign agencies  concerned.^ 

A  number  of  those  agreements  are  in  implementation  of  provi- 
sions of  existing  international  agreements.  Others  are  part  of  a  tra- 
ditional practice  of  cooperation,  as  in  the  case  of  arrangements  for 
cooperation  between  law  enforcement  authorities  dealing  with  cer- 
tain criminal  activities  having  an  international  dimension. 

The  rapid  expansion  of  the  volume  of  international  agreements  to 
which  I  have  referred  results  from  the  obvious  fact  that  improved 
commmiication  and  transportation,  and  the  expansion  of  interna- 
tional trade  and  financial  relationships,  as  well  as  international  travel 
— in  addition,  of  course,  to  expanded  cooperation  and  assistance  in 
a  number  of  areas — have  created  a  need  for  a  wide  variety  of  practi- 
cal arrangements  between  governments.  For  example,  over  1,000  of 
our  present  executive  agreements  deal  with  the  sale  of  surplus  agri- 
cultural commodities.  All  of  these  are  generally  matters  of  a  rather 
detailed  sort  which  are  short-term  or  subject  to  frequent  alteration 
or  adjustments  and  involve  no  basic  changes  in  political  relation- 
ships, and  they  have  accordingly  been  concluded  as  executive  agree- 
ments. It  is  for  this  reason  that  the  number  of  executive  agreements 
has  expanded  so  rapidly  by  comparison  to  treaties.  It  should  not  be 
inferred  from  the  numbers  that  executive  agreements  have  increas- 
ingly been  used  in  place  of  treaties  for  purposes  for  which  treaties 
had  previously  been  used. 

In  the  face  of  this  expansion  of  international  agreements,  the 
Department  in  1953  established  guidelines  - — known  as  Department 
Circular  175  Procedure — to  ensure  that  there  would  be  appropriate 
consideration  of  any  political  and  legal  issues  involved  in  the  conclu- 
sion of  each  international  agreement. 

^  See  Staff  of  the  Senate  Committee  on  Aeronautical  and  Space  Sciences,  89th  Cong., 
1st  Sess..  U.S.  International  Space  Programs.  S.  Doc.  44.  at  5  (1965). 

=  Department  of  State  Circular  25.  May  15.  1953.  superseded  in  1955  by  Circular  175, 
codified  in  11  Foreign  Affairs  Manual  (FAM)  Sec.  700  et  seq. 
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With  respect  to  the  decision  whether  an  agreement  should  be  con- 
chided  as  an  executive  agreement  or  as  a  treaty,  the  Department's 
guidelines  provide  as  follows : 

Executive  agreements  should  not  be  used  when  the  subject  matter 
should  be  covered  by  a  treaty.  The  executive  agreement  form  should 
be  used  only  for  agreements  which  fall  into  one  or  more  of  the  fol- 
lowing categories : 

(a)  Agreements  which  are  made  pursuant  to  or  in  accordance 
with  existing  legislation  or  a  treaty ; 

(b)  agreements  which  are  made  subject  to  congressional  approval 
or  implementation ;  or 

(c)  agreements  which  are  made  under  and  in  accordance  with  the 
President's  constitutional  power.^ 

These  standards  are,  of  course,  quite  general  in  nature  and  are  not 
always  particularly  helpful  in  deciding  how  a  given  agreement 
should  be  treated.  However,  the  legal  adviser's  office  has  established 
and  applied  more  specific  criteria  in  determining  whether  an  agree- 
ment should  be  a  treaty  or  an  executive  agreement.  We  have  taken 
the  view  that  the  treaty  form  should  be  used  in  five  circumstances — 
(a)  when  the  subject  matter  has  traditionally  been  dealt  with  by 
treaty;  (b)  when  the  subject  matter  is  not  wholly  within  the  dele- 
gated powers  of  the  Congress  and  not  within  the  independent  consti- 
tutional authority  of  the  President;  (c)  when  the  agreement  itself  is 
to  have  the  force  of  law  without  legislative  action  by  the  Congress, 
and  the  action  contemplated  is  not  within  the  President's  independ- 
ent constitutional  authority;  (d)  when  the  agreement  involves 
important  commitments  affecting  the  nation  as  a  whole,  such  as  our 
defense  commitments;  or  (e)  when  it  is  decided  to  give  utmost  for- 
mality to  the  commitment.* 

At  the  same  time,  it  has  been  our  experience  that  it  is  not  possible 
to  develop  an  absolutely  precise  formula  because  that  would  require 
a  definition  of  the  entire  scope  of  the  President's  authority  and  of 
the  entire  scope  of  the  delegated  powers  of  Congress  and  its  powers 
under  the  so-called  "necessary  and  proper"  clause.  As  Secretary  of 
State  Dulles  acknowledged  during  testimony  in  1953  relative  to  the 
"Bricker  Amendment," 

It  has  long  been  recognized  that  difficulties  exist  in  the  determination  as  to 
which  intei'national  agreements  should  be  submitted  to  the  Senate  as  treaties, 
wliich  ones  should  be  submitted  to  both  Houses  of  Congress,  and  which  ones 
do  not  require  any  congressional  appro val.^ 

He  recognized,  however,  that  the  Congress  is  entitled  to  know  the 
considerations  that  enter  into  determinations  as  to  which  procedures 
are  followed  and  indicated  that,  where  there  was  any  serious  ques- 
tion of  this  nature  and  circumstances  permitted,  the  Executive 
branch  would  consult  with  appropriate  congressional  leaders  and 
committees  in  determining  the  more  suitable  way  of  handling  inter- 
national agreements  as  they  arose.  ^  The  requirement  for  congres- 
sional  consultations   in   these   situations   was   incroporated    in    the 

=>  11  FAM  Sec.  722. 

■'14  Whltenian,  Digest  of  International  Law  200   (1970). 

^Hearings  before  a  Suhcommittee  of  the  Senate  Committee  on  the  Judiciary  on  Treaties 
and  Executive  Agreements,  83  Cong.,  1st  Sess.  828   (1953). 
« Id.  at  828-829. 
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Department's  own  guidelines.^  On  March  21,  1972,  in  a  letter  to  Sen- 
ator Case,  Assistant  Secretary  Abshire  reaffirmed  that  it  would  con- 
tinue to  be  the  Department's  policy : 

*  *  *  to  make  every  effort  to  keep  the  appropriate  congressional  committees 
informed  of  important  agreements  under  negotiation  and  to  consult  with  those 
committees  whenever  there  is  a  serious  question  whether  an  international 
agreement  is  to  be  made  in  the  form  of  a  treaty  or  otherwise."  ^ 

Against  this  general  background,  Mr.  Chairman,  let  us  consider 
the  record  of  the  Nixon  Administration  with  respect  to  the  use  of 
the  treaty  and  Executive  agreement  forms.  The  President  has  sub- 
mitted to  the  Senate,  for  its  advice  and  consent  to  ratification,  51 
treaties.  These  include  22  bilateral  treaties  dealing  with  the  follow- 
ing subjects:  boundary  waters,  consuls,  cultural  property,  extradi- 
tion, the  reversion  of  Okinawa,  taxation,  and  telecommunications. 
The  agreement  on  the  reversion  of  Okinawa,  as  you  know,  was  sub- 
mitted in  the  form  of  a  treaty  after  precisely  the  kind  of  consulta- 
tions called  for  in  the  Department's  guidelines. 

There  were  28  multilateral  treaties  on  the  following  subjects: 
atomic  energy ;  aviation ;  consuls ;  copyright ;  cultural  property ;  fish- 
eries; gas  vrarfare;  hijacking;  industrial  and  intellectual  property; 
judicial  procedure;  law  of  treaties;  narcotic  drugs;  oil  pollution; 
the  Latin  American  nuclear  free  zone;  privileges  and  immunities; 
seabed  arms  control ;  telecommunications ;  terrorism ;  and  wheat. 

The  Senate  presently  has  before  it  several  important  treaties, 
including  the  1925  Geneva  Protocol  relating  to  chemical  and  biologi- 
cal warfare;  the  Convention  on  the  Prevention  and  Punishment  of 
the  Crime  of  Genocide;  the  Vienna  Convention  on  the  Law  of 
Treaties;  the  Convention  on  Psychotropic  Substances;  the  Conven- 
tion on  the  ]Means  of  Prohibiting  and  Preventing  the  Illicit  Import, 
Export  and  Transfer  of  Ownership  of  Cultural  Propert^^;  the  Con- 
vention to  Prevent  and  Punish  the  Acts  of  Terrorism  Taking  the 
Form  of  Crimes  Against  Persons  and  Related  Extortion  that  are  of 
International  Significance;  the  Convention  on  the  Taking  of  Evi- 
dence Abroad  in  Civil  or  Commercial  matters;  the  Treaty  with 
Argentina  on  Extradition;  the  Treaty  with  Honduras  on  the  Swan 
Islands;  and  the  Convention  with  Norway  for  the  Avoidance  of 
Double  Taxation  and  the  Prevention  of  Fiscal  Evasion  with  Respect 
to  Taxes  on  Income  and  Property. 

Since  the  beginning  of  the  Nixon  Administration,  the  United 
States  has  concluded  a  total  of  608  executive  agreements  on  a  wide 
variety  of  subjects.  Yet  it  is  only  with  respect  to  a  very  limited  cate- 
gory of  agreements  that  concern  has  been  expressed  as  to  the  form 
of  agreement.  I  think  this  is  extremely  significant,  because  I  believe 
it  demonstrates  that  the  real  concern  is  not  with  the  form  of  agree- 
ment per  se  but  wth  other  matters  which  only  incidentally  involve 
the  use  of  agreements. 

II.   RECENT  CONCERNS 

As  members  of  the  subcommittee  will  remember,  there  was  in  the 
early  1950's  a  great  deal  of  concern  about  the  conclusion  and  opera- 

'  11  FAM  Sec.  723.1. 

S118  Cong.  Rec.  (daUy  ed.),  No.  51,  April  4,  1972,  at  S  5310. 

80-847 — 72 17 
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tion  of  both  treaties  and  executive  agreements,  particularly  in 
connection  with  the  so-called  Bricker  amendment.^ 

Although  some  versions  of  that  amendment  did  contain  provisions 
designed  to  restrict  the  use  of  executive  agreements/^  the  main  issue 
there  was  the  domestic  legal  effect  of  both  treaties  and  executive 
agreements  and  tlie  extent  to  which  the  Federal  Government  could 
use  either  form  of  agreement  as  a  means  of  taking  measures  which 
would  otherwise  be  beyond  its  constitutional  power. 

The  kinds  of  concerns  which  are  now  being  expressed,  however, 
are  much  narrower  than  that.  I  think  essentially  all  of  the  criticism 
that  has  been  made  recently  about  the  conclusion  of  agreements  as 
executive  agreements  rather  than  treaties  has  been  directed  at  agree- 
ments in  which  the  primary  United  States  interest  relates  to  defense 
or  military  matters.  For  example,  as  you  know,  Senator  Case  has 
recently  introduced  a  bill  ^^  which  seeks  to  compel  the  President  to 
submit  as  treaties  agreements  concluded  with  Portugal  and  Bahrain 
concerning  use  of  certain  defense-related  facilities.  And  there  was, 
of  course,  a  great  deal  of  discussion  of  the  Spanish  Base 
Agreement.^^ 

Under  Secretary  Johnson  has  discussed  all  three  of  those  agree- 
ments at  considerable  length  in  hearings  before  the  Foreign  Rela- 
tions Committee,^^  and  I  do  not  believe  it  would  be  productive  for 
me  to  go  over  that  ground  again  here.  However,  in  light  of  the  par- 
ticular interest  in  the  subject  of  agreements  related  to  deployment 
abroad  of  U.S.  forces,  I  think  it  may  be  useful  for  me  to  take  up  the 
constitutional  issues  involved  in  the  use  of  executive  agreements, 
particularly  those  related  to  force  deployments. 

III.    CONSTITUTIONAL  PO^VERS  OF  THE  PRESIDENT  AND  CONGRESS  AS 
APPLIED  TO  DEFENSE-RELATED  AGREEMENTS 

Since  Assistant  Attorney  General  Erickson  will  discuss  tomorrow 
the  general  constitutional  background  of  the  use  of  executive  agree- 
ments, I  will  not  attempt  to  deal  with  the  subject  in  a  comprehen- 

»S..T.  Res.  130,  S2nd  Con?.,  2cl  Sess.  (1052)  :  S.J.  Res.  1,  S3rd  Conp.,  1st  Sess.  (1953)  ; 
S.J.  Res.  1,  84th  Cong.,  1st  Sess.  (1955)  ;  S.J.  Res.  3,  85th  Cons.,  1st  Sess.  (1957) 

^'_' Section  4  of  the  amendment  as  contained  In  S.J.  Res.  130  (1952),  would  have  pro- 
hibited the  use  of  executive  asreements  "In  lieu  of  treaties"  and  provided  that  all  execu- 
tive agreements  would  terminate  automatically  1  year  after  the  end  of  the  term  of  office 
of  the  President  making  the  agreement  unless  extended  by  Congress.  Section  4  of  the 
amendment  as  set  forth  in  S.J.  Res.  (1953)  as  originally  introduced  would  have  provided 
in  part  that : 

"All  executive  or  other  agreements  between  the  President  and  any  international  or- 
ganization, foreign  power,  or  official  thereof  shall  be  made  only  in  the  manner  and  to 
the  extent  prescribed  by  law." 

Section  3  of  the  version  reported  by  the  Senate  Judiciary  Committee  (S.  Rep.  412,  83rd 
Cong.,  1st  Sess.   (1953))   provided  in  part  that: 

"Congress  shall  have  the  power  to  regulate  all  executive  and  other  agreements  with  any 
foreign  power  or  international  organization." 

No  such  provisions  were  contained  in  S.J.  Res.  1  (1955),  either  as  originally  proposed 
or  as  reported  by  the  Senate  Judiciary  Committee  (S.  Rep.  1716,  84th  Cong.,  2d  Sess. 
(1950)),  or  in  S.J.  Res.  3   (1957). 

"  S.  3447.  92nd  Cong..  2d  Sess.    (1972) 

'^-  See  generally  Hearing  before  the  Senate  Committee  on  Foreign  Relations  on  the 
Agreement  of  Fricnilnhip  ayid  Cooperation  between  the  United  States  of  America  and 
SIpain,  91st  Cong.,  2d  Ses.s.  (1970),  hereinafter  cited  as  Hearing  on  the  Spanish  Base 
Agreement. 

"  Hearing  on  the  Spanish  Base  Agreement  at  9-49  ;  Hearings  before  the  Senate  Com- 
mittee on  Foreign  Relations  on  8.  Res.  2H  Relative  to  the  Submission  of  ang  Portuguese 
Base  Agreement  as  a  Treatg,  92d  Cong.,  2d  Sess.  5-08  (1972),  hereinafter  cited  as  Hear- 
ings on  Executive  Agreements  with  Portugal  and  Bahrain. 
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sive  way  but  will  only  note  briefly  that  the  authority  of  the  Presi- 
dent to  conclude  international  agreements  other  than  treaties  flows 
from  several  of  his  enumerated  powers.^* 

Agreements  concerning  military  matters  are  based  at  least  in  part 
on  the  President's  power  as  Commander  in  chief  of  the  armed 
forces.12  Yius  includes  not  only  purely  military  agreeinents,  such  as 
practical  arrangem.ents  for  cooperation  with  other  nations  in  defense 
matters,  but  also,  for  example,  agreements  on  conditions  of  armi- 
stice, including  the  administration  of  occupied  territory  pending 
conclusion  of  a  peace  treaty.^*^ 

The  President's  authority  to  conclude  executive  agreements  may 
also  derive  from  his  treaty  powers.^'  Although  treaties  can  be  made 
only  by  and  with  the  advice  and  consent  of  the  Senate,  it  is  the 
President  alone  who  negotiates,^^  and  the  process  of  negotiation  may 
include  the  conclusion  of  protocols  which  represent  stages  in  those 
negotiations,  or  a  modus  vivendi  in  limited  terms  designed  to  serve 
as  a  temporary  measure  pending  the  conclusion  of  a  treat3^^^ 

The  power  to  receive  ambassadors  and  other  public  ministers  ^° 
has  been  a  partial  basis  for  agreements  incident  to  the  recognition  of 
foreign  governments,  including  such  matters  as  the  settlement  of 
foreign  claims.-^ 

The  provision  empowering  the  President  to  take  care  that  all  the 
laws  be  faithfully  executed,^-  provides  a  basis  for  agreements  de- 
signed to  implement  certain  provisions  of  the  Constitution,  statutes, 
and  treaties,  as  well  as  other  international  obligations  of  the  United 
States.-^ 

More  generally,  and  under  the  authority  of  the  executive  power 
clause,-*  the  President  acts  as  the  sole  organ  of  the  Nation  in  its 
external  relations  and  its  sole  representative  with  foreign  nations.-^ 
Or,  as  Thomas  Jefferson  so  aptly  put  it:  "The  transaction  of  busi- 
ness with  foreign  nations  is  executive  altogether."  And  the  normal 
conduct  of  foreign  relations  continually  requires  the  conclusion  of 
agreements  of  various  sorts  to  compose  differences  with  other  gov- 

"  The  following  discussion  of  various  types  of  agreements  in  terms  of  specific  powers  is 
drawn  largely  from  McDougal  and  Lans,  Treaties  and  Congressional-Executive  or  Presi- 
dential Agreements:  Interchangeable  Instruments  of  National  Policy,  54  Yale  L.  J.  181, 
244-252  (1945).  This  breakdown  is  unquestionably  somewhat  arbitrary,  since  most.  If 
not  all,  of  the  types  of  agreement  referred  to  are  at  least  arguably  based  on  a  conjunction 
of  two  or  more  of  the  President's  enumerated  powers. 

*^  U.S.  Constitution,  art.  II,  sec.  2.  par.  1.  See  opinion  of  the  Attorney  General  regard- 
ing the  acquisition  of  Naval  and  Air  Bases  in  exchange  for  overage  destroyers,  39  Op. 
Atty.  Gen.  484.  486  (1940)  ;  McDougal  and  Lans,  supra  note  14  at  24.5-247;  Borchard, 
Treaties  and  Executive  Agreements — A  Reply,  54  Yale  L.  J.  616,  649  (1945)  ;  1  Wil- 
loughby,  The  Constitutional  Laio  of  the  United  States,  sec.  298,  pp.  540-541  (2d  ed. 
1929)  ;  Corwin,  ed..  The  Constitution  of  the  United  States  of  America;  Analysis  and 
Interpretation,  S.  Doc.  170,  82d  Cong.,  1st  sess.  433  (1952),  repeated  in  1964  ed.,  S.  Doc. 
39,  SSth  Cong.,  1st  sess.  484   (1904). 

'"  McDougal  and  Lans,  supra  note  14  at  246-247  ;  Corwin,  supra  note  15,  1953  ed.  at 
434-435,  1964  ed.  at  4S5-4S6. 

^''  U.S.  Constitution,  art.  II,  sec.  2,  par.  2. 

^^  United  States  v.  Curtiss-Wright  Export  Corp.,  299  U.S.  304,  319   (1936). 

19  Corwin,  supra  note  15,  1952  ed.  at  433,  1964  ed.  at  485. 

-"V.H.  Constitution,  art.  II,  sec.  3. 

^United  States  v.  Belmont,  301  U.S.  324  (1937)  ;  United  States  v.  Pink,  315  U.S.  203 
(1942)  ;  McDougal  and  Lans.  supra  note  14  at  247-248. 

"  U.S.  Constitution,  art.  II,  sec.  3. 

=^1  Op.  Attv.  Gen.  566,  570-571  (1822)  ;  McDougal  and  Lans,  supra  note  14  at  248; 
Corwin,  supra  note  15,  1952  ed.  at  441-445,  1964  ed.  at  492-497. 

-*  U.S.  Constitution,  art.  II,  sec.  1,  par.  1. 

-^  United  States  v.  Curtiss-Wright  Export  Corp.,  supra  note  18  at  319. 
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ernments,  or  I'egiilate  matters  of  mutual  concern,  and  thus  insure  the 
satisfactory^  continuation  of  diplomatic  relations.-^ 

Witli  respect  to  agreements  concerning  military  matters,  such  as 
those  under  which  rights  are  acquired  to  use  defense-related  facili- 
ties abroad,  the  agreement-making  authority  of  the  President,  as  I 
have  indicated,  flows  at  least  in  part  from  his  powers  as  Commander- 
in-Chief."^  At  the  same  time,  Congress  also  has  extensive  powers  in 
the  defense  area.  In  particular,  under  article  I,  section  8  of  the  Con- 
stitution, the  Congress  is  given  the  explicit  powers : 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water. 

To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years. 

To  provide  and  maintain  a  navy. 

To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces.-s 

In  addition,  of  course,  Congress  has  the  general  power : 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  exe- 
cution the  foregoing  powers  and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  department  or  officer 
thereof.  -^ 

Agreements  relating  to  military  and  defense  matters  thus  involve 
a  broad  area  of  responsibility  in  which  certain  constitutional  powers 
are  shared  between  the  Executive  and  the  Congress.  This  results  in  a 
rather  complex  legal  situation  in  which  the  lines  of  constitutional 
authority  are  somewhat  unclear,  but  which  can  at  least  be  analyzed 
in  general  terms. 

Probably  the  best  judicial  discussion  of  the  constitutional  relation- 
ship between  the  two  branches  in  this  sort  of  situation  is  contained 
in  the  well-known  concurring  opinion  of  Mr.  Justice  Jackson  in  the 
Steel  Seizure  case.^°  In  that  opinion.  Justice  Jackson  addressed  the 
general  doctrine  of  separation  of  powers  in  the  following  terms : 

While  the  Constitution  diffuses  power  the  better  to  secure  liberty,  it  also 
contemplates  that  practice  will  integrate  the  dispersed  powers  into  a  workable 
government.  It  enjoined  upon  its  branches  separateness  but  interdependence, 
autonomy  but  reciprocity.  Presidential  powers  are  not  fixed  but  fluctuate, 
depending  upon  their  disjunction  or  conjunction  with  those  of  Congress.^i 

Starting  from  this  basic  premise,  he  compared  the  powers  of  the 
President  in  three  different  circumstances. 

In  the  first,  when  the  President  acts  pursuant  to  an  express  or 
implied  authorization  of  Congress,  his  authority  is  at  its  maximum, 
since  it  includes  not  only  his  own  independent  powers  but  also  what- 
ever powers  Cogress  can  delegate. 

The  second  situation  is  one  in  which,  in  the  absence  of  either  a 
grant  or  a  denial  of  authority  by  Congress,  the  President  acts  on  the 
basis  of  his  independnet  powers  alone.  Here  it  may  be  the  absence  of 
any  congressional  action,  in  an  area  in  which  \h<i,  President  and  Con- 
gress have  concurrent  authority,  that  enables  the  President  to  act 
independently. 


='•  :McDouiial  and  Lans,  supra  note  14  at  248-252 ;  Corwin,  supra  note  15,  1952  ed.  at 
433,  1964  ed.  at  484-485. 

"See  30  Op.  Atty.  Gen.  484,  486   (1940). 

='II.S.  Constitution,  art.  I,  sec.  8,  els.  11,  12,  13,  and  14. 

"/f?.,  el.  18. 

=>»  Yoiingstoivn  Sheet  and  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952). 

='  Id.  at  635. 
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Finally,  when  the  President  takes  measures  incompatible  with  the 
expressed  or  implicit  will  of  Congress,  his  power  is  at  its  minimum, 
since  he  then  can  act  only  upon  the  basis  of  his  own  independent 
powers  minus  the  powers  of  Congress  over  the  particular  matter  in 
question.^^ 

Now,  the  jDroblem  Justice  Jackson  was  discussing  there  did  not 
involve  agreements,  but  I  believe  his  opinion  does  contain  some 
useful  guidelines  for  our  understanding  of  the  division  of  constitu- 
tional powers  with  respect  to  executive  agreements,  in  particular 
those  agreements  relating  to  military  or  defense  matters.  It  enables 
us  to  address  the  constitutional  question  in  terms  of  three  distinct 
categories  of  executi^-e  agreement.^^ 

The  first  category  consists  of  agreements  which  the  President 
cannot  carry  out  without  affirmative  authority  from  the  Congress. 
Obvious  examples  include  agreements  on  tariffs  or  those  requiring 
the  expenditure  of  public  funds. 

The  second  category  of  agreements  includes  those  for  which  no 
affirmative  congressional  grant  of  authority  is  required  but  which 
involve  matters  over  which  the  President  and  the  Congress  have 
concurrent  authority.  These  are  agreements  which  the  President  has 
authority  to  conclude  under  his  independent  constitutional  powers 
but  which  may  not  be  inconsistent  w^ith  any  action  which  Congress 
may  have  taken  in  the  exercise  of  its  own  powers  over  the  subject 
matter.^^ 

The  third  categor}^  of  agreements  would  include  those  which  the 
executive  can  conclude  in  the  exercise  of  his  constitutional  powers 
and  with  which  Congress  may  not  constitutionally  interfere.  This,  I 
think,  is  a  very  small  category.  It  would  clearly  include,  for  exam- 
ple, certain  operational  agreements  the  President  deemed  necessary 
under  certain  circumstances  to  ensure  the  safety  of  U.S.  forces  under 
his  command.^^ 


"7d.  at  635-638. 

^^  For  similar  analyses  see  "Association  of  the  Bar  of  the  City  of  New  York,  a  continued 
defense  of  the  Constitution  against  the  Brlcker  proposals  11-16  (1955)  ;  reprinted 
from  10  Record  of  the  Association  of  the  Bar  of  the  City  of  New  York,  No.  3,  pp. 
114-142  (1955)  ;  and  testimony  of  Alexander  M.  Blckel  in  "Hearings  before  the  Senate 
Committee  on  Foreign  Relations  on  S.  596,  to  Require  that  International  Agreements 
other  than  Treaties.  Hereafter  Entered  into  by  the  United  States,  be  Transmitted  to 
the  Congress  within  Sixty  Days  after  the  Execution  Thereof,  92d  Cong.,  1st  Sess. 
26-27    (1972),"  hereinafter  cited  as  "Hearings  on  Transmittal  of  Executive  Agreements 

to    COD*TPSS  " 

^'  Hee  "United  States  v.  Gun  W.  Capps,  Inc.  204  F.  2d  655,  658-660  (4th  Cir  1953),  aff'd 
on  other  grounds.  318  U.S.  29G  (1955)  ;  Opinion  of  the  Attorney  General  regarding  the 
Acquisition  of  Naval  and  Air  Bases  in  Exchange  for  Over-Age  Destroyers,  39  OP.  ATT'Y 
GEN.  484,  494-496  (1940)  ;"  Sutherland,  "The  Brlcker  Amendment,  Executive  Agree- 
ments, and  Imported  Potatoes,  67  Harv.  L.  Rev.  281,  285-291   (1953)." 

'^  See  testimony  of  Alexander  M.  Blckel,  "Hearings  on  Transmittal  of  Executive  Agree- 
ments to  Congress  31,  41-42."  There  are  relatively  few  court  cases  on  the  question  of 
the  extent  to  which  Congress  is  constitutionally  precluded  from  interfering  with  the 
exercise  by  the  President  of  his  Independent  constitutional  powers.  In  Ex  Parte  MiJligan 
(71  U.S.  (4  Wall.)  2  (1860)),  a  case  which  Involved  the  war  powers  of  Congress,  the 
opinion  of  four  concurring  Supreme  Court  Justices  stated  that : 

"Congress  has  the  power  not  only  to  raise  and  support  and  govern  armies  but  to 
declare  war.  It  has,  therefore,  the  power  to  provide  by  law  for  carrying  on  war.  This 
power  necessarily  extends  to  all  legislation  essential  to  the  prosecution  of  war  with  vigor 
and  success,  except  such  as  interferes  with  the  command  of  forces  and  the  conduct  of 
campaigns.  That  power  and  duty  belongs  to  the  President  as  commander-in-chief."  (71 
U.S.  at  139.) 

Other  cases  relating  to  congressional  limitation  on  powers  vested  exclusively  in  the 
President  Include  Ew  Parte  Garland.  71  U.S.  (4,  Wall.)  333  (1866)  and  Utiited  States  v 
Klein,  80  U.S.  (13  Wall.)  128  (1871)  which  held  unconstitutional  attempts  by  Congress 
to  limit  the  effect  of  pardons  granted  by  the  President  in  exercise  of  his  power  to  do 
so  under  article  II,  section  2  of  the  Constitution ;  and  Myers  v.  United  States,  272 
U.S.  52  (1926),  which  declared  Invalid  a  provision  of  an  1876  statute  restricting  the 
power  of  the  President  as  chief  executive  to  remove  from  office  those  officers  of  the 
Government  appointed  by  and  with  the  advice  and  consent  of  the  Senate. 
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The  point  that  I  think  emerges  from  this  kind  of  analysis  is  that 
the  use  of  the  executive  agreement  form  does  not  amount  to  an 
assertion  of  unlimited  Presidential  authority  to  conclude  interna- 
tional agreements  without  reference  to  the  legitimate  interests  of 
Congress  in  the  subject  matter.  Eather,  it  generally  involves  simply 
one  step  among  many  taken  by  the  Executive  to  effectuate  policies  in 
the  formulation  of  which  the  Congress  plays  a  key  role.  With  this  in 
mind,  let  us  take  a  closer  look  at  the  question  of  the  treaty  power, 
particularly  as  it  bears  upon  these  defense-related  agreements. 

IV.   THE  TREATY  POWERS   OF   THE   SENATE  IN   THE   CONTEXT  OF  DEFENSE- 
RELATED   AGREEMENTS 

A  great  deal  of  argument  has  recently  been  devoted  to  the  proposi- 
tion that  the  only  appropriate  form  for  agreements  such  as  tliose 
involving  defense-related  facilities  abroad  is  the  treaty  form,  which, 
of  course,  requires  the  advice  and  consent  of  the  Senate  to  ratifica- 
tion by  a  tAvo-thirds  majority.  This  is  the  thrust  of  the  most  recent 
Case  bill,^®  and  the  argument  was  pressed  at  great  length  with 
respect  to  the  Spanish  Base  Agreement.^^ 

I  think  nobody  questions  that  agreements  which  involve  a  basic 
political  commitment,  such  as  an  undertaking  to  come  to  the  defense 
of  another  country  if  it  is  attacked,  should  be  cast  in  the  form  of  a 
treaty  in  the  constitutional  sense.^®  Such  agreements  establish  basic 
foreign  policy  commitments  tO'  which  our  overall  defense  and  secu- 
rity strategies  are  keyed,  and  I  believe  that  the  framers  of  the  Con- 
stitution clearly  intended  that  such  fundamental  agreements  should 
be  subject  to  the  special  safeguards  of  the  treaty  clause.^^ 

As  Under  Secretary  Johnson  made  clear,  the  three  facilities  agree- 
ments which  I  referred  to  earlier,  with  respect  to  Spain,  Bahrein, 
and  The  Azoi-es,  do  not  involve  any  defense  commitments  vvdiatever 
on  the  part  of  the  United  States."*"  They  do  not  require  the  United 
States  to  use  the  facilities  or  to  station  any  forces  in  foreign 
territory."*^  In  this  sense,  they  constitute  what  Attorney  General 
(later  Justice)  Jackson  referred  to  in  1940  as  "an  opportunity  that 
entails  no  obligation."  ^^ 

The  central  argument  advanced  by  those  who  favor  requiring  sub- 
mission, as  treaties,  of  agreements  concerning  the  use  of  defense-re- 
lated facilities  abroad,  is  that  the  deplojanent  abroad  of  U.S.  forces 
is  a  major  foreign  policy  action  and  may  involve  many  of  the  same 

^^  Supra  note  11. 

^'  See  generally  Hearings  on  the  Spanish  Base  Agreements. 

^'  See,  e.g..  Testimony  of  Under  Secretary  of  State  for  Political  Affairs  Johnson.  Hear- 
ing on  the  Spanish  Base  Agreement  at  10,  and  Hearings  on  Executive  Agreements  icith 
Portugal  and  Bahrain  at  31. 

=»See  Holmes  v.  Jennison,  39  U.S.  (14  Pet.)  540,  570-572  (1840).  Corwin  states  that 
executive  agreements  become  of  constitutional  significance  when  they  constitute  a  deter- 
minative factor  of  foreign  policy  and  hence  of  the  countrv's  destiny.  Op.  cit.,  supra  note 
15,  l!).-)2  ed.  at  433.  1964  ed.  at  485. 

^"  Hearings  on  the  Spanish  Base  Agreement  at  12  ;  Hearings  on  Executive  Agreements 
with  Portugal  and  Bahrain  at  8,  14. 

"-  In  connection  with  the  so-called  "Destroyers-for-Bases"  agreement,  Jackson  ruled 
that : 

"The  executive  agreement  obtains  an  opportunity  to  establish  naval  and  air  bases  for 
the  protection  of  our  coastline  but  it  imposes  no  obligation  upon  the  Congress  to  appro- 
priate monev  to  improve  the  opportunity.  It  is  not  necessary  for  the  Senate  to  ratify 
an  opportunity  that  entails  no  obligation."  39  OP  ATT'Y  GEN.  484,  487   (1940). 


257 

risks  as  an  advance  commitment  of  the  "mutual  defense"  variety .^^ 
And  so,  the  reasoning  apparently  goes,  Congress  must  require  the 
submission  of  these  agreements  as  treaties  in  order  to  insure  effective 
congressional  control  of  deployments. 

I  believe  this  argument  confuses  the  treaty  power,  which  is  not 
really  relevant,  with  other  constitutional  powders  of  the  Congress  and 
the  President.  For  example,  it  has  been  suggested  that  the  dispatch 
of  American  troops  to  an  area  of  actual  or  potential  warfare 
involves  both  the  treaty  power  of  the  Senate  and  the  war  powers  of 
Congress.**  ^Vliile  it  is  clear  that  the  war  powers  do  have  a  bearing 
on  this  kind  of  situation,  the  argument  seems  to  be  that  any  deploy- 
ment abroad  of  Armed  Forces  automatically  involves  the  treaty 
powers  as  well.  This  proposition  has  been  restated  by  Senator  Ful- 
bright  in  Jiis  testimony  earlier  in  these  hearings,  in  which  he  set 
forth  his  view  that  a  national  commitment  involving  the  use  of  the 
Armed  Forces  on  foreign  territory  should  be  created  by  the  treaty 
process.  Since  the  mere  use  of  the  Armed  Forces  on  foreign  territory 
without  any  obligation  is  in  itself  a  national  commitment  under  the 
definition  contained  in  the  "national  commitments  resolution"  to 
which  he  referi'ed,  lie  seems  to  be  suggesting  that  force  deployment 
itself,  at  least  in  areas  of  actual  or  potential  hostilities  (though  his 
statement  is  not  entirely  clear  on  this  latter  point) ,  should  be  carried 
out  only  through  the  treaty  process.  I  find  no  warrant  in  the  Consti- 
tution for  that  position. 

To  begin  with,  while  force  deploj-ments  on  foreign  territory  nor- 
mally require  the  consent  of  the  government  in  whose  territory  such 
deployments  take  place,  that  consent  is  not  always  embodied  in 
formal  agreements.  To  imagine  that  the  treaty  powers  relate  to  mat- 
ters not  involving  actual  agreements  strikes  me  as  a  highly  novel 
expansion  of  the  treaty  power  concept. 

Moreover,  I  think  this  argument  misses  the  essential  point  that, 
even  where  agreements  are  involved,  they  do  not  necessarily  create 
commitments  by  the  United  States. 

Agreements  permitting  the  United  States  to  use  facilities  abroad 
do  not  in  any  sense  require  deployment  of  U.S.  forces.  Critics  of  the 
recent  agreements  have  failed  to  point  to  a  single  provision  in  them 
which  contains  a  commitment  of  the  U.S.  forces  there,  or  to  estab- 
lish a  base.  The  agreements  simply  constitute  action  by  the  Presi- 
dent to  secure  for  the  United  States^  an  "option"  to  use  facilities.  The 
qiiestion  of  whether  and  how  Ave  exercise  that  option  is  one  of  a  series 
of  long-term  national  security  decisions  in  which  the  Congress  plays  a 
vital  role.  That  role  includes  not  only  the  decision  whether  to  provide 
funds  for  the  maintenance  of  facilities  abroad,  but  also  such  deci- 
sions as  whether  to  appropriate  money  for  defense  equipment  which 
either  requires  use  of  such  facilities  or  renders  foreign  facilities 
unnecessary.  Thus,  the  use  of  the  executive  agreement  procedure  in 
these  cases  does  not  in  any  sense  deprive  Congress  of  its  opportunity 
to  participate  in  the  overall  decisions  concerning  deployments 
abroad. 


^^  Hearings  on  Spanish  Base  Agreement  at  21,  27,  .S4-35,  38-39;  Hearings  on  Executive 
Agreements  with  Portugal  and  Bahrain  at  3-4,  34-35,  43    71-72    74 
"S.  Kept.  No.  91-129.  91st  Cong.,  1st  Sess.  28   (1969). 
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I  tliink  it  is  pertinent  in  this  connection  to  recall  the  comment  of 
the  Senate  Foreign  Eelations  Committee,  in  its  1969  Report  on  the 
National  Commitments  Eesolution,^^^  that: 

Working  through  its  traditional  legislative  processes,  the  Congress  has  the 
authority  and  the  duty  to  reassert  its  constitutional  authority  to  "declare 
war,"  "raise  and  support  armies,"  "provide  and  maintain  a  navy,"  and  "make 
rules  for  the  government  and  regulation  of  the  land  and  naval  forces."  If  Con- 
gress makes  clear  that  it  intends  to  exercise  these  powers,  it  is  most  unlikely 
that  the  executive  will  fail  to  respect  that  intention.^e 

Secretary  Rogers  has  expressed  his  agreement  with  that 
conclusion.'*^ 

Mr.  Chairman,  if  Congress  really  believes  that  either  the  terms  of 
particular  agreements  giving  the  United  States  this  kind  of  option 
to  use  foreign  facilities  abroad,  or  the  actual  deployment  of  U.S. 
forces  at  particular  locations,  is  undesirable,  there  is  no  question 
that  Congress  has  extensive  constitutional  power  to  prevent  our 
exercising  that  option,  subject  only  to  the  limitation  that  it  may  not 
interfere  with  the  carrying  out  by  the  President  of  responsibilities 
vested  exclusiA'^ely  in  him  by  the  Constitution.  Again,  I  repeat,  no 
commitment  is  involved.  Congress  is  free  to  exercise  its  constitu- 
tional powers  and  responsibilities.  I  would  hope  that,  in  deciding 
what  action  it  should  take,  Congress  would  consider  not  only  the 
specific  facility  or  deployment  in  question  but  also  the  alternatives, 
and  the  political  and  economic  costs  of  the  alternatives,  as  well  as 
the  impact  on  our  overall  security  posture.  This  is  the  approach 
taken  by  the  executive  branch  in  analyzing  these  issues,  and  I  would 
hope  Congress  would  resist  the  temptation  to  do  it  on  a  piecemeal 
basis.  I  think  this  is  one  more  reason  to  avoid  isolating  the  agree- 
ments as  such  for  independent  treatment. 

I  have  serious  reservations  about  the  approach  taken  by  Senator 
Case's  bill  ^^  relative  to  the  agreements  with  Portugal  and  Bahrain. 
That  bill,  as  you  know,  seeks  to  compel  the  submission  of  those 
agreements  for  advice  and  consent  to  ratification  by  withholding  the 
funds  necessary  for  their  implementation  until  they  are  so  submit- 
ted. It  seems  to  me  that,  if  Congress  considers  the  terms  of  the 
agreements  unfavorable  or  wishes  to  preclude  use  of  those  facilities 
by  U.S.  forces,  then  it  could  certainly  decide  on  those  substantive 
grounds  not  to  make  the  funds  available.  The  executive  branch,  of 
course,  feels  strongly  that  the  agreements  are  to  our  advantage  and 
we  will  not  hesitate  to  make  our  views  known.  But  Congress  clearly 
has  the  power  to  withhold  the  funds  if  it  thinks  that  is  the  wisest 
course.  Senator  Case's  bill,  therefore,  seems  designed  more  to  change 
the  procedural  situation  than  to  augment  the  power  of  Congress  to 
deal  with  deployment  of  U.S.  forces  under  these  agreements.  I  do 
not  believe  the  approach  is  based  upon  a  sound  constitutional  prem- 
ise, and  I  must  regretfully  state  our  opposition  to  that  bill. 

*=S.  Res.  85,  91st  Cong.,  1st  Sess.   (1969). 

^«S.  Rept.  No.  91-129,  91st  Cong.,  1st  Sess.  32   (1969). 

'•'Hearings  before  the  Senate  Committee  on  Foreign  Relations  on  S.  7-11,  S.J.  Res.  18 
and  S.J.  Res.  .59,  92n(i  Cong.,  1st  Sess.  501  (1971),  hereinafter  cited  as  Hearings  on  War 
Powers  Legislation. 

*»S.  3447,  92n(l  Cong.,  2d  Sess.   (1972). 
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V.  EXECUTIV-E  AGREEMENTS  GENERALLY  :  THE  ER^^IST  BILL 

Returning  to  the  general  question  of  the  use  of  executive  agree- 
ments, I  would  like  to  comment  on  the  bill  *^  Avhich  you,  ?.[r.  Chair- 
man, have  recently  introduced.  That  bill  would  allow  executive 
agreements  to  enter  into  force  for  the  United  States  only  after  the 
expiration  of  60  days  of  continuous  session  of  Congress  and  unless 
disapproved  bv  concurrent  resolutions  by  both  Houses  of  Congress.  I 
thinJv  there  are  two  kinds  of  objection  to  a  bill  of  this  sort,  the  first 
practical  and  the  second  constitutional. 

On  the  practical  side,  the  bill  would  seriously  hamper  the  ability 
of  the  President  to  resolve  certain  international  differences  by  agree- 
ment. It  would  require  a  "grace  period"  of  at  least  60  days,  and  even 
more  if  Congress  were  in  continuous  session  during  that  time,  before 
such  international  agreements  could  enter  into  force.  This  would  be 
extremely  disadvantageous  in  a  number  of  situations  in  which  a 
rapid  resolution  of  practical  problems  is  essential.  Examples  which 
immediately  come  to  mind  would  be  international  agreements  relat- 
ing to  the  provision  of  disaster  relief  or  other  emergency  assistance. 
There  are  a  wide  variety  of  practical  matters,  of  greater  or  lesser 
urgency,  which  require  international  agreements,  frequently  through 
a  simple  exchange  of  diplomatic  notes.  These  exchanges  often  deal 
with  problems  which  arise  suddenly  in  the  course  of  day-to-day  rela- 
tions and  which  need  to  be  resolved  quickly  to  avoid  disruption  of 
on-going  programs  or  cooperation.  Our  effectiveness  as  a  government 
would  be  significantly  impaired  were  we  deprived  of  our  ability  to 
conclude  and  implement  agreements  on  short  notice. 

Moreover,  the  bill  would  put  the  United  States  at  a  disadvantage 
in  international  negotiations.  The  ability  to  make  firm  agreements 
with  immediate  binding  effect  is  frequently  of  critical  importance  in 
obtaining  and  formalizing  concessions  from  other  governments.  No 
one  who  has  ever  been  involved  in  any  sort  of  complex  negotiations 
— whether  international  or  domestic — can  fail  to  appreciate  the  deli- 
cacy of  the  compromises  which  are  sometimes  involved  and  the 
danger  that  agreements  once  negotiated  can  "come  unravelled"  if  not 
concluded  immediately.  The  bill  which  you  have  introduced, 
]Mr.  Chairman,  would  make  it  impossible  for  the  Executive  to  pre- 
vent this  from  happening  because  other  governments  with  which  we 
negotiate  could  not  be  bound  to  any  agreement  until  the  United 
States  was  unconditionally  bound — in  this  case,  for  at  least  60  days. 
They  would  therefore  be  free  to  withdraw  from  such  agreements  if 
they  believed  that  events  had  subsequently  shifted  in  their  favor.  I 
do  not  believe  it  is  difficult  to  see  the  disadvantage  under  which  the 
United  States  would  be  forced  to  operate  internationally. 

Those  are  practical  objections.  From  a  constitutional  point  of 
view,  as  I  have  already  indicated,  I  think  it  is  clear  that  there  are 
some  agreements — though  probably  an  extremely  small  number — 
which  it  is  solely  within  the  President's  authority  to  conclude  and 
with  which  the  Congress  may  not  constitutionally  interfere.  S.  3475 

"S.  3475,  92n(i  Cong.,  2ncl  Sess.   (1972) 
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makes  no  exception  for  that  categor}^  of  agreement  and  is,  I  think, 
constitutional!}^  objectionable  on  that  ground. 

Beyond  that,  however,  even  as  to  those  agreements  dealing  with 
subjects  over  which  Congress  has  clear  constitutional  authority,  I 
believe  it  is  doubtful  whether  Congress  can  constitutionally  exercise 
that  authority  in  the  manner  proposed  by  the  bill,  which,  as  I  have 
indicated,  affects  not  only  the  substance  of  the  agreements  but  also 
the  ability  of  the  President  effectively  to  carry  out  his  function  as 
negotiator.  Even  with  respect  to  agreements  which  cannot  be  con- 
cluded or  carried  out  without  explicit  authorization  by  Congress,  I 
am  not  persuaded  that  it  is  constitutionally  permissible  for  Congress 
to  make  that  authorization  conditional  on  the  use  of  procedures 
which  impair  the  President's  ability  to  carry  out  his  negotiating 
function. 

Finally,  with  respect  to  agreements  dealing  with  matters  over 
which  the  Congress  does  possess  constitutional  authority,  I  think  it 
is  doubtful  that  Congress  can  exercise  that  authoritv  bv  the  device 
of  a  concurrent  resolution  not  having  the  force  of  law.  Such  action 
by  Congress  would  appear  to  violate  the  requirement  of  article  I, 
section  7,  of  the  Constitution  that : 

Every  order,  resolution  or  vote  to  which  tlie  concurrence  of  the  Senate  and 
House  of  Representatives  may  be  necessary  (except  on  a  question  of  adjourn- 
ment) shall  be  presented  to  the  President  of  the  United  States;  and  before  the 
some  shall  take  effect,  shall  be  approved  by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two  thirds  of  the  Senate  and  House  of  Representatives, 
according  to  the  rules  and  limitations  prescribed  in  the  case  of  a  bill.^o 

It  seems  clear  that  this  provision  applies  to  any  resolution  or 
other  action  constituting  an  exercise  of  the  legislative  powers  of 
Congress.  ^^ 

Of  course.  Congress  has,  in  several  instances  in  the  past,  condi- 
tioned explicit  grants  of  statutory  authority  on  the  use  of  subse- 
quent-approval mechanisms  similar  to  that  proposed  here.^- 

It  has  been  argued  that  even  in  those  situations  the  constitution- 
ality of  the  advice  is  open  to  serious  question,^^  But  here  we  are 
dealing,  not  merely  with  a  condition  subsequent  imposed  in  connec- 
tion with  a  particular  explicit  grant  of  authority,  but  rather  with  a 
proposal  to  change  the  basic  procedure  by  which  Congress  exercises 
its  power  to  legislate  with  respect  to  certain  Executive  actions.  I 
think  it  is  relatively  clear  that  Congress  cannot,  by  a  statute  of  gen- 

•■"'U.S.  Const.,  Art.  I,  Sec.  7,  CI.  3. 

'^  Giniiane,  The  Gonirol  of  Federnl  Administration  By  Congressional  Resolutions  and 
Committees,  66  Harv.  L.  Rev.  569.  573   (1953). 

"See  Section  123(d)  of  the  Atomic  Enerpv  Act  of  1954.  as  amended  (42  U.S.C.  Sec. 
2153(d)    (1970)).  See  also  Glnnane,  svpra  note  51  at  575-592. 

^'■^  Id.  at  593-599.  Glnnane  argues  as  follows  : 

"The  result — and,  Indeed,  the  frankly  stated  purpose  of — such  provisions  Is  to  exclude 
the  President  from  decisions  of  Congress  which  in  their  legal  consequences  are  indistin- 
guishable from  statutes  and  which  are  seemingly  the  type  of  policy  decisions  which 
Article  I,  Section  7  requires  to  be  submitted  to  the  President.  In  brief.  It  is  difficult  to 
avoid  the  conclusion  that  the  express  purpose  of  the  third  paragraph  of  that  section 
to  insure  that  the  President's  role  in  the  Legislative  process  should  not  be  eliminated 
merely  by  giving  legislative  decisions  another  name  would  be  thwarted  by  statutes  which 
reserve  final  governmental  decisions  for  determination  as  'events'  by  Congress  alone. 
(Id.  at  595). 

"The  constitutional  separation  of  powers  reflects  a  purpose  to  prevent  undue  concen- 
tration of  governmental  power  in  either  Congress  or  the  President.  It  Is  at  least  arguable 
that  to  the  extent  that  the  administration  of  statutes  is  .  .  .  made  subject  to  approval  or 
disapproval  by  congressional  resolutions  or  committees,  such  as  an  undue  concentration 
of  power  in  Congress  is  created.   {Id.  at  611). 
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eral  applicability,  change  existing  constitutional  procedures  to 
enable  itself  to  interfere  in  the  future  with  particular  Executive 
actions  through  a  device  of  less  constitutional  stature  than  a  full 
legislative  act. 

VI.  RECOMMENDATIOX 

Mr.  Chairman,  one  3'ear  ago,  in  hearings  before  the  Senate  For- 
eign Relations  Committee,^*  Secretary  Rogers  recognized  the  need 
for  effective  consultation  between  Congress  and  the  President  in 
exercising  their  shared  powers.  He  stated  that : 

It  is  not  only  Congress  that  is  weakened  by  a  lack  of  consultation.  Our 
Nation's  foreign  policy  is  itself  weakened  when  it  does  not  reflect  continuing 
interaction  and  consultation  between  the  two  branches.^s 

He  said  he  would  be  prepared,  if  the  Committee  thought  it  would 
be  helpful,  to  instruct  each  of  the  Assistant  Secretaries  responsible 
for  the  various  geographic  areas  of  the  Department  of  State  to  pro- 
vide the  Committee  on  a  regular  basis  with  full  briefings  on  develop- 
ments in  his  particular  area.  The  Secretary  noted  the  need  to  act 
speedily,  and  sometimes  without  publicity,  in  crisis  situations,  and 
said  we  should  try  to  find  better  institutional  methods  to  keep  these 
requirements  from  becommg  an  obstacle  to  Congress's  exercising  its 
full  and  proper  role.  He  referred  to  suggestions  which  had  been 
made  in  Congress  for  the  establishment  of  a  joint  congressional  com- 
mittee which  could  act  as  a  consultation  body  with  the  President  in 
times  of  emergency,  and  expressed  our  willingness,  if  the  Committee 
felt  the  idea  had  merit,  to  discuss  it  with  them  and  determine  how 
best  we  could  cooperate.^^ 

Similarly,  in  connection  with  Senator  Case's  bill  "  relating  to  the 
transmittal  to  Congress  of  international  agreements  other  than  treat- 
ies, I  stated  last  October  our  willingness  to  consider  with  the  Con- 
gress practical  arrangements  to  achieve  the  objective  of  that  bill.^^ 
We  believed  that  such  arrangements  would  be  more  conducive  than 
legislation  to  healthy  and  effective  interaction  between  the  two 
branches.  While  we  still  would  very  much  welcome  a  willingness  on 
the  part  of  the  relevant  committees  to  consider  cooperative  arrange- 
ments in  this  area,  the  executive  branch  will  not  oppose  that  bill  if 
Congress  truly  feels  this  is  the  wisest  manner  in  which  to  proceed. 

At  the  same  time,  as  I  have  indicated,  we  are  considering  revision 
of  our  Circular  175  procedure  and  would  welcome  advice  and  coun- 
sel from  this  and  other  interested  committees  as  to  how  that  proce- 
dure might  be  improved. 

There  is  no  question  of  Congress'  need  for  a  continuing  flow  of 
information  if  it  is  to  be  in  a  position  adequately  to  perform  its 
functions  in  the  field  of  foreign  relations.  We  have  suggested  several 
ways  in  which  we  would  be  willing  to  help  Congress  meet  that  need. 
We  have  offered   for  consideration   a  number  of   possibilities   for 

^*  Hearings  on  War  Powers  Legislation. 

'^^Id.  at  501. 

^  Francis  O.  Wilcox,  Dean  of  Johns  Hopkins  School  of  Advanced  International  Studies 
and  a  former  Chief  of  Staff  of  the  Senate  Foreign  Relations  Committee,  has  susr.cested 
the  creation  of  a  "Joint  Executive-Legislative  Committee  on  National  Security  Alffairs." 
Wilcox,  Congress,  the  Executive  and  Foreign  Policv  157  (1971). 

='  S.  596,  92nd  Cong.,  1st  Sess. 

'5  Hearings  on  Transmittal  of  Executive  Agreements  to  Congress  at  60-61. 
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improving  the  flow  of  information,  as  well  as  consultations,  on 
important  issues,  and  have  indicated  our  willingness  to  consider 
other  possibilities  the  committees  may  want  to  suggest.  The  com- 
mittees lia^'e  not.  at  least  until  now,  indicated  an  interest  in  discuss- 
ing such  possibilities  with  us.  The  tendency,  rather,  has  been  to  pro- 
pose far-reaching  legislation  which  takes  little  account  of  the 
complexities  of  the  problems  and  which  therefore  tends  to  exagger- 
ate i-ather  than  resolve  the  constitutional  issues. 

]Mr.  Chairman,  we  are  trying  to  approach  this  whole  range  of 
issues  with  an  open  mind  and  a  constructive  attitude.  We  sincerely 
believe  that  if  Congress  will  consider  with  us  creative  possibilities 
for  reconciling  the  constitutional  relationship  between  the  two 
branches  with  the  practical  realities  of  the  late  20  centuiy,  both  the 
Congress  and  the  Executive  will  be  better  able  to  serve  the  Ameri- 
can people. 

Thank  you,  IMr.  Chairman. 

Senator  Ervin.  I  want  to  compliment  you  on  an  all-inclusive 
paper.  I  will  have  to  confess  I  find  some  difficulty  in  seeing  it  as  an 
undue  hampering  of  the  power  of  the  President  to  negotiate  an 
agreement  where  such  an  agreement  involves  the  constitutional 
powers  of  Congress.  In  such  a  case  the  President  would  be  an  agent 
performing  essentially  a  congressional  mission,  and  Congress  could 
prescribe  any  procedures  by  which  a  President  would  exercise  his 
agency. 

For  example.  Congress  has  undoubtedly  power  of  the  pui'se.  Why 
would  it  hamper  the  President  in  negotiating  a  foreign  aid  agree- 
ment for  Congress  to  have  the  power  to  prescribe  a  procedure  which 
specifies  that  this  foreign  aid  agreement  is  not  to  be  valid  unless  it 
lies  before  Congress  for  60  days?  In  other  words,  if  the  power 
involves  a  congressional  power,  the  President  is  in  essence  acting  as 
an  agent  of  the  Congress  in  negotiating  such  an  agreement,  so  why 
should  be  have  an  unrestricted  power  to  negotiate  an  agreement? 
Why  siiould  he  not  be  required  to  in  effect,  tell  a  foreign  nation  that 
an  agreement  will  not  be  effective  until  it  lies  before  Congress  for  60 
days  without  being  disapproved  by  Congress? 

j^Ir.  Ste\'enson.  I  think  it  depends  to  a  certain  extent  on  the  type 
of  agreement  we  are  dealing  with.  Now,  clearly  agreements  Avhich  do 
involve  congressional  action  to  fund  the  obligations  are  made  subject 
to  appropriate  congressional  action.  But  normally  you  have  an 
agreement  v/Jiich  can  be  otherwise  effective  as  to  other  concerns,  and 
so  you  only  have  the  need  for  the  congressional  appropriating  or 
other  action. 

If  the  present  bill  were  in  effect,  you  in  a  sense  would  have  a 
two-step  procedure.  You  would  first  have  to  have  it  tabled  before 
for  Congress  for  this  period  which,  of  course,  if  Congress  were  not 
in  session,  could  be  in  excess  of  60  days,  and  then  in  addition  you 
would  have  to  have  the  further  step  of  the  additional  appropriating 
or  other  action. 

It  seems  to  me  that  it  is  the  same  sort  of  thing  that  you  have  in 
private  practice  in  many  situations,  w^here  certain  types  of  agree- 
ments can  be  more  effectively  negotiated  if  you  authorize  your  nego- 
tiators ahead  of  time  to  reach  a  final  settlement,  and  do  not  impose 
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upon  tliem  the  requirement  of  having  a  further  period  of  time  in 
which  the  principals  can  consider  the  agreement. 

Now,  clearly  Congress  can  ahead  of  time  prescribe  the  parameters 
of  that  discretion  that  they  want  to  give  to  the  negotiators. 

Senator  Ervix.  Isn't  that  in  essence  that  this  bill  attempts  to  say 
to  the  President  ?  You  cannot  negotiate^I  am  leaving  out  of  consid- 
eration the  very  narrow  field  in  which  the  President  may  have  under 
constitutional  power  to  make  an  executive  agreement  without  the 
Congress  having  anything  whatever  to  say  about  the  matter,  but  isn't 
Congress  saying  by  law,  if  this  bill  were  to  be  passed,  that  tlie  Pres- 
ident cannot  make  an  agreement — he  cannot  negotiate  an  agreement 
which  is  in  the  form  of  an  executive  agreement  which  v/ill  be  binding 
on  the  Congress,  where  it  is  necessary  to  call  upon  the  Congress  to  act 
in  this  field,  unless  it  has  been  placed  before  Congress  for  GO  clays.  Is 
that  essentially  wliat  this  bill  is  ? 

Mr.  Stevenson.  Well,  it  seem  to  me.  Senator,  we  are  dealing 
with  two  different  questions.  It  seems  to  me  from  a  negotiating 
standpoint  that  it  is  definitely  advantageous  in  some  circumstances 
for  the  negotiators  to  be  able  to  enter  into  a  binding  agreement. 

Now,  this  is  not  to  say  that  they  should  be  able  to  go  beyond  the 
authority  that  Congress  has  given  them.  They  shouldn't,  and  that 
would  be  an  encroachment  on  Congress'  powers  and  I  think  for  this 
reason  we  quite  appreciate  why  Congress  and  the  relevant  commit- 
tees are  interested  in  seeing  the  agreements  that  have  been  entered 
into  pursuant  to  this  autliority,  and  it  seems  to  me  Congress  can  cir- 
cumscribe that  authority  the  way  it  wants  to.  But  if  in  a  case  where 
the  negotiators  have  carefully  stayed  within  the  authority  that  Con- 
gress has  given  to  them 

Senator  Ervin.  There  wouldn't  be  any  trouble  in  that  case,  v>'here 
the  law  then  limits  the  authority,  there  is  no  trouble  between  a 
master  and  his  agent  where  the  agent  stays  within  the  limits  of  his 
authority. 

]Mr.  Stevenson.  But  it  seems  to  me,  Senator,  that  the  bill  goes 
further  than  that.  If  the  bill  were  in  effect.  Congress  could  in  effect 
change  that  authority.  They  wouldn't  have  to  limit  themselves  to 
passing  a  concurrent  resolution  where  they  felt  the  agents  had 
exceeded  their  authority.  They  could  do  it  if  for  some  reason  they 
changed  their  minds  about  the  situation. 

Senator  Ervin.  Of  course,  there  is  no  room  for  any  disagreement 
or  controversy  or  difference  of  opinion,  I  will  put  it,  where  Congress 
in  advance  authorizes  the  Executive  to  do  certain  things,  either  by 
treaty  or  by  an  executive  agreement.  However,  as  I  construe  your 
statement,  from  the  practical  standpoint  in  all  respects  and  from  a 
constitutional  standpoint  in  many  respects.  Congress  should  not 
restrict  the  power  of  the  President,  in  any  way,  to  negotiate  an 
agreement  which  cannot  possibly  be  carried  out  without  the  subse- 
quent approval  of  Congress  under  the  Constitution. 

Now,  if  I  have  construed  your  views  wrong,  I  would  like  them  to 
be  set  right. 

Mr.  Ste\^nson.  Well,  it  seems  to  me  there  are  many  different 
types  of  executive  agreements  that  we  are  talking  about.  You  your- 
self referred  to  the  very  special  case  of  agreements  which  are  within 
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the  President's  independent  power.  There  are  a  very  limited  number 
which  do  not  require  any  action  by  Congress  either  before  or  after- 
ward. 

I  would  have  trouble  constitutionally  with  applying  any  legisla- 
tion to  these. 

Now,  as  to  the  other  types  of  executive  agreements,  they  are  either 
authorized  by  Congress  beforehand  or  congressional  action  is  re- 
quired subsequently. 

As  to  the  first,  it  seems  to  me  that  the  reason  Congress  has  decided 
to  authorize  the  action  ahead  of  tim.e  is  that  it  would  like  to  see 
these  agreements  concluded  under  the  most  favorable  negotiating 
circumstances,  and  it  seems  to  us  in  these  executive  branch  that  it  is 
advantageous  to  be  able  to  enter  into  a  binding  agreement  without 
this  second  step. 

Now,  to  the  extent  that  the  Executive  exceeds  that  authority,  I 
think  the  Executive  is  at  fault.  I  think  a  reporting  requirement  such 
as  we  suggested  we  would  like  to  work  out  on  a  more  effective  basis 
— in  fact,  most  executive  agreements  are  already  reported — or  the 
Case  bill,  would  certainly  make  sure  that  Congress  could  check  up 
on  wliether  or  not  the  authority  had  been  exceeded. 

Now,  with  respect  to  those  agreements  which  require  additional 
action,  and  therefore  have  to  be  negotiated  subject  to  that  action,  it 
seems  to  me  you  will  have  the  congressional  second  look  anyway, 
because  you  will  have  to,  at  the  time  the  appropriations  action  is 
taken  or  whatever  the  other  implementing  action  is  taken  to  take  a 
decision,  so  it  doesn't  seem  to  me  you  need  this  approach  in  those 
cases. 

Senator  Ervin.  Well,  in  the  long  run,  would  it  not  promote  better 
relations  with  foreign  governments,  which  may  be  ignorant  of  our 
constitutional  process,  to  have  a  statute  that  say  that  this  agreement 
must  lie  before  Congress  for  60  days  before  it  becomes  valid?  Then 
they  can  know  in  advance  that  the  agreement  is  not  valid.  In  other 
words,  your  position,  as  I  would  see  it,  says  that  Congress  must  not 
take  any  action  in  advance.  Congress  must  wait  until  the  Executive 
calls  on  Congress  to  exercise  congressional  powers  to  implement  the 
agreement,  and  then  it  must  rei)udiate  the  agreement  if  it  is  not  in 
harmony  with  it. 

Mr.  Stevenson.  Well,  I  think  the  problem  I  have.  Senator,  is  that 
it  seems  to  me  it  has  to  be  a  two-way  street.  We  cannot  say  to  a  for- 
eign government  this  agreement  is  fine  and  we  accept  it  but  it  can't 
enter  into  effect,  we  won't  be  bound  by  it  mitil  our  Congress  has 
another  look  at  it.  Even  though  we  feel  it  has  been  authorized  by 
what  Congress  previously  did,  we  can't  commit  ourselves  until  it  is 
laid  before  Congress  for  60  days.  Well,  they  will  say,  well,  all  right, 
but  then  obviously  we  are  not  making  any  commitment  and  they  can 
then  change  their  minds  just  as  Congress  can  change  its  mind. 

Senator  Ervin.  That  is  true,  but  I  don't  see  the  two-way  street.  It 
seems  to  me  that  when  the  executive  agreement  cannot  constitution- 
ally be  implemented  without  subsequent  congressional  action,  that 
this  leaves  Congress  in  the  position  it  has  no  way  to  travel  except  let 
our  country  fall  into  an  abyss,  not  traveling  a  two-way  road  but  a 
dead  end  road. 
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111  other  words,  that  is  the  one  thing  the  INIembers  of  Congress 
feel  so  strongly  about  concerning  these  bases  agreements,  that  here 
the  President  goes  and  obligates  the  American  people,  the  American 
Nation,  or  the  United  States,  to  do  certain  things  in  return  for  bases 
and  it  leaves  the  Congress  where  the  only  remedy  is  to  say  we  just 
refuse  to  carry  out  the  agreement  the  President  has  made,  and  it 
seems  to  me  tliat  is  a  rather  poor  way  to  run  a  govermncnt  or  a  rail- 
road, either  one. 

Mr.  STE^^ENS0]s^.  Well,  I  agree  with  your  recent  statement  where 
there  is  a  situation  requiring  additional  congressional  action  and  it 
is  not  a  situation  where  you  have  previously  authorized  the  execu- 
tive branch,  as  in  the  case  of  a  trade  agreement  or  j)ostal  agreement 
where  you  have  said,  all  right,  go  out  and  make  these  agreements 
and  that  is  all  that  has  to  be  done. 

But  where  it  is  a  base  agreement,  for  example,  that  requires  cer- 
tain additional  funds  or  other  congressional  action,  I  think  that  our 
negotiators  are  being  irresponsible  if  they  would  negotiate  such  an 
agreement  without  saying  that  it  is  subject  to  appropriate  congres- 
sional action  in  those  areas,  and  therefore  clearly  the  agreement 
could  not  become  completely  effective  until  that  action  were  taken. 

But  I  think  my  point  is  on  those  agreements  Congress  is  already 
protected  because  you  have  to  come  back  to  Congress  and  you  at 
that  point  can  decide  if  you  don't  want  to  appropriate  the  funds  or 
to  go  forward. 

Senator  Ervin.  Yes,  but  that  puts  Congress  in  quite  a  bind 
because  Congress  has  to  stand  up  in  the  face  of  the  world  and  say  to 
the  President,  say  to  the  foreign  nation,  we  don't  agree  with  the 
President  in  this  executive  agreement  which  calls  upon  us,  before  it 
has  constitutional  effect,  to  exercise  certain  powers  the  Constitution 
gives  us.  So  we  are  left  in  a  position  v^here  we  have  to  repudiate  the 
President's  action  in  the  presence  of  the  whole  world  and  it  seems  to 
me  that  some  method  of  letting  the  President  know  the  extent  of  his 
authority  or  how  far  he  is  going  to  be  supported  in  advance  would 
be  helpful  in  our  diplomatic  relations  instead  of  harmful. 

]Mr.  Ste\tnson.  Well,  it  seems  to  me.  Senator,  that  certainly  as  a 
legal  matter,  where  the  agreement  was  negotiated  the  way  it  should 
be,  being  made  subject  to  whatever  additional  congressional  action  is 
required  (that  is  one  of  the  terms  of  the  agreement  and  the  other 
country  accepts  that),  it  has  to  accept  the  possibility  that  Congress 
M'ill  not  appropriate  the  funds  or  take  the  other  necessary  action. 
That  seems  to  be  much  less  serious  than  what  could  happen  under 
this  present  bill  because  under  this  present  bill  you  could  have  an 
agreement,  say,  a  trade  agreement  or  postal  agreement  which  is 
something  clearly  within  the  powers  you  have  given  the  negotiators, 
they  go  ahead  and  negotiate  it,  and  then  they  come  back  and  Con- 
gress passes  a  concurring  resolution  saying,  no,  we  don't  want  that 
to  go  into  effect.  It  seems  to  me  that  is  a  more  direct  repudiation 
because  here  they  were  acting  within  their  authority,  yet  you  have 
in  effect  changed  that  authority. 

Senator  Erven.  Well,  as  a  practical  matter,  the  views  that  you 
express  would  almost  compel  Congress  to  go  along  with  the  Presi- 
dent's agreement  regardless  of  whether  the  Congress  thought  it  was 
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■wise  or  not.  It  is  sort  of  like  a  man'  wife  going  out  and  buying 
goods  on  credit  that  the  husband  doesn't  think  she  ought  to  buy.  He 
could  hardly  tell  the  tradesman  who  sold  his  wife  tlie  goods  on 
credit,  I  am  not  going  to  honor  my  wife's  obligations.  It  puts  him  in 
an  impossible  situation  if  he  has  an  unwise  and  extravagant  wife 
and  your  position  as  I  see  it  puts  the  Congress  in  exactly  the  same 
unfortunate  position. 

Mr.  STE%rENS0N.  Well,  my  own  view.  Senator,  is  that  you  would 
be  in  a  more  difficult  position  in  the  practical  carrying  out  of  the 
present  bill  than  we  are  under  the  existing  situation.  I  don't  say  the 
existing  situation  has  always  been  perfect  but  it  seems  to  me  the 
Congress  does  have  capacity  to  deal  with  it  and  will  have  that 
capacity  even  more  if  more  effective  reporting  procedures  are  carried 
out. 

Senator  Ervix.  I  understand  you  to  take  the  position  that  Senator 
Case's  bill,  which  requires  the  submission  of  some  of  tJie^e  agree- 
ments, in  the  form  of  a  treaty,  or  Congress  will  withhold  funds,  is 
unconstitutional,  am  I  correct  ? 

jNIr.  Stev'enson.  Yv^ell,  of  course.  Senator  Case's  bill  requiring  that 
these  agreements  be  approved  as  treaties  or  the  funds  will  not  be 
appropriated  seems  to  me  unnecesary  from  the  standpoint  of  Con- 
gress if  Congress  disagrees  with  these  agreements  as  a  substantive 
matter.  In  each  case,  it  was  made  clear  that  the  agreements  were 
subject  to  congressional  action,  action  with  respect  to  the  necessary 
funds,  so  I  think  Congress  doesn't,  as  a  legal  matter,  either  constitu- 
tionally or  internationally,  to  provide  those  funds.  And  it  also  seems 
to  us  that  it  would  not  be  desirable  to  have  those  agreements 
adopted  as  treaties  because  this  would  imply  a  political  tvjje  of  com- 
mitment which  we  very  carefully  wished  to  avoid.  We  didn't  want 
to  make  any  commitment  to  defend  The  Azores  or  any  commitments 
as  far  as  the  defense  of  Bahrein.  We  simply  wanted  the  right  to  use 
those  facilities. 

Senator  Ervhst.  But  jout  position  allows  Congress  no  choice  as  I 
see  it.  If  the  President  were  to  submit  these  agreements  in  the  form 
of  a  treaty,  then,  during  the  debate,  the  Senate  can  advise  as  well  as 
consent.  If  the  agreement  is  not  submitted  as  a  treaty,  but  as  an 
executive  agreement,  the  only  power  Congress  would  have  would  be 
just  to  refuse  to  carry  out  the  agreement  or  consent  to  it. 

]Mr.  Ste\^nsox.  Well,  I  think  the  executive  branch  would  be  irre- 
sponsible, and  I  don't  tliink  we  have  been,  if  additional  congres- 
sional action  is  required  and  we  don't  put  in  the  agreement  that  it  is 
subject  to  that  action. 

Now,  if  that  is  })ut  in,  I  don't  see  it  is  a  repudiation.  It  is  some- 
thing that  all  parties  acknowledge,  that  since  Congress  hadn't  acted 
beforehand,  it  had  a  right  to  consider  this  later  on. 

Senator  Ervin.  Unfortunately,  the  Constitution  itself  doesn't  say 
what  has  to  be  put  in  the  form  of  an  agreement.  I  can  see  a  consti- 
tutional objection  that  flatly  said  to  the  President,  we  will  invalidate 
agreements  you  have  the  power  to  make.  I  can  see  a  constitutional 
objection  to  that  but  I  can't  see  it  to  the  other  matters.  And  I  can 
certainly  say,  as  a  practical  matter,  it  is  more  convenient  to  the 
negotiator  to  go  out  and  present  to  the  world  a  theory  that  he  has 
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got  absolute  power  to  make  any  agreement  he  wishes  to  without 
divuilging  the  limitations  on  his  authority,  but  I  don't  see  where  it 
helps  our  system  of  government  very  much  unless  you  believe  that 
the  constitutional  powers  should  be  unduly  weighted  in  favor  of  the 
Executive  and  against  the  Congress. 

Another  matter  concerns  me — I  read  a  statement  in  the  paper  by 
General  V/lieeler,  I  believe  it  was,  to  the  eti'ect  that  other  countries 
would  accept  it  as  a  more  binding  commitment  for  American  gov- 
ernment to  make  agreements  to  station  troops  in  the  country  than 
it  would  to  have  some  written  documents  to  that  effect  in  the  form 
of  a  treaty.  That  is  not  exactly  what  he  said  but  that  is  what  it 
meant  to  me.  When  the  Executive  makes  an  agreement  to  station 
troops  in  a  country,  those  troops  might  come  under  attack.  If  those 
troops  are  attacked,  we  will  have  to  repel  the  action  from  some  other 
nation.  For  this  reason  I  think  it  would  be  wise  for  the  Executive 
under  agreements  of  this  kind  to  submit  them  in  the  form  of  a 
treaty. 

Mr.  Ste\-ensox.  "Well,  this  question,  as  you  said,  has  been  one  of 
the  most  difiicult  problems  that  lawyers  in  the  executive  branch  and 
in  the  Congress  have  wrestled  with,  as  to  what  should  be  the  appro- 
priate scope  for  treaties  as  opposed  to  executive  agreements.  Of 
course,  you  are  familiar  with  our  175  procedure  and  additional 
attcm|)ts  to  define  those  cases  where  we  would  insist  that  the  treatj^ 
form  be  used.  As  I  said,  we  are  currently  in  the  process  of  attempt- 
ing to  reconsider  this  again  to  try  to  make  our  approach  to  this 
problem  more  meaningful  and  we  would  certainly  respect  and 
appreciate  any  of  your  views. 

Senator  Ervin.  I  also  have  a  little  difficulty  accepting  the  theory 
that  the  President  is  the  only  person  who  can  prescribe  the  proce- 
dures by  which  executive  treaties  are  to  be  made  because  the  necessary 
and  projoer  clause  of  Section  8  of  Article  1  says : 

The  Congress  shall  have  the  power  to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing  powers  and  all  other 
powers  vested  by  this  Constitution  in  the  Government  of  the  United  States  or 
in  any  department  or  officer  thereof. 

For  example,  consider  the  situation  involved  in  the  Pink  and  the 
Behnont  cases.  I  don't  see  why  Congress  would  lack  the  constitu- 
tional power  to  say  that  those  agreements  should  be  filed  w^ith  the 
Congress  before  they  become  finally  effective,  or  at  least  made 
known  to  the  Congress.  I  don't  believe  the  Constitution  intends  the 
President  to  make  executive  agreements  which  have  the  force  of  law 
as  they  did  in  those  cases  in  secrecy.  I  would  think  that  the  Con- 
gress would  still  be  authorized  under  the  necessary  and  proper 
clause  to  set  up  a  procedure  which  would  require  that  the  agree- 
ments be  made  public,  or  it  could  undertake  to  invalidate  them  if 
they  were  not  made  public. 

ISIr.  Stevensox.  I  think,  Senator,  the  question  of  the  meaning  of 
the  necessary  and  proper  clause  in  this  context  is  a  difficult  question. 
I  think  on  the  one  hand  it  is  entirely  clear  as  you  pointed  out  that  it 
is  not  limited  to  doing  what  is  necessary  and  proper  with  respect  to 
Congress'  powers.  It  specifically  refers  to  other  powers. 

On  the  other  hand,  clearly  we  have  as  a  basic  principle  of  our 
Constitution  the  separation  of  powers  principle  and  the  necessary 
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and  proper  clause  if  abused  could  in  effect  override  this  principle. 
The  attempt  was  made  to  override  what  were  clearly  presidential 
powers  in  the  Myers  case,  where  Congress  attempted  to  in  effect  reg- 
ulate the  President's  powers  to  dismiss  a  Federal  official  and  in  some 
of  the  other  cases  where  Congress  in  effect  tried  to  limit  the  Presi- 
dent's power  to  give  pardons. 

So  I  think  surely  Congress  does  have  a  role  if  what  it  is  doing 
implements  the  President's  power. 

On  the  other  hand,  if  it  uses  the  necessary  and  proper  clause  as  a 
way  of  taking  away  what  is  meant  to  be  the  President's  power,  then 
I  have  problems. 

Now,  of  course,  there  are  many  areas  where  the  powers  are  shared 
and  clearly  the  clause  can  have  a  very  definite  role  there. 

Senator  Ervij^t.  I  don't  disagree  with  you  in  the  idea  that  Con- 
gress cannot  under  the  necessary  and  proper  clause  deny  the  Presi- 
dent the  power  to  exercise  his  constitutional  power  to  make  execu- 
tive agreements  in  a  limited  number  of  cases,  but  I  think  Congress 
can  provide  procedures  by  which  those  powers  could  be  exercised 
insofar  as  those  procedures  are  reasonable  and  do  not  deny  him  in 
the  end  the  right  to  exercise  those  powers. 

For  example,  in  the  Meyers  case,  I  think  if  Congress  had  had  a 
role,  Congress  could  pass  a  valid  law  under  the  necessary  and  proper 
clause  to  say  that,  before  a  presidential  appointee  who  has  been  con- 
firmed by  tiie  Senate  can  be  denied  the  right  to  draw  his  salary,  the 
President  must  make  a  public  announcement  of  the  fact  that  he  has 
removed  him  from  office. 

Mr.  Ste^tsnsgn.  Well,  the  case  that  gives  me  particular  concern, 
Senator,  would  be  the  case  of  one  of  these  agreements  within  the 
President's  individual  powers.  As  I  say,  there  are  very  few.  Say  an 
armistice  agreement  or  perhaps  this  agreement  that  they  are  cur- 
rently negotiating  on  incidents  at  sea  that  is  clearly  within  the  Com- 
mander-in-Chief power. 

It  seems  to  me  a  requirement  that  that  agreement  cannot  become 
effective  without  Congress  having  not  acted  for  60  days,  or  to  put  it 
differently,  that  Congress  could  prevent  that  agreement  from  becom- 
ing effective  by  taking  action,  does  not  merely  implement  the  Presi- 
dent's power  but  takes  away  his  power  because  otherwise  he  could 
have  had  an  agreement  while  if  this  is  law,  he  wouldn't  have  an 
agreement. 

Senator  Ervin.  I  am  constrained  to  agree  with  you  on  that.  I 
don't  think  Congress  could  prescribe  procedures  that  had  the  effect 
of  preventing  the  President  from  exercising  his  powers  ])ut  I  think 
Congress  could  prescribe  procedures  which  would  require  that  agree- 
ment be  made  public. 

Mr.  Stevenson.  Well,  as  I  indicated,  we  are  not  opposed  to  the 
Case  bill  requiring  the  transmittal  of  executive  agreements  to  the 
Congress.  We  thought  we  could  achieve  the  same  objectives  through 
other  procedures. 

Senator  Ervin.  I  have  to  be  on  the  Senate  floor  at  12  :oO.  I  know 
there  are  some  questions  that  other  questioners  would  like  to  ask.  I 
have  finished  mine,  I  hope.  I  am  sorry  it  took  so  long  because  you 
have  presented  a  very  fine  paper.  If  you  will  pardon  me  for  saying 
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so,  I  tliink  you  are  an  advocate  for  tlie  Department  which  you  are 
in,  and  although  we  disagree  on  many  points,  I  think  you  have  pre- 
sented the  case  for  the  Department  of  State,  well,  which  you  should, 
as  an  advocate. 

]Mr.  STE^^NS0]sr.  I  think  you  have  promoted  me,  Senator,  because 
Senator  Fulbright  called  me  a  house  counsel  and  I  would  rather  be 
an  advocate. 

Senator  Ervin.  I  think  you  make  about  as  fine  an  advocacy  for 
the  position  of  the  power  of  the  Executive  and  the  weakness  of  the 
Congress  in  this  field  to  be  made,  because  I  think  you  leave  us  just 
one  method  for  protecting  ourselves,  and  our  powers.  That  method  is 
to  repudiate  something  the  Executive  has  already  done  and  that,  to 
refer  to  my  previous  example,  is  like  the  man  who  refuses  to  pay  his 
wife's  bill.' It  puts  us  in  a  rather  embarrassing  position. 

Can  you  come  back  at  2  :30  ? 

]Mr.  Stevenson.  Yes,  sir.  [Mr.  Stevenson's  testimony  resumes  at 
page  279,  infra.'] 

Senator  Ervin.  Then  the  committee  will  stand  in  recess  until  2  :oO. 

(Whereupon,  at  12 :30  p.m.,  the  hearing  was  recessed  to  reconvene 
at  2 :30  p.m.  the  same  day. ) 

AFTERNOON  SESSION 

Senator  Ervin.  The  committee  will  come  to  order  and  counsel  will 
call  the  next  witness. 

Mr.  Edmisten.  ISIr.  Chairman,  we  are  honored  to  have  Prof. 
Henry  Field  Haviland,  who  is  Professor  of  International  Politics  at 
the  Fletcher  School  of  Law  and  Diplomacy  of  Tufts  University. 

STATEMENT  OF  PROF.  H.  FIELD  HAVILAND,  FLETCHER  SCHOOL 
OF  LAW  AND  DIPLOMACY,  TUFTS  UNIVERSITY 

Senator  Ervin.  I  want  to  thank  you  for  your  presence  and  your 
willingness  to  give  us  the  benefit  of  your  views  on  this  very  impor- 
tant question. 

Professor  Haviland.  Thank  you.  Senator. 

I  am  glad  to  be  here  and  I  appreciate  the  invitation. 

If  I  may,  I  should  like  to  read  my  statement  which  is  reasonably 
brief  and  I  think  will  help  to  convey  my  thoughts  in  the  most 
efficient  way  possible. 

Senator  Ervin.  That  will  be  entirely  satisfactory. 

Professor  Haviland.  The  present  concern  regarding  the  increased 
use  of  executive  agreements  in  lieu  of  treaties  is  only  one  aspect  of  a 
broader  and  deeper  agitation  regarding  the  general  state  of  health 
of  executive-legislative  relations.  If  one  could  reduce  the  fever  of  the 
general  situation,  one  would  surely  alleviate  the  treaty  ailment.  And, 
if  one  does  not  deal  with  the  causes  of  the  broader  distress,  concen- 
tration primarily  on  the  treaty  issue  is  likely  to  produce  only  lim- 
ited relief. 

Thus  I  should  like,  first,  to  make  a  few  observations  about  the 
general  condition  of  the  interbranch  relationship  before  focusing 
more  specifically  on  the  treaty  question. 
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STATE  OF  INTERBR.'i.NCH  RELATIONS 

At  the  outset,  we  should  remind  ourselves  what  an  unusual  con- 
trivance our  separation  of  powers  system  is,  especially  the  extraordi- 
nary degree  of  autonomy  bestowed  upon  each  of  the  three  branches. 
And  it  is  a  tribute  to  our  Nation  that  we  have  made  the  system 
work  as  well  as  we  have — much  to  the  amazement  of  friend  and  foe 
alike.  Nonetheless,  certain  current  foreign  policy  issues,  particularly 
Vietnam,  have  severely  strained  the  relationship  and  have  raised 
serious  questions  about  its  future. 

Underlying  these  current  storms  are  certain  long  term  currents 
whirh  tend  to  exacerbate  a  relationship  which  has  never  been  easy. 
On  the  one  hand,  because  today's  foreign  relations  play  a  much  more 
important  role  in  our  national  life  and  require  a  far  greater  commit- 
ment of  resources,  both  human  and  material,  both  houses  of  Con- 
gress have  become  involved  in  almost  all  issues  of  foreign  policy, 
whether  they  concern  Vietnam,  China,  the  Soviet  Union,  NATO,  the 
United  Nations,  arms  control,  trade,  foreign  aid,  the  ]\Iiddle  East, 
Latin  America,  or  South  Africa. 

At  the  same  time,  other  developments  have  made  it  increasingly 
difficult  for  the  Congress  to  fulfill  its  new  responsibilites  adequately. 
The  tremendous  volume  and  complexity  of  foreign  affairs  made  it 
impossible  for  Congressmen  or  their  modest  staffs  to  keep  abreast  of 
more  than  a  small  portion  of  the  flood  of  external  business.  Not  only 
is  the  relevant  information  massive  and  complex,  but  it  is  often 
hidden  behind  the  pervasive  fog  of  secrecy. 

The  organization  of  Congress  itself  leaves  much  to  be  desired  with 
its  extreme  decentralization  among  houses,  parties,  committees,  and 
individual  members.  And  the  accelerating  pace  of  international  rela- 
tions requires  not  only  more  but  faster  decisions.  All  of  these  factors 
have  tended  to  strengthen  the  role  of  the  executive  branch  in  rela- 
tion to  the  Congress  and  to  increase  the  tension  between  the  two 
branches. 

These  trends  pose  the  paradoxical  challenge  that  close  executive- 
legislative  collaboration  is  more  essential  than  ever  before — and  yet 
more  difficult. 

NEED  FOR  IMPROVED  COLLABORATION 

Wliat,  then,  should  be  the  general  strategy  for  improving  this  sit- 
uation, including  possible  revision  of  the  treaty  system? 

The  key  imperative,  it  seems  to  me,  is  that  every  practical  measure 
be  taken  by  both  branches  to  facilitate  regular,  systematic  and  full 
consultation  on  all  major  foreign  policy  issues.  This  is  not  primarily 
a  question  of  constitutional  or  organizational  revision  but  of  funda- 
mental reorientation  of  basic  political  concepts  and  practices. 

There  are  those,  of  course,  who  argue  against  increasing  execu- 
tive-legislative interdependence,  not  only  on  the  ground  that  the 
Constitution  and  tradition  have  supported  a  uniquely  dominant  role 
for  the  executive  but  that  the  current  trends,  referred  to  earlier,  fur- 
ther reinforce  the  leadership  of  the  executive. 

I  believe,  however,  that  there  are  equally  cogent  reasons  why  spe- 
cial efforts  should  be  made  to  strengthen  the  relationship  between 
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the  two  branches,  especially  by  reinforcmg  the  role  of  the  Congress. 
It  is  clear  that  in  today's  world  the  support  of  Congress  is  essential 
for  the  success  of  administration  policy  in  most  foreign  policy  areas, 
and  the  Congress  has  powerful  sanctions  to  compel  executive  cooper- 
ation. Better  this  cooperation  be  early  and  willing  than  late  and 
forced.  The  executive  should  recognize  that  it  needs,  and  can  benefit 
from,  the  unique  assets  of  the  Congress,  particularly  the  special  rela- 
tionship between  its  JMenibers  and  their  constituencies.  At  the  same 
time,  tlie  Congress  lias  the  responsibility  to  concentrate  on  the  larger 
issues,  not  minutiae,  to  use  its  deliberations  for  serious  analyis,  not 
mean  politicking,  to  make  its  organization  and  procedures  more 
efficient  and  democratic,  and  to  observe  legitimate  requirements  of 
secrecy.  This  does  not  require  any  guarantee  of  automatic  agree- 
ment between  the  branches  or  the  parties — only  the  obligation  of 
regular,  s^'stematic  and  full  consultation  between  the  branches  and 
the  parties. 

If  this  approach  seems  to  be  a  counsel  of  perfection  to  be  expected 
only  in  some  distant  Utopia,  let  me  say  that  it  is  no  more  than  has 
already  been  achieved  by  some  of  our  wiser  statesmen  on  certain 
occasions  in  the  past.  The  classic  example  is  the  role  played  by  Sena- 
tor Arthur  Yandenberg  in  cooperating  with  the  Democratic  adminis- 
trations of  Presidents  Roosevelt  and  Truman  to  establish  the  United 
Nations,  the  INIarshall  Plan,  and  NATO. 

Against  this  background,  what  should  be  our  policy  regarding  the 
widespread  use  of  executive  agreements  in  lieu  of  treaties  ? 

THE  CASE  FOR  TREATIES 

It  is  not  necessary  to  I'eview  here  what  is  enshrined  in  every  civics 
textbook :  the  rationale  for  the  original  treaty  provisions  of  the  Con- 
stitution. Those  who  continue  to  defend  the  treaty  procedure  argue 
that  nothing  has  changed  the  logic  or  letter  of  the  Constitution,  that 
all  significant  international  agreements  should  be  dealt  with  as  treat- 
ies, that  legislative  participation  is  more  essential  than  ever  before, 
and  that  the  Senate  is  the  preferable  legislative  partner  in  the  proc- 
ess because  of  its  smaller  size,  longer  tenure,  and  greater  experience 
in  such  matters. 

Increasingly,  however,  a  growing  body  of  public  opinion  has 
become  persuaded  that  the  treaty  procedure  is  not  well  suited  to 
today's  circumstances.  There  are  those  who  argue  that  the  volume, 
complexity,  sensitivity  and  pace  of  contemporary  foreign  affairs 
make  it  difficult  and  undesirable  for  the  Congress  to  participate  in 
considering  international  agreem.ents  to  the  extent  anticipated  in  the 
Constitution.  To  the  degree  that  the  Congress  should  be  a  partner  in 
the  process,  it  is  argued  tliat  the  House  of  Representatives  has  as 
gooct  a  claim  to  this  role  as  the  Senate.  Furthermore,  the  require- 
ment of  a  two-thirds  majority,  which  gives  extraordinary  blocking 
power  to  the  representatives  of  as  small  a  portion  of  the  country  as 
7  percent  of  our  population,  seems  unduly  restrictive.  A\^iile  most 
commentators  on  this  subject  would  not  favor  repealing  the  constitu- 
tional treaty  provisions,  many  prefer  that  the  treaty  procedure  be 
reserved  for  only  the  most  significant  international  agreements 
which  are  likely  to  have  the  most  crucial  consequences  for  U.S. 
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society  and  therefore  call  for  extraordinary  popular  support.  The 
great  majority  of  agreements,  however,  dealing  with  less  momentous 
matters,  do  not  justify  this  procedure  and  are  better  dealt  with  by  a 
less  restrictive  and  more  flexible  procedure,  preferably  involving 
both  Houses  of  Congress  acting  by  simple  majority  vote. 

RISE  OF  THE  EXECUTIVE  AGREEMENT 

Practice  and  law  have  followed  this  route,  largely  via  the  evolu- 
tion of  the  executive  agreement  procedure.  It  is  not  necessary  here  to 
repeat  the  history  of  this  development,  including  the  intricate  and 
controversial  legal  arguments  pro  and  con.  Suffice  it  to  say  that  the 
executive  branch  has  resorted  increasingly  to  the  use  of  executive 
agreements,  especially  since  the  Second  World  War,  and  that  the 
great  majority  of  expert  observers  concur  that  such  agreements,  as 
well  as  less  formal  executive  commitments,  have  essentially  the  same 
legal  authority  as  treaties. 

Those  who  support  this  trend,  especially  the  denizens  of  the  exec- 
utive branch,  justify  their  position  by  arguing  that  executive  agree- 
ments are  more  appropriate  for  less  critical  matters,  provide  a  more 
efficient  means  of  dealing  with  a  large  volume  of  transactions,  pro- 
tect secret  information  more  effectively,  frequently  involve  legisla- 
tive endorsement  either  by  prior,  concurrent,  or  subsequent  approval, 
and,  when  they  receive  such  legislative  blessing,  are  more  democratic 
because  they  involve  both  Houses  and  are  dealt  with  by  simple 
majority  rule. 

In  attempting  to  establish  some  boundary  between  treaties  and 
executive  agreements,  the  Department  of  State  has  said  that  it 
restricts  the  use  of  nontreaty  agreements  to  those  made  in  accord- 
ance with:  (a)  existing  legislation  or  treaty,  (b)  congressional 
approval  or  implementation,  or  (c)  the  President's  constitutional 
power.  It  is  not  surj)rising  that  the  Congress  has  been  less  than  sat- 
isfied with  this  Del]:»hic  language.  And  I  suspect  that  it  will  be  dif- 
ficult ever  to  formulate  much  more  precise  guidelines  which  will  be 
acceptable  at  both  ends  of  Pennsylvania  Avenue. 

The  weight  of  expert  opinion  supports  the  view  that  the  Presi- 
dent's authority  to  engage  in  executive  agreements  and  other  less 
formal  international  commitments  flows  not  only  from  his  constitu- 
tional authority  but  from  his  general  executive  responsibilities  and 
is  not  necessarily  dependent  on  legislative  approval.  Hence,  it  is 
doubtful  that  Congress  can  legally  contravene  this  authority  without 
the  President's  consent  or  constitutional  amendment. 

Aside  from  the  question  of  legality,  however,  what  would  seem  to 
be  desirable  and  feasible?  I  suggest  that  the  objective  to  be  empha- 
sized is  to  strengthen  executive-legislative  collaboration,  for  the  rea- 
sons stated  earlier,  by  maximizing  the  participation  of  both  houses 
of  Congress,  acting  by  simple  majority,  in  processing  all  executive 
agreements. 

PROPOSED  STANDARDS  AND  PROCEDURES 

While  we  have  seen  that  it  is  difficult  to  formulate  any  absolutely 
precise  guidelines  to  govern  such  interbranch  collaboration,  the  situ- 
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consultative  procedures  to  help  interpret  those  standards. 

In  thinking  about  appropriate  guidelines,  I  favor  the  current 
practice  of  reserving  the  treaty  procedure  for  relatively  rare  agree- 
ments of  exceptional  significance  calling  for  extraordinary  popular 
support.  For  other  accords,  I  suggest  that  the  normal  procedure 
should  be  to  submit  them  all  as  executive  agreements  to  both  houses 
of  Congress  for  their  review  and  approval. 

If  the  President  contends  that  some  agreements  are  too  sensitive 
to  be  exposed  to  general  i-eview,  it  is  possible  to  adoi)t  special  secu- 
rity safeguards  such  as  those  proposed  in  Senator  Ervin's  bill  S. 
3475.  It  may  still, be  possible,  however,  that  the  Chief  Executive  will 
insist  on  withholding  certain  agreements  from  legislative  scrutiny 
for  reasons  of  security  or  other  exceptional  circumstances.  Because 
we  have  seen  such  executive  privilege  grossly  abused  in  the  past,  I 
should  hope  that  everything  possible  would  be  done  to  discourage 
such  exceptions.  Nonetheless,  they  are  not  only  possible  but  legal. 
Thus  it  would  seem  appropriate  to  consider  providing  for  such 
exceptions,  hopefully  with  the  consent  of  Congress. 

Words  do  not  interpret  themselves,  however.  There  should  be  some 
regular  consultative  procedures  to  facilitate  systematic  and  full  com- 
munication between  the  two  branches  regarding  all  phases  of  proc- 
essing both  treaties  and  executive  agreements,  from  planning  to 
implementation,  and  especially  for  dealing  with  exceptional  cases. 
Participation  in  such  consultation  could  vary  according  to  subject 
matter  and  other  considerations.  The  process  would  be  greatly  facili- 
tated, however,  if  it  were  linked  to  an  arrangement  for  continuing 
dialogue  between  the  key  foreign  policy  leadership  of  both  branches, 
including  bipartisan  representation  from  relevant  committees  of 
both  houses.  Such  consultation  could  not  entirely  eliminate  friction 
between  the  two  branches,  but  it  could  reduce  it  substantially. 

PROCEDTJRES  FOR  CONGRESSIONAL  APPROVAL 

AVlien  executive  agreements  are  submitted  to  the  Congress,  should 
they  be  given  positive  approval  by  majority  vote  or  should  they 
become  effective  automatically  unless  voted  down  by  majority  vote, 
as  proposed  in  S.  3475  ?  Positive  majority  endorsement  is  the  normal 
legislative  procedure,  and  there  is  no  logical  reason  why  it  should 
not  be  applied  in  the  case  of  executive  agreements.  On  tactical 
grounds,  however,  because  the  procedure  of  automatic  passage, 
unless  voided  hj  negative  majority,  seems  kinder  to  the  executive, 
this  approach  is  more  likely  to  win  executive  cooperation.  Further- 
more, such  a  procedure  makes  it  easier  to  process  numerous  minor 
agreements  without  specific  action  by  the  Congress. 

If  the  latter  system  is  adopted,  is  the  proposed  60-day  review 
period  too  long,  too  short,  or  just  right?  Of  course,  there  can  be  no 
categorical  answer  to  this  question.  An  impatient  President  might 
argue  for  faster  action  in  some  cases,  or  either  branch  might  want 
more  time  for  deliberation  in  other  cases.  It  would  seem  desirable, 
therefore,  for  the  Congress  to  be  prepared  to  consider  and  accommo- 
date occasional  exceptions  regarding  the  duration  of  legislative 
review. 
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CONCLUSIONS 

To  summarize  my  tliouglits,  a  central  tlieme  that  deserves  empha- 
sis is  that  the  treaty  problem  is  only  one  aspect  of  the  profound  ten- 
sion which  has  developed  in  recent  times  between  the  two  brandies, 
and  that  problem  can  be  dealt  with  effectively  only  as  part  of  a 
broader  strategy  to  improve  the  basic  relationship.  At  the  root  of 
the  situation  is  the  need  for  a  fundamental  revision  of  concepts  and 
practices  on  both  sides  which  will  encourage  and  facilitate  more  reg- 
ular, systematic,  comprehensive  and  bipartisan  consultation  between 
the  executive  and  legislature. 

To  make  this  work,  tlie  Congress  as  well  as  the  Executive,  need  to 
improve  their  intei'nal  functioning,  including  more  effective  concen- 
tration on  the  analysis  of  key  issues,  better  coordination  among  the 
relevant  components  of  each  branch,  more  adequate  bipartisan  con- 
sultation, and  more  efficient  and  democratic  procedures.  This 
approach  is  not  an  impractical  dream  but  is  a  realistic  possibility 
calling  for  no  more  than  the  exercise  of  courageous  and  patient  states- 
manship which  has  been  practiced  on  past  occasions  and  could  be 
practiced  again. 

With  regard  to  the  specific  problem  before  us,  there  is  no  question 
that  the  negotiation  of  executive  agreements  with  only  minimal  leg- 
islative participation  has  been  carried  too  far,  and  that  there  is  need 
for  correcting  the  balance.  I  have  suggested  that  the  traditional 
treaty  procedure  is  not  as  well  suited  to  contemporary  circumstances 
as  it  seemed  two  centuries  ago  and  should  be  reserved  primarily  for 
a  relatively  small  number  of  accords  which  are  regarded  as  of 
extraordinary  significance  and  worthy  of  overwhelming  public 
approval.  The  more  typical  situations  should  be  handled  as  executive 
agreements  submitted  for  review  by  both  houpes  of  Congress  acting 
by  majority  rule.  The  provisions  of  S.  3475  would  make  it  possible 
for  tlie  Congress  to  handle  a  large  volume  of  such  agreements  with  a 
minimum  of  formal  action  and  within  relatively  short  periods  of 
time. 

Although  the  President  has  the  legal  authority  to  negotiate  such 
agreements  without  express  legislative  approval,  the  growing 
involvement  of  Congress  in  foreign  aft'airs  and  the  general  desirabil- 
ity of  democratic  participation  and  support  argue  that  the  President 
should  accept  the  maximum  degree  of  legislative  partnership  possi- 
ble. In  the  rare  case  of  exceptionally  sensitive  agreements,  S.  3475 
would  seem  to  provide  reasonable  safeguards. 

Thank  you. 

Senator  Er\t:n.  We  have  a  procedure  to  which  you  have  alluded 
by  which  Congress  has  delegated  to  the  President  certain  powers 
such  as  the  power  to  reorganize  the  executive  departments  and  agen- 
cies, and  providing  that  they  should  have  legal  effect  unless  they  are 
vetoed  by  one  or  the  other  of  the  two  houses  of  Congress  within  a 
limited  period  of  time. 

Now,  despite  the  fact  that  we  have  had  some  constitutional  objec- 
tions voiced  to  us  this  morning  by  the  counsel  for  the  Department  of 
State  it  seems  to  me  it  is  constitutionally  permissible,  with  the 
exception  of  those  few  areas  in  which  the  President  has  constitu- 
tional power  to  make  executive  agreements  which  are  binding  with- 
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out  consultation  of  Congress,  for  Congress  to  have,  in  tliis  bill,  a 
procedure  similar  to  the  executive  reorganization  procedure,  that 
would  enable  Congress  to  at  least  know  what  is  going  on  and  to 
automatically  approve  the  great  majority  of  executive  agreements 
vv'ithout  any  great  difficulty  and  reserve  itself  power  to  nullify  or 
disapprove  of  a  limited  number  of  executive  agreements. 

Do  you  have  any  constitutional  qualms  on  that  question  ? 

Professor  Ha\t[land.  Not  a  bit,  Senator.  I  think  both  on  demo- 
cratic groimds  and  on  legal  grounds  that  seems  to  be  a  sensible  and 
constructive  proposal.  As  I  said  in  my  statement,  I  think  it  behooves 
the  executive  branch  to  accept  and,  as  a  matter  of  fact,  welcome  the 
maximum  degree  of  legislative  participation  possible,  especially  if 
this  can  be  done  without  excessive  delay  or  the  imposition  of  unrea- 
sonable obstacles.  I  think  your  procedure  is  reasonable  on  that  score. 
The  only  place  where  I  think  the  picture  is  a  bit  hazy  is,  as  you  well 
know,  according  to  law  and  tradition,  the  boundary  which  determines 
where  the  President  can  act  by  executive  agreements  without  specific 
legislative  concurrence.  I  think  one  can  make  a  good  case,  as  I  men- 
tion in  my  statement,  that  legally  he  probably  can  make  any  execu- 
tive agreement  without  specific  legislative  authorization,  but  I  think 
you  are  quite  within  your  rights,  and  it  is  a  constructive  act,  to  pro- 
pose your  system.  I  am  urging  that  the  Executive  accept  that 
s^^stem. 

^  Senator  Ervln.  The  testimony  of  ISlr.  Stevenson  this  morning  is  to 
the  effect  that  as  he  put  it,  97  percent  of  all  executive  agreements 
are  either  based  on  some  prior  treaty  or  some  prior  authorization  of 
the  Congress  or  called  for  congressional  implementation  l)y  subse- 
quent legislation.  For  that  reason,  I  have  found  it  very  difficult  to 
accept  the  theory  that  setting  up  machinery  that  would  provide  for 
congressional  review  of  these  matters,  is  beyond  the  constitutional 
power  of  Congress. 

Professor  Haviland.  I  agree  with  3^ou. 

Senator  Er\t[x.  I  agree  with  your  opening  observation  that  the 
controversy  between  the  Congress  and  Executive  with  respect  to  the 
const itutionpJity  and  desirability  of  executive  agreements  is  just  a 
part  of  a  general  unfortunate  conflict  which  has  developed  between 
the  two  branches  during  recent  yeai*s  in  a  number  of  aspects.  I 
attribute  part  to  the  fact  that  during  recent  years  we  have  had  a 
tendency  on  the  part  of  Presidents  of  the  both  political  parties  to 
isolate  themselves  more  or  less  from  the  regular  departments  and 
agencies  of  the  Government  by  appointing  smaller  groups  as  substi- 
tutes to  advise  them  in  particular  areas  heretofore  committed  to  the 
departments  of  the  Government.  From  my  observation  we  have  so 
many  men  who  accept  these  positions  close  to  the  President,  and 
particularly  those  whom  those  men  call  upon  to  assist  them  in  the 
performance  of  their  duties,  who  come  from  business  without  pre- 
vious experience  in  Government  and  without  very  much  previous 
study  of  govermnental  processes.  I  think  that  causes  a  good  deal  of 
this  friction  because  a  businessman  is  sort  of  like  the  Centurion  in 
the  Bible  who  is  accustomed  to  saying  to  one  man  come  and  he 
comes,  and  to  another  man  go  and  he  goes.  He  has  the  same  tend- 
ency to  try  to  deal  in  like  manner  with  that  political  animal  we  call 
a  Congressman  and  the  two  systems  just  cannot  be  reconciled;  that 
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system  will  not  work  with  a  political  animal  like  the  Congressman. 

Professor  Haviland.  I  think  that  you  are  quite  right  and  I  do  not 
think  meetings  of  stockholders  are  quite  the  same  thing  as  the  Con- 
gress. 

Senator  Er\^n-.  That  is  right. 

Professor  Haviland.  I  wonder,  Senator,  however,  whether  you 
might  also  agree  with  the  statement  that  I  included  in  this  docu- 
ment, that  possibly  some  fault  also  lies  with  Congress  ? 

Senator  Ervin.  Oh,  yes.  Yes.  I  think,  unfortunately,  all  too  often 
those  of  us  in  Congress  tend  to  succumb  to  temptations  to  apply  a 
little  politics  with  foreign  policy,  and  sometimes  in  respect  to  rather 
trivial  and  inconsequential  matters  rather  than  matters  of  real  sub- 
tance. 

Professor  Haa^land.  I  am  glad  to  hear  you  say  that. 

Senator  Ervin.  So  I  think  that 

Professor  ELaviland.  That  is  a  courageous  statement. 

Senator  Ervin.  So  I  think  the  fault  is  on  both  sides. 

I  want  to  thank  you  for  a  most  illuminating  statement  and  also 
for  the  fact  that  you  place  emphasis  on  the  fact  that  that,  after  all, 
history  shows  that  within  times  past  we  have  been  able  to  have  in 
critical  periods  very  fine  collaboration  between  the  executive  and  the 
legislative  branches  of  the  Government.  That  is  more  or  less  essen- 
tial if  you  are  going  to  have  smooth  operation  of  Government  in  the 
foreign  policy  field. 

Professor  Kurland.  ]Mr.  Haviland,  if  I  may,  I  am  somewhat 
bothered  by  paragraph  3  on  page  4  of  your  document.  It  says  that : 

The  weight  of  expert  opinion  supports  the  view  that  the  President's  antlior- 
ity  to  engage  in  executive  agreements  and  other  less  formal  international  com- 
mittments flows  not  only  from  his  constitutional  authority  but  from  his  gen- 
eral executive  responsibilities  and  is  not  necessarily  dependent  on  legislative 
approval.  Hence,  it  is  doubtful  that  Congress  can  legally  contravene  this 
authority" — power  to  make  executive  agreements — "without  the  President's 
consent  or  constitutional  amendment. 

Now,  by  the  President's  consent  do  you  mean  his  failure  to  veto 
legislation  or  do  you  mean  that  Congress  needs  the  consent  of  the 
executive  branch  to  legislate  in  an  area  in  which  the  President  either 
has  or  is  thinking  of  or  might  engage  in  making  of  an  executive 
agreement  ? 

Professor  Haviland.  A^Tiat  I  meant  to  emphasize  here  is  that  I 
believe  it  is  the  view  of  the  majority  of  competent  specialists  in  this 
field  that  the  President  does  have  the  authority  to  engage  in  execu- 
tive agreements  with  other  countries  without  necessarily  getting 
the  specific  approval  of  Congress. 

Professor  Kurland.  Suppose  Congress  forbids  him  to  engage,  to 
make  an  executive  agreement  on  a  particular  subject? 

Professor  Haviland.  I  am  sorry,  I  did  not  hear. 

Professor  Kurland.  Suppose  Congress  passes  legislation  forbid- 
ding him  to  make  an  executive  agreement  on  a  particular  subject. 

Professor  Ha\t:land.  I  would  have  to  bow  to  more  competent  con- 
stitutional lawyers  than  I.  I  am  a  political  scientist,  not  a  constitu- 
tional lawyer.  I  do  not  know  where  the  best  minds  in  that  field 
would  come  out  on  that.  It  is  my  understanding  that  the  President 
does  have  authority  to  make  executive  agreements  without  specific 
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authority  of  Congress.  If  Congress  specifically  forbade  him  to 
engage  in  an  agreement,  I  myself  am  not  certain  on  coi^stitutional 
grounds  whether  they  could "  prevent  him  from  making  such  an 
agreement  or  not.  I  should  think  the  lawyers  on  the  Executive  side 
could  make  a  good  case  that,  if  he  could  prove  that  his  authority 
was  in  accordance  with  the  Constitution,  he  could  go  ahead  and 
make  that  agreement. 

Professor  Kurland.  If  they  are 

Professor  HA\aLAND.  It  is  true 

Professor  Kukland.  They  could  prove  to  the  contrary. 

Professor  Ha\t:land.  And  I  think  we  are  clear  on  the  point  that 
Congress  through  domestic  legislation  can  prevent  the  implementa- 
tion of  that  agreement  within  the  country. 

Professor  Kttrland.  My  problem  was  the  proposition  that  the  sub- 
ject matter  of  Presidential  agreements  is  not  within  the  role  of  Con- 
gress. Obviously  to  engage  in  empty  agreements,  there  is  no  reason 
why  Congress  should  bother  to  |)revent  that  kind  of  activ^v. 

But  I  must  say  I  take  exception  to  the  proposition  that  Congress 
can  not  legally  contravene  his  authority  without  the  President's  con- 
sent or  constitutional  amendment.  I  should  think  it  would  be  a  very 
narrow  area  indeed  in  which  the  President  is  authorized  by  the  Con- 
stitution itself. 

Professor  Haviland.  Are  you  saying  that  the  Constitution  does 
provide  a  limited  amount  of  authority  to  the  President  to  engage  in 
agreements  without  the  specific  approval  of  Congress  ? 

Professor  Kurland.  Well,  the  area  it  seems  to  me  has  not  yet  been 
defined.  It  is  conceded  by  everybody  so  far  to  be  narrow.  Generally 
it  has  been  conceded  as  capacity  for  recognition  of  foreign  govern- 
ments is  entirely  within  this  control  although  this  morning  Mr.  Kat- 
zenbach  suggested  legislation  that  that  be  subject  to  limitation  by 
Congressional  action. 

I  have  the  same  kind  of  problem  with  your  reference  to  executive 
privilege  which  is  on  the  bottom  of  page  4  of  voiir  statement  and 
carries  over  to  page  5.  You  suggest  that  the  Chief  Executive  can 
withhold  certain  agreements  from  legislative  scrutiny  and  indeed 
that  to  do  so  is  not  only  possible  but  legal.  We  have  had  several  ses- 
sions of  this  subcommittee  on  the  question  of  where  this  authority,  if 
it  exists,  comes  from.  I  do  not  think  that  this  subcommittee  has  yet 
been  satisfied  the  Constitution  authorizes  or  refiises  to  provide  infor- 
mation to  the  legislature. 

Professor  Haviland.  Certainly  there  is  no  specific  language  in  the 
Constitution  to  that  effect.  It  seems  to  me  that  the  implied 
power,  that  we  have  already  discussed,  to  engage  in  Executive  agree- 
ments without  explicit  Congressional  authority,  and  also  in  other 
kinds  of  cases  the  authority  which  he  has  exercised  to  witlihold 
information  from  the  Congress  where  he  thought  it  necessary  and 
within  his  power.  Because  of  those  precedents,  I  think — 

Professor  Kltrland.  He  could  engage  in  this  practice.  By  "he"  I 
mean  the  large  succession  of  officials  who  have  occupied  that  office. 

You  would  support  S.  2475  except  for  the  possibility  of  changing 
the  period  in  which  the  Executive  agreement  would  have  to  lie  on 
the  table  and  in  terms  of  perhaps  broadening  the  method  of  deter- 
mining what  agreements  need  not  be  supplied,  is  that  right  ? 
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Professor  Havilaxd.  I  would  generally  support  S.  3475  and  in 
fact  I  have  not  recommended  any  specific  language  change  on  the 
60-day  period.  I  merely  raise  the  point,  as  I  am  sure  you  have 
already  taken  into  account,  that  you  might  want  to  make  some 
exceptions  regarding  that  j)eriod.  Of  course,  the  Congress  could 
always  do  that. 

Professor  Ktjrland.  Those  are  the  two  places  in  which  you  raise 
questions  about  the  bill.  With  regard  to  all  other  matters  you  have 
no  problems? 

Professor  Ha\t:land.  No,  I  do  not. 

Professor  Kurland.  Thank  you,  sir. 

Isiv.  Edmisten.  Professor  Haviland,  would  you  find  it  unduly 
harsh  if  this  bill  provided  that  one  house  could  disapprove  of  an 
agreement  in  this  bill? 

Professor  HxVviland.  I  am  sorry,  I  did  not  imderstand  the  ques- 
tion. 

]Mr.  Edmisten.  Would  you  consider  the  bill  unduly  harsh  if  it 
provided  that  one  house  alone  could  disapprove  of  Executive  agree- 
ments ? 

Professor  Haviland.  I  must  confess  I  have  not  thought  that  one 
through.  My  offhand  comment  is  yes,  I  think  it  would  be  unduly 
harsh.  I  would  prefer  to  have  both  houses  do  it.  But  I  really  have 
not  given  that  enough  consideration. 

]Mr.  Edmisten.  We  have  heard  some  talk  during  these  hearings 
that  this  bill  would  unduly  hamper  the  executive  branch  of  the  Gov- 
ernment in  the  conduct  of  foreign  affairs.  Do  you  believe  that  to  be 
true  ? 

Professor  Haviland.  No. 

Mr.  Edmisten.  Now,  it  was  mentioned  this  morning  by  Mr.  Ste- 
venson that  the  60-day  period  during  which  the  bill  would  lie  on  the 
table  in  Congress  could  perhaps  work  havoc  in  situations  in  which  a 
very  touchy  international  agreement  was  being  negotiated.  But, 
when  treaties  are  being  negotiated,  the  countries  of  the  world  under- 
stand, do  they  not,  that  it  is  subject  to  approval  by  the  Senate? 

Professor  Ha\t[land.  In  an  overwhelming  percentage  of  cases  time 
would  not  be  so  pressing  that  you  couldn't  take  at  least  60  days,  if 
not  more.  The  soit  of  thing  I  had  in  mind  when  I  raised  tliis  ques- 
tion about  the  time  period  and  when  I  anticipated  the  possibility  in 
rare  cases  of  possibly  shortening  that  period  had  to  do  with  extreme 
emergencies  requiring  very  rapid  decisions,  but  I  would  think  those 
situations  would  be  extremely  rare. 

INIr.  Edmisten.  I  think  the  bill  could  be  amended  to  take  care  of  a 
situation  like  that 

Professor  Haviland.  Exactly. 

Senator  Ervin.  The  President  could  request. 

Professor  Havii^nd.  Exactly. 

Mr.  Edmisten.  That  is  all  I  have. 

Senator  Ervin.  Thank  you  very  much  for  a  most  helpful  paper. 
We  appreciate  your  coming  very  much. 

Professor  Haviland.  Thank  you.  Senator. 
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Senator  Eevin.  Mr.  Stevenson,  yon  may  come  back  to  the  stand, 

please,  sir. 

STATEMENT  OF  HON.  JOHN  E.  STEVENSON,  LEGAL  ADVISEE  DE- 
PAETMENT  OE  STATE;  ACCOMPANIED  BY  CHAELSS  BEVANS, 
ASSISTANT  LEGAL  ADVISEE  EOE  TEEATY  AFPAIES— Eesiimed 

Mr.  STEVE^iTSON.  Mr,  Chairman,  I  appreciate  your  permitting  me 
to  be  a  little  late  as  I  had  another  commitment. 

Senator  Ervin.  It  worked  out  very  well  because  Professor  Havi- 
land,  I  think,  has  to  catch  an  early  plane,  and  so  it  freed  him. 

Mr.  Stevenson.  Fine. 

Professor  Ktjeland.  Mr.  Stevenson,  preliminarily,  may  we  have  a 
copy  of  circular  175  procedure? 

x.Ir.  Stevenson.  Oh.  you  certainly  may.  [Circular  175  is  inserted  fol- 
lowing- this  testimony.] 

Professor  Ktjeland.  The  real  problem  it  seems  with  which  we  are 
concerned  here  is  the  category  of  so-called  independent  constitutional 
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powers  of  the  President  and  his  capacity  to  effectuate  executive 
agreements  under  that  authority. 

I  think  nobody  questions  that  agreements  which  involve  a  basic  political 
commitment,  such  as  an  undertaking  to  come  to  the  defense  of  another  country 
if  it  is  attacked,  should  be  cast  in  the  form  of  a  treaty  in  the  constitutional 
sense. 

Can  we  be  assured  we  have  no  commitments  to  a  foreign  country 
to  come  to  its  defense  in  case  it  is  attacked  that  has  taken  or  takes 
the  form  of  an  executive  agreement? 

Mr.  Stevenson.  I  think  that  that  is  the  case.  We  have  reviewed 
this  pretty  carefully  and  the  only  ones  that  I  can  think  of  that 
could  be  stated  to  not  be  in  the  form  of  a  treaty  were  three  agree- 
ments in  the  ISIiddle  East,  but  those  were  not  the  usual  form  which 
simply  states  that  an  attack  on  the  country  in  question  could  be 
viewed  as  an  attack  on  the  United  States  and  that  we  will  determine 
what  action  to  take  in  accordance  with  our  normal  constitutional 
processes. 

They  went  a  step  further  and  said  that  in  such  an  event,  there 
would  be  mutual  discussion  as  to  what  should  take  place. 

Really  in  our  view  they  were  not  commitments  as  to  what  should 
be  done.  I  think  those  are  the  only  three. 

Professor  Kurland.  What  is  the  difference  between  a  commitment 
and  an  understanding? 

INlr.  SiTEM^NRON.  I  am  sorry. 

Professor  Kurland.  Is  there  a  difference  between  a  commitment 
and  an  understanding? 

Mr.  Stevenson.  No.  I  think  just  by  their  terms  those  three  agree- 
ments— I  would  like  to  supplement  this  for  the  record  to  give  you 
the  exact  language — do  in  fact  have  language  which  takes  away 
from  the  bindingness  of  any  obligation.  It  really  puts  it  up  to  you 
at  the  time  what  you  are  going  to  do.  So  I  think  those  would  be  the 
only  exceptions. 

We  have  defense  cooj^eration  agreements  in  the  form  of  executive 
agreements  with  Iran  (TIAS  4189),  Pakistan  (TIAS  4190),  and 
Turkey  (TIAS  4191).  The  texts  of  the  agreements  are  identical 
except  for  the  names  of  the  countries;  in  each  case,  article  1  pro- 
vides as  follows: 

The  Government  of  Turkey  [Iran/Pakistan]  is  determined  to  resist  aggres- 
sion. In  case  of  aggression  against  Turkey  [Iran/Pakistan],  the  Government  of 
the  United  States  of  America,  in  accordance  with  the  Constitution  of  the 
United  States  of  America,  will  take  such  appropriate  action,  including  the  use 
of  armed  forces,  as  may  &e  mtUualhj  agreed  upon  and  is  envisaged  in  the 
Joint  Resolution  to  Promote  Peace  and  Stability  in  the  Middle  East,  in  order 
to  assist  the  Government  of  Turkey  [Iran/Pakistan]  at  its  request. 

The  phrase  "as  may  be  mutually  agreed  upon"  means  in  effect 
that  the  undertaking  in  these  agreements  is  to  consult  the  other  gov- 
ernnient  when  requested  to  do  so  on  appropriate  action  which  the 
United  States  might  be  prepared  to  agree  to  take  in  accordance  with 
the  Constitution. 

Professor  Kui^land.  All  three  of  those  are  public,  aren't  they? 

Mr.  Stevenson.  Yes.  Yes. 

Professor  Kukland.  Do  we  Imow  that  in  the  nonpublished  execu- 
tive agreements  there  is  no  such  cormnitment. 
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]Mr.  Ste\t:xsox.  Political  commitment  to  come  to  their  defense? 

No  sir. 

Professor  Ktjrland.  To  any  foreign  country? 

Mr.  Stevenson.  No  sir. 

Professor  Kurlaxd.  Is  there  something  more  sensitive  in  such 
commitments  that  precludes  the  publication  of  all  executive  agree- 
ments ? 

IMr.  Ste\'exsox.  Well,  obviously  there  are  a  number  of  executive 
agreements  that  deal  with  matters  which  from  a  national  security 
standpoint  or  other  standpoint  are  classified. 

Now,  In  some  cases  the  reason  that  they  are  classified  isn't  because 
of  the  nature  of  the  obligation.  It  is  beciiuse  there  may  be  military 
information  as  annexes,  for  example,  to  the  agreement,  and_  so  there 
are,  of  course,  a  number  of  agreements  that  do  relate  to  subject  mat- 
ters which  are  classified  whether  or  not  there  is  agreement  involved. 
It  is  just  that  sort  of  area. 

Professor  Ktjrland.  Well,  I  assume  that  some  of  those  might  be 
published  without  revealing  what  their  secrets  are  if  you  did  not 
publish  the  annexes.  My  problem  obviously  is  that  there  are  a 
nmnber  of  executive  agreements  by  which  the  Congress  is  forbidden 
to  know. 

]Mr.  STE^'ENSON,  I  think  the  other  point  that  I  might  want  to 
make  about  this  is  that  some  of  those  agreements  are  basically 
arrangements  for  carrying  out  the  basic  commitment  that  is  public 
and  is  known.  I  mean,  such  as  the  NATO  commitment  or  these  other 
basic  ones.  These  are  merely  in  a  wa^^  implementations  of  that  and  I 
do  not  think  that  they  change  the  nature  of  our  commitment.  They 
simply  indicate  how  it  would  be  discharged  and  I  think  without 

Professor  Khrland.  I  want  to  come  back  to  the  main  proposition. 
I  do  not  think  we  are  concerned  here  with  the  executive  agreement 
which  is  in  effectuation  of  the  treaty,  effectuation  of  legislation,  or 
which  has  some  congressional  sanction.  We  are  concerned  I  think — 
the  real  problem  here,  one  that  falls  outside  of  the  97  percent,  is  the 
area  in  which  the  executive  agreement  purports  to  be  vested  in  the 
independent  constitutional  powers. 

The  problem  I  put  is  these  agreements,  not  those  to  effectuate 
NATO  or  SEATO  or  similar  treaty  arrangements  but  these  kinds  of 
agreem.ents  which  are  not  brought  before  Congress,  the  representa- 
tives of  the  American  people.  So  that  we  do  have  as  a  nation  pre- 
sumably a  series  of  commitments  in  which  Congress  has  not  only  not 
participated  but  about  which  it  is  kept  in  ignorance. 

Mr.  Stevenson,  Well,  I  am  not  sure  we  have  broken  down  the 
figures  as  to  what  percentage  of  so-called  classified  agreements  are 
agreements  under  the  President's  independent  powers.  My  offhand 
feeling  is  that  most  of  the  classified  agreements  are  of  the  type  you 
mentioned  earlier,  implementing  the  basic  political  commitment 
which  is  in  a  published  treaty.  But  I  just  do  not  feel  that  there 
would  be  very  many  in  that  area  that  are  exclusively  executive  in 
nature. 

What  about  that,  Charley? 

Mr.  Bevans.  There  are  not,  no. 

Professor  Kueland.  But  I  think  it  would  be  quite  reassuring  to 
Imow  that  these  nonpublished  agreements  are  pursuant  to  authoriza- 
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tive action  because  so  long  as  there  is  this  group  of  agreements 
which  are  not  reveal  able,  then  anybody  must  use  his  imagination  as 
to  whfit  the  contents  of  those  agreements  might  be. 

I  have  only  one  other  question,  if  I  may.  As  I  understand  it,  your 
statement  on  page  27,  the  executive  branch  has  no  opposition  to  S. 
596,  which  has  passed  the  Senate  and  is  in  the  House  of  Eepresenta- 
tives. 

Mr.  STE\TENS0]sr.  Right. 

Professor  Kurlaxd.  Have  you  communicated  that  position  to  the 
appropriate  authorities  in  the  House  of  Representatives  ? 

^Ir.  Stevenson.  I  think  it  has  been  conveyed  to  the  chairman  of 
the  Subcommittee  of  the  Foreign  Affairs  Committee  who  is  charged 
with  this  matter. 

Professor  Ktjrland.  Thank  you,  IMr.  Stevenson. 

Mr.  Ed3iisten.  ]Mr.  Stevenson,  in  retrospect,  don't  you  believe  that 
it  would  have  been  the  wiser  course  of  action  to  have  submitted  the 
Spanisli  bases  agreement  and  a  source  agreement  to  the  Congress?  It 
would  have  saved  a  lot  of  trouble,  wouldn't  it  ? 

Mr.  Stevenson.  You  mean  I  might  not  be  here  now  ? 

I  think  that  the  Spanish  bases  agreement,  as  we  pointed  out  here, 
from  a  legal  standpoint  is  basically  no  different  than  the  other 
agreements  in  terms  of  it's  not  involving  a  political  commitment.  I 
do  not  want  to  go  over  the  whole  ground  as  to  why  it  was  not  sub- 
mitted as  a  treaty.  I  think  Secretary  Johnson  went  through  that 
very  fully  and  the  reasons  why  that  was  not  done. 

Now,  as  we  have  pointed  out,  clearly  the — we  intend  to  consult  in 
these  matters  in  the  future  and  there  was  a  good  deal  of  consulta- 
tion in  that  case.  We  did  not — the  executive  branch  did  not  come  to 
the  decision  that  would  have  been  most  generally  agreeable  to  the 
Senate. 

On  the  other  hand,  I  think  the  other  point  about  that  particular 
agreement  was  tliat  vre  were  very  anxious  to  avoid  nnv  inference  that 
this  was  a  political  type  of  commitment  to  defend  Spain,  and  if  it 
had  been  in  the  form  of  a  treaty,  I  think  that  inference  might  well 
have  been  reached. 

In  point  of  fact,  as  you  probably  know,  there  were  some  declara- 
tions in  the  prior  executive  agreements  relating  to  Spanish  bases 
which  were  taken  out  simply  because  some  members  of  the  Foreign 
Relations  Committee  thought  that  they  implied  a  commitment.  So  it 
was  less  of  a  commitment  in  this  sensitive  defense  area  than  what 
we  had  before. 

Mr.  Edmisten.  Apparently  the  Senate,  though,  feels  that  there  is 
much  more  in  that  agreement  than  does  the  executive  branch  of 
Government  revealed?  It  passed  Senate  Resolution  214  by  50  to  6,  so 
there  does  appear  to  be  a  misunderstanding  or  something  of  a  moot 
affair. 

]Mr.  Stevenson.  I  know  Secretary  Johnson  made  this  statement 
several  times,  but  just  to  make  it  clear  in  the  record,  there  are  no  secret 
protocols  or  annexes  to  that  Spanish  agreement.  There  is  nothing 
there  but  what  has  been  made  public. 

ATr.  Edmisten.  Do  you  believe  that  Senator  Ervin's  bill  would 
unduly  hamper  your  operations?  How  many  agreements  would  you 


283 

be  sending  up  here?  I  know  that  some  people  have  alleged  that  there 
would  be'^truckloads  coming  up  to  the  Congress.  Now,  that  is  not 

really  so,  is  it  ? 

jMr.  Ste\'ensox.  Well,  I  think,  as  I  indicated  earlier,  our  problem 
is  basically  with  the  question  of  having  delay  in  effectiveness  of 
some  agreements  that  could  affect  our  negotiating  position  in  some 
circumstances. 

Now,  the  question  of  how  many  agreements  would  come  up  would, 
of  course,  depend  on  how  broadly  you  defined  what  you  wanted.  As 
we  have  indicated,  the  sort  of  agreements  that  the  State_  Department 
has  been  primarily  concerned  with  are  what  we  call  international 
type  agreements.  We  are  not  concerned  and  we  do  not  publish,  for 
example,  the  more  than — I  think  I  have  seen  the  figure — 3,000  mili- 
tary sales  contracts  because  we  regard  those  as  contract  under 
municipal  law  and  not  international  agreements.  So  obviously,  from 
the  standpoint  of  volume,  it  would  depend  pretty  much  on  the 
definition  how  many  agreements  you  would  get. 

JMr.  Edmisten.  Well,  under  the  present  system  of  operation,  the 
Congress  depends  upon  the  good  faith  of  the  executive  branch  of  the 
Government  on  many  occasions  in  the  executive  agreement  field,  does 
it  not?  Now,  would  it  not  be  the  same  if  the  Ervin  bill  were  to 
become  law  that  the  executive  branch  would  have  to  depend  upon 
the  good  faith  of  the  Congress  to  not  object  to  every  minute  thing 
that  was  sent  up  here  ? 

I  think  the  executive  branch  is  asking  the  Congress  to  accept 
many  of  its  actions  in  good  faith.  I  do  not  understand  why  the  exec- 
utive branch  could  not  have  that  same  faith  in  Congress  under  the 
procedures  of  the  Ervin  bill. 

jNIr.  STE^'ENSON.  Well,  I  think  basically  it  is  not  just  a  question  of 
having  faith  in  the  Congress.  Under  the  bill  we  would  have  no  pos- 
sibility of  having  an  effective  agreement  in  those  situations  where, 
because  of  the  negotiating  situation  or  the  urgency  of  the  matter,  it 
was  imx)ortant  to  have  an  agreement  effective  at  the  time  it  was 
negotiated. 

We  have  had  a  number  of  situations  where  we  have  had  to  enter 
into  agreements  relating  to  emergency  relief  such  as  the  relief  for 
the  Peruvian  earthquake  situation,  and  you  just  wouldn't  have  time 
to  have  that  be  before  Congress  for  60  days  or  even  more  in  some 
cases. 

You  have  obviously  some  military  situations  such  as  the  settlement 
of  the  Berlin  blockade  in  which  it  was  urgent  that  that  agreement 
be  made  right  away  and  not  wait  60  days  or  more. 

You  have  armistice  situations  which  involve  also  agreements  that 
have  to  take  effect  right  away.  So  it  is  not  a  question  of  good  faith. 
We  could  both  be  acting  in  the  best  faith  in  the  world  but  simply 
because  of  the  procedural  requirements  of  this  legislation,  we 
couldn't  operate  in  those  situations. 

I  also  think  on  the  good  faith  point  that  with  the  Case  bill — the 
Congress  would  have  a  check  on  whether  the  executive  branch  has 
been  acting  in  good  faith  or  not.  I  think  this  is  largely  the  case 
today  because  we  have  had  this  very  extensive  publication  program 
and  copies  of  those  publications  are  automatically  sent  to  the  appro- 
priate committees. 
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Mr.  Edmisten.  You  are  talking  about  this  ? 

INIr.  Stevenson.  That  is  one  of  the  iDublications.  There  are  many 
others. 

Charley,  you  might  indicate  what  your  practice  is  on  that. 

Mr.  Be  VANS.  Well,  it  is  our  practice  in  connection  with  executive 
agreements  entered  into,  as  well  as  treaties,  to  publish  them  in  your 
"Treaties  and  other  International  Acts,"  ordinarily  within  a  few 
weeks.  Sometimes  we  have  delays  because  of  errors  in  timing  but  we 
regularly  publish  them,  and  it  is  our  policy  to  publish  everything 
that  can'be  considered  as  constituting  international  agreement. 

These  may  be  some  instances,  as  has  been  pointed  out,  where  there 
may  be  something  that  is  classified,  and  we  do  not  publish  that. 

Mr.  Edmisten.  You  do  not  really  publish  the  text,  though,  do  you  ? 

Mr.  Bevans.  Yes  sir,  we  publish  the  text. 

Mr.  Stevenson.  The  publication  you  have  is  the  "Treaties  in 
Force".  That  just  lists  all  the  treaties  and  international  agreements 
that  are  in  force  at  a  particular  time  but  in  addition  to  tliat  we  have 
other  publications  containing  the  texts  of  the  agreements. 

Mr.  Bevans.  This  is  the  "Treaty  of  Friendship  and  Cooperation 
with  Spain,"  the  one  we  published  promptly. 

Mr.  Edmisten.  That  is  the  treaty? 

Mr.  Bevans.  No.  This  is  an  executive  agreement. 

Mr.  Edmisten.  It  is? 

Mr.  Bevens.  Did  I  say  treaty?  I  meant  to  say  executive  agree- 
ment. 

Professor  Ktjrland.  It  is  hard  to  tell  the  difference. 

Mr.  Edmisten.  I  know  the  publication  is  "Treaties  in  Force".  The 
overwhelming  majority  of  these,  though,  are  executive  agreements. 

Mr.  Bevans.  They  are  and  we  try  to  make  that  clear. 

Mr.  Edmisten.  Now,  you  do  have  some  executive  agreements  in 
force  that  are  not  listed  in  this  publication,  do  you  not  ? 

Mr.  Bevans.  A  very  small  percentage,  classified. 

Mr.  Edmisten.  Now,  I  want  to  ask  one  more  question.  Several 
witnesses  have  appeared  before  the  subcommittee  and  stated  that  the 
executive  branch  of  the  government  should  welcome  a  bill  of  this 
nature  as  an  indication  that  the  Congress  wants  to  share  some  of 
this  awesome  responsibility.  Don't  you  believe  that  would  be  help- 
ful? 

Mr.  Stevenson.  Well,  as  I  tried  to  indicate  at  the  end  of  my 
statement,  the  administration — Secretary  Rogers  in  particular — is 
very  concerned  with  the  problem  of  effective  relations  between  the 
two  branches.  In  many  of  these  areas  it  is  a  question  of  shared 
powers,  particularly  in  the  defense  area,  and  we  certainly  agree  with 
the  general  philosophy  of  those  statements,  that  this  is  something 
where  the  country  is  served  best  if  we  have  a  shared  responsibility. 

On  tlie  other  hand,  for  the  reasons  I  gave  in  my  statement,  we  do 
not  feel  that  this  legislation  would  in  fact  in  many  areas  lead  to  the 
best  sort  of  shared  responsibility,  and  in  fact,  we  think  it  could 
create  some  unnecessary  conflicts  between  the  two  branches. 

On  the  other  hand,  as  I  indicated,  we  would  not  oppose  the  proposal 
in  the  Case  bill  for  transmittal  of  executive  agreements. 

Senator  Ervin.  Now,  as  I  construe  your  testimony,  you  use  the 
word  "commitment"  in  a  much  more  restricted  sense  than  I  have 
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heard  it  used  by  other  members  of  the  executive  branch  of  the  gov- 
ernment and  other  members  of  the  State  Department,  for  example.  I 
remember  sitting  up  with  the  Armed  Services  Committee  and  For- 
eign Relations  Committee  at  the  time  we  were  considering  the  Gulf 
of  Tonkin  resolution  and  if  I  recall,  both  the  Secretary  of  State  and 
Secretary  McNamara  came  down  and  said  we  had  made  commit- 
ments to  South  Vietnam  and  when  I  asked  them  about  what  the 
commitments  were,  it  turned  out  there  were  some  letters  that  Presi- 
dent Kennedy  had  written  to  the  President  of  South  Vietnam  and 
some  public  statements  which  other  Presidents  had  made. 

Now,  you  do  not  take  statements  of  that  kind  to  be  commitments, 
as  I  construe  your  statement. 

Mr.  Stevenson.  Well,  I  think  you  have  to  always  examine  what 
the  particular  documents  in  question  are.  Now,  obviously  as  a  legal 
matter,  you  could  have  a  commitment  that  isn't  necessarily  in  the 
form  of  a  formal  treaty  or  formal  type  agreement.  You  could  have 
an  exchange  of  notes  or  an  exchange  of  letters.  On  the  other  hand,  I 
think  the  confusion  comes  not  from  the  fact  that  different  types  of 
writings  could  contain  a  legal  obligation  but  from  the  fact  that  some 
people  loosely  use  the  term  "commitment"  to  refer  to  something  that 
is  just  a  policy  statement.  There  is  no  obligation  whatsoever  there. 
And  I  agree  with  you  that  this  in  some  cases  has  led  to  misunder- 
standings because  they  are  talking  about  creating  expectations  but 
there  has  been  no  obligation  as  we  lawyers  would  understand  it. 

Senator  Ervin.  Yes;  now,  I  think  you  very  well  place  executive 
agreements  in  three  categories.  The  first  category  includes  agree- 
ments wliich  the  President  has  the  exclusive  power  under  the 
Constitution  to  make.  The  second  one  is  the  category  in  which  the 
executive  agreement  is  made  pursuant  to  prior  authorization  of  a 
treaty  or  an  act  of  Congress.  And  the  third  is  an  executive  agree- 
ment which  necessarily  either  expressed  or  impliedly  requires  subse- 
quent legislation  from  Congress  to  implement  it. 

Now,  I  can  see  some  pretty  j)lausible  case  made  for  the  proposi- 
tion that  Congress  cannot  regulate  the  first  type  despite  the  fact 
that  I  believe  they  could  establish  some  procedure  that  did  not  deny 
the  President  the  right  to  make  it.  And  I  can  also  see  some  constitu- 
tional objections  raised  to  the  second  one,  that  is,  where  it  has  been 
authorized  by  prior  act  of  Congress  or  prior  treaties,  because  it 
would  take  a  subsequent  act  of  Congress  to  either  annul  the  treaties 
or  to  repeal  the  act  of  Congress.  Of  course,  I  do  not  know  what  the 
situation  would  be  on  the  treaty,  but  in  the  case  of  the  act  of  Con- 
gress, the  President  would  have  veto  power. 

But  I  cannot  see  any  constitutional  impediment  at  all  to  Congress 
passing  a  general  law  saying  that  any  executive  agreement  made  by 
the  President  which  requires  implementation  by  subsequent  act  of 
Congress  is  void  in  certain  fields  if  Congress  deems  it  necessary  to 
make  some  specific  requirement,  or  is  void  unless  subsequently  rati- 
fied by  Congress. 

1  see  no  great  difference  between  Congress  saying  we  approve  or 
disapprove  of  this  and  Congress  passing  affirmative,  legislation  to 
impelement  it.  I  am  speaking  of  this  from  a  constitutional  stand- 
point. 
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ISIr.  STE\Ti:NSON.  Well,  I  think  I  basically  agree  with  you  from  a 
constitutional  standpoint.  I  think  the  point  is,  though,  that  since 
subsequent  legislation  is  required  in  any  event,  it  would  seem  unnec- 
essary to  have  this  other  step  because  in  that  type  situation,  we  in 
the  executive  branch  should  make  it  clear  to  the  other  party  that  the 
commitment  is  subject  to  appropriate  congressional  action,  and  that 
in  fact  is  what  is  invariably  done.  And  if  it  isn't  done,  the  lawyers 
have  made  a  mistake  bacause,  if  it  requires  such  action,  we  should 
not  be  obligated  in  such  a  way  that  there  would  be  a  breach  if  the 
legislation  wasn't  adopted. 

Senator  Erven.  Now,  as  we  agreed  this  morning,  there  is  nothing 
in  the  Constitution  to  define  exactly  what  the  scope  of  a  treaty  is 
but  it  would  seem  to  me  that  it  is  implied  in  the  words  treaties  and 
agreements,  the  nature  of  contracts  between  two  or  more  countries. 

Mr.  Stevenson.  I  think  that  is  surely  correct.  On  the  other  hand, 
you  do  have  other  language  in  the  Constitution  which  indicates  that 
the  Founders  were  not  identifying  the  treaty  as  being  the  only  sort 
of  international  agreement  because,  I  think  it  is  in  the  restriction  on 
the  powers  of  the  State  that  they  indicate  that  there  are  several  dif- 
ferent types  of  agreements  that  they  couldn't  enter  into. 

Senator  Ervin.  Yes,  but  the  question  I  would  like  to  have  your 
legal  opinion  on  is  this.  Section  2  of  article  1,  of  course,  referring  to 
treaties,  says  he — that  is,  the  President — shall  have  power  by  and 
with  voice  and  consent  of  the  Senate  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur. 

Then  you  have  the  necessary  and  proper  clause  to  the  Constitu- 
tion. Why  would  Congress  not  have  the  power  under  the  necessary 
and  proper  clause  of  the  Constitution  in  carrying  out  the  provision 
about  treaties,  why  should  Congress  not  have  the  power  to  define 
exactly  what  kind  of  agreements  have  to  be  placed  in  the  form  of 
treaties  ? 

Mr.  Stevenson.  Well,  I  think  my  answer  to  that  would  be  that 
the  necessary  and  proper  clause,  at  least  as  I  view  it,  is  fundamen- 
tally to  carry  out,  to  execute  the  other  powers,  not  to  define  what 
those  powers  are.  It  seems  to  me  if  Congress  had  the  power  under 
the  necessary  and  proper  clause  to  define  the  powers  that  it  was 
charged  with  executing,  that  it  in  effect  would  have  the  basis  for 
infringing  the  powers  of  the  other  branches  of  the  government. 

Senator  Ervin.  Well,  why  wouldn't  Congress  have  the  power 
under  the  necessary  and  proper  clause  to  say  no  agreement  involving 
—say  something  in  the  nature  of  the  national  commitment  resolu- 
tion, that  no  agreement  made  by  the  President  pledging  the  use  of 
American  forces  to  the  defense  of  another  country  or  pledging  the 
-expenditure  of  funds  shall  be  valid  unless  it  is  reduced  to  the  form 
■of  a  treaty  and  ratified  by  the  Senate  ? 

Mr.  Stevenson.  Mr.  Bevans  has  a  comment  he  wants  to  make  on 
this.  Then  I  will  come  back. 

Mr.  Bevans.  Excuse  me,  sir.  In  connection  with  the  pledging  of 
funds,  we  are  very  careful  never  to  make  any  agreement  pledging 
funds  unless  we  already  have  them  appropriated  or  unless  we  make 
the  agreement  subject  to  the  appropriation  of  funds.  We  are  most 
careful  about  that. 
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As  a  matter  of  fact,  this  is  a  provision  in  the  United  States  Code 
that  no  officer  of  the  government  shall  make  any  commitment  for 
the  expenditure  of  funds  that  have  not  been  appropriated  for  a  par- 
ticular purpose. 

Senator  Ervin.  I  do  not  believe  the  President  and  Secretary  of 
State  are  very  careful  in  some  of  the  language.  As  I  recall  a  few 
years  ago,  one  or  the  other  went  down  to  South  America  and  made  a 
speech  in  which  he  promised  Congress  was  going  to  appropriate  a 
whole  lot  of  money  for  the  Alliance  for  Progress. 

Mr.  Bevans.  I  am  speaking  of  the  agreements  we  work  with 
daily.  Now,  I  regard  that  as  a  political  statement  rather  than  a  legal 
commitment. 

Senator  Erven.  Well,  then  he  comes  back  to  us  and  says,  well, 
now,  we  have  promised  it  and  you  have  to  conform;  otherwise 
you  leave  us  in  a  fix  that  makes  us  guilty  of  breach  of  faith.  But, 
seriously,  I  cannot  see  why  there  would  be  any  constitutional  impe- 
diment to  Congress  passing  a  law  saying  no  agreement  made  with 
any  foreign  nation  which  involves  the  use  of  American  Armed 
Forces  in  the  defense  of  that  nation  or  involving  the  expenditure  of 
public  funds  shall  be  valid  unless  it  is  reduced  to  the  form  of  a 
treaty  and  ratified  by  the  Senate. 

Mr.  Stevenson.  I  think  my  basic  problem  with  that.  Senator,  is  it 
does  seem  to  me  that  the  Congress  is  then  interpreting  what  the 
Constitution  means  by  the  treatymaking  power.  Perhaps  more  than 
that,  it  is  also  interpreting  what  the  powers  of  the  President  may  be 
under  the  commander-in-chief  power  and  the  power  to  receive  Min- 
isters and  the  Executive  power.  And  it  just  doesn't  seem  to  me  that 
that  is  the  proper  application  of  the  necessary  and  proper  clause. 

Senator  Ervin.  Well,  I  submit  that  the  one  power  is  rather  spe- 
cific and  the  other  is  general  and  indefinite.  In  other  words,  the 
power  to  receive  Ministers  is  rather  specific  and  I  have  no  trouble 
with  saying  that  gives  the  President  the  right  to  recognize  what  is 
the  valid  government  of  another  country,  but  here  is  a  word  treaty. 
If  Congress  can  pass  no  law  about  treaties  or  what  the  nature  of 
treaties  would  be,  you  have  got  a  provision  in  the  Constitution 
which  is  so  vague  and  indefinite  it  cannot  be  enforced  and  therefore 
it  is  worthless  and  beyond  the  legislative  power  of  Congress  under 
section  1  of  article  1  under  the  necessary  and  proper  clause. 

Mr.  Stevenson.  In  support  of  my  view  of  this,  I  wish  there  were 
more  judicial  precedents,  but  I  think  the  one  precedent  we  do  have, 
the  Myers  case,  did  also  involve  an  implied  presidential  power 
because  the  removal  power  there  was  an  implied  power.  Yet  it  was 
held  that  the  Congress  couldn't  take  away  that  presidential  power. 

Senator  Ervin.  Well,  all  Congress  had  to  do  with  the  appointive 
power  was  to  approve  it  in  the  first  place. 

INIr.  Stevenson.  Well,  that  is  right. 

Senator  Ervin.  It  couldn't  do  anything  about  it  after  that.  But  it 
would  seem  to  me  that  Congress  could  reasonably  pass  a  law  and  say 
what  is  going  to  be  embodied,  what  kind  of  agreements  have  to  be 
embodied  in  the  treaty  and  what  can  be  embodied  in  an  executive 
agreement.  Otherwise  the  legislative  power  of  Congress  is  rather 
nonexistent  in  those  areas,  because,  since  the  Constitution  doesn't 
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define  the  treaty  in  express  words,  it  doesn't  mean  anything  really 
except  that  the  President  has  the  option  of  considering  an  agreement 
to  be  a  treaty  or  executive  agreement  at  his  discretion. 

INIr.  Stevenson.  Well,  Senator,  wouldn't  it  be  so,  though,  if  that 
were  the  case,  that  Congress  would  have  the  legal  possibility  of  com- 
pletely taking  away  any  independent  agreement  making  power  of 
the  President.  It  would  seem  so  to  me. 

Senator  Ervin.  Well,  there  would  be  no  problem  if  you  were  to 
pass  a  law  like  that  and  said : 

Provided,  however,  this  shall  not  apply  in  the  instances  where  the  Constitu- 
tion itself  gives  the  President  the  power  to  make  an  agreement  without  the 
consent  of  Congress. 

Mr.  Stevenson.  But  it  does  seem  to  me  that  the  matter  you  are 
concerned  with,  and  very  properly  concerned  with,  is  adequately 
dealt  with  in  other  ways. 

For  example,  certainly  there  are  some  sorts  of  agreements  that 
must  be  in  the  form  of  a  treaty.  I  do  not  agree  with  those  who  say 
you  can  do  everything  by  a  legislative-executive  agreement  that  you 
could  do  by  a  treaty.  For  example,  one  of  our  most  long  standing 
types  of  treaties  has  been  a  treaty  dealing  with  alien  property  in  a 
particular  State.  Well,  unless  this  were  in  the  form  of  a  treaty,  it 
couldn't  have  effect  with  respect  to  State  law.  So  it  has  to  be  in  the 
form  of  a  treaty.  And,  of  course 

Senator  Ervin.  Well,  wasn't  that  what  the  Pi'rik  case  and  Behnont 
case  held?  Didn't  that  agreement  supersede  the  claims  of  creditors 
under  New  York  law  ? 

Mr.  Stevenson.  I  think  that  the  situation  is  that  the  State  alien 
descent  laws  can  only  be  affected  by  the  treaty  power.  There  was  no 
Federal  power  to  affect  them  otherwise.  Certainly  an  executive 
agreement  can  have  some  status  as  State  law,  but  there  are  certain 
types  of  matters  which  are  State  matters  that  it  couldn't  override 
the  way  a  treaty  could  override  something  that  is  properly  a  state 
matter. 

Now,  if  it  is  a  matter  of  Federal  concern,  that  is  something  else. 

Senator  Ervin.  We  have  plenty  of  cases  that  hold  that  by  treaty 
you  can  supersede  State  law  in  reference  to  matters  of  property,  but 
I  think  that  what  caused  Senator  Bricker  and  many  other  people 
consternation  over  the  Pink  and  Behnont  cases  was  that  they  held  in 
substance,  as  I  understand  the  opinions,  that  the  right  of  the  Presi- 
dent to  recognize  foreign  countries  gave  the  power  to  the  President 
to  make  conditions  precedent  to  recognition  and  those  conditions 
took  precedence  over  the  law  of  the  State  of  New  York  governing 
the  claims  of  creditors  of  these  former  Russian  corporations  which 
had  been  in  effect  confiscated  by  the  Soviet  Government. 

]\Ir.  Stevenson.  But  I  believe  that  the  only  creditors  involved  in 
that  case  were  foreign  creditors.  The  U.S.  creditors  had  been  paid 
off. 

Senator  Ervin.  Had  been  satisfied,  yes. 

Mr.  STii:vENS0N.  So  there  was  no  constitutional  question.  Now,  I 
think  those  lawyers  who  had  the  same  concern  you  have,  I  think 
they  have  been  to  a  certain  extent  reassured  by  the  Capps  case 
which  made  it  perfectly  clear  that,  in  an  area  of  shared  Presidential 
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and  congressional  powers,  subsequent  legislation  would  override  an 
executive  agreement,  so  that  there  is  no  doubt  if  Congress  wants  to 
act  to  override  executive  agreements  m  such  an  area  it  can  do  so. 

Senator  Ervin.  I  want  to  thank  you  for  a  most  interesting  paper 
and  you  have  given  some  pertinent  historical  examples  here  and 
have  given  practical  interpretations  on  many  things.  It  has  been 
very  helpful  to  the  subcommittee.  I  still  reserve  the  right  to  disagree 
witii  other  lawyers  about  the  law  because  one  of  these  days  my  con- 
stituents may  decide  to  fire  me  as  a  Senator  and  then  I  have  to  go 
back  to  practicing  law. 

Mr.  Stevenson.  It  has  been  a  pleasure  to  be  with  you,  Senator, 
and  I  appreciate  it. 

Senator  Erven.  Thank  you  very  much. 

The  committee  will  stand  in  recess  until  10  o'clock  tomorrow 
morning  and  will  meet  in  room  2228  at  that  time. 

("Whereupon  at  3 :55  p.m.,  the  subcommittee  recessed  to  reconvene 
at  10  a.m.,  Friday,  May  19, 1972.) 
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Department  of  State,  11  Foreign  Affairs  Manual,  June  6,  1969 — 

Circular  175  Procedure 

chapter  700.  treaties  and  other  international  agreements 

710  Purpose 

a.  The  purpose  of  this  chapter  is  to  ensure  that  orderly  and  uniform  proce- 
dures are  followed  in  the  negotiation  and  signature  of  treaties  and  other  inter- 
national agreements  on  behalf  of  the  United  States.  It  is  also  designed  to 
ensure  the  maintenance  of  complete  and  accurate  records  on  treaties  and 
agreements  and  the  publication  of  authoritative  information  concerning  them. 

b.  The  chapter  is  not  a  catalog  of  all  the  essential  rules  or  information  per- 
taining to  the  making  and  application  of  international  commitments.  It  is  lim- 
ited to  regulations  necessary  for  general  guidance. 

720    Negotiation  and  signature 

720.1  Circular  115  procedure. 

This  subchapter  is  a  codification  of  the  substance  of  Department  Circular 
No.  175,  December  13,  1955,  on  the  negotiation  and  signature  of  treaties  and 
executive  agreements.  It  may  be  referred  to  for  convenience  and  continuity  as 
the  "Circular  175  Procedure." 

720.2  General  Objectives 
The  objectives  are  to  ensure  : 

a.  That  the  making  of  treaties  and  other  international  agreements  for  the 
United  States  is  carried  out  within  constitutional  and  other  appropriate 
limits : 

b.  That  the  objectives  to  be  sought  in  the  negotiation  of  particular  treaties 
and  other  international  agreements  are  approved  by  the  Secretary  or  an  officer 
specifically  authorized  by  him  for  that  purpose ; 
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c.  That  firm  positions  resulting  from  negotiations  are  not  to  be  undertaken 
witliout  the  approval  of  the  interested  assistant  secretaries  or  their  deputies; 

d.  That  the  final  text  developed  are  approved  by  the  interested  assistant  sec- 
retaries or  their  deputies  and,  when  required  brought  to  the  attention  of  the 
Secretary  or  Under  Secretary  a  reasonable  time  before  signature ; 

e.  That  authorization  to  sign  the  final  text  is  obtained  and  appropriate 
arrangements  for  signature  are  made  ; 

f.  That  when  there  is  any  serious  question  of  the  form  an  international 
agreement  should  take  consultations  are  held  with  appropriate  congressional 
leaders  and  committees. 

721  Exercise  of  the  treatymaking  poicer 

Treaties  are  designed  to  promote  United  States  interests  by  securing  action 
by  foreign  governments  advantageous  to  the  United  States. 

722  Exercise  of  the  executive  agreement  making  power 

Executive  agreements  are  not  used  when  the  subject  matter  is  of  such  a 
nature  that  it  should  be  covered  by  a  treaty.  The  executive  agreement  form  is 
used  only  for  agreements  which  fall  into  one  or  more  of  the  following  catego- 
ries : 

a.  Agreements  which  are  made  pursuant  to  or  in  accordance  with  existing 
legislation  or  a  treaty  ; 

b.  Agreements  which  are  made  subject  to  congressional  approval  or  imple- 
mentation ;  or 

c.  Agreements  which  are  made  under  and  in  accordance  with  the  President's 
constitutional  power. 

723  Action  required  in  negotiation  of  treaties  and  agreements 

723.1  Questions  as  to  treaty  or  executive  agreement  form 

Where  there  is  any  serious  question  whether  an  international  agreement  is 
to  be  made  in  the  form  of  a  treaty  with  the  advice  and  consent  of  the  Senate 
or  in  the  form  of  an  executive  agreement  made  solely  under  the  President's 
constitutional  authority  under  the  authority  of  existing  legislation  or  a  treaty 
or  subject  to  the  enactment  of  legislation  by  the  Congress,  the  matter  is 
brought  to  the  attention  of  the  Legal  Adviser  by  a  memorandum  prepared  by 
the  oflBcer  responsible  for  the  contemplated  negotiations.  This  memorandum  is 
routed  to  the  Assistant  Secretary  for  Congressional  Relations  and  other  officers 
concerned  for  their  clearance  and  comment.  Thereafter,  whenever  circum- 
stances permit,  consultations  are  held  with  appropriate  congressional  leaders 
and  committees  by  the  office  responsible  for  the  negotiations  with  the  assist- 
ance of  tlie  Assistant  Secretary  for  Congressional  Relations  to  determine  the 
most  suitable  way  of  handling  such  international  agreements. 

723.2  Authorization  required  to  undertake  negotiations 

Negotiations  of  new  treaties,  or  new  executive  agreements  on  matters  of  sub- 
stance, or  for  the  extension  or  revision  of  existing  ones,  are  not  to  be  under- 
taken, nor  any  exploratory  discussions  undertaken  with  representatives  of 
another  government,  until  authorized  in  writing  by  the  Secretary  or  an  oflScer 
specifically  authorized  by  him  for  that  purpose.  This  situation  is  to  be  distin- 
guished from  the  case  where  a  draft  of  an  international  convention  may  be 
formulated  or  considered  in  meetings  of  an  international  organization  of  which 
the  United  States  is  a  member.  In  that  event,  the  appropriate  procedure  is  a 
staff  study  accompanied  by  the  position  paper  for  the  U.S.  delegation  and 
cleared  with  the  Secretary  or  an  officer  specifically  authorized  by  him  for  that 
purpose.  Any  such  conventions  formulated  are  subject  to  the  provisions  of  sec- 
tions 724  and  724.3  before  they  are  signed  for  the  United  States. 

723.3  Scope  of  authorization 

Approval  of  a  request  for  authorization  to  negotiate  a  treaty  or  other  inter- 
national ngreement  does  not  constitute  advance  approval  of  the  text  nor 
authorization  to  agree  upon  a  date  for  signature  or  to  sign  the  treaty  or 
agreement.  Authorization  to  agree  upon  a  given  date  for,  and  to  proceed  with, 
signature  must  be  specifically  requested  in  writing,  as  provided  in  section  724. 
Tills  applies  to  treaties  and  other  agreements  to  be  signed  abroad  as  well  as 
those  to  be  signed  at  Washington.  Special  instructions  may  be  required, 
because  of  the  special  circiimstances  involved,  with  respect  to  multilateral  con- 
ventions or  agreements  to  be  signed  at  international  conferences. 
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723.4  Notification  to  department 

a.  Where  authorization  is  given  for  the  negotiation  of  a  treaty  or  other 
agreement,  or  a  series  of  treaties  or  agreements  by  blanket  authorization,  the 
office  responsible  for  the  negotiations  informs  the  Assistant  Legal  Adviser  for 
Treaty  Affairs  in  each  instance  as  soon  as  negotiations  are  undertaken  with  a 
particular  country. 

b.  Purely  operational  arrangements,  such  as  project  agreements,  procurement 
authorizations,  and  cash  contribution  agreements,  need  not  be  reported  where 
they  are  in  implementation  of  an  existing  international  agreement. 

723.5  Conduct  of  negotiations 

The  office  responsible  for  any  negotiations  must  ensure  : 

a.  That  during  the  negotiations  no  position  is  communicated  to  a  foreign 
government  as  a  United  States  position  that  goes  beyond  any  existing  authori- 
zation or  instructions ; 

b.  That  no  proposal  be  made  or  position  be  agreed  to  beyond  the  original 
authorization  without  approval  by  the  appropriate  assistant  secretaries  or 
their  deputies,  the  Legal  Adviser's  Office,  and  also,  in  the  case  of  the  treaties 
or  other  international  agreements  which  concern  responsibilities  of  A.I.D.,  the 
Director  of  A.I.D.,  or  his  Deputy  ; 

c.  That  all  significant  policy-determining  memorandums  and  instructions  to 
the  field  on  the  subject  of  the  negotiations  are  submitted  to  and  cleared  by  all 
assistant  secretaries  concerned  or  their  deputies,  and  also,  in  the  case  of  treat- 
ies or  other  international  agreements  which  concern  responsibilities  of  A.I.D., 
the  Director  of  A.I.D.,  or  his  Deputy  ; 

d.  That  the  Secretary  or  Under  Secretary  is  kept  informed  in  writing  of 
important  policy  decisions  and  developments,  including  any  particularly  signifi- 
cant departures  from  substantially  standard  drafts  that  have  been  evolved ; 

c.  That  with  the  advice  and  assistance  of  the  Assistant  Secretary  for  Con- 
gressional Relations,  the  appropriate  congressional  bodies  are  kept  advised  of 
the  intention  to  negotiate  any  especially  significant  treaties  or  executive  agree- 
ments and  of  important  developments  concerning  them  ;  and 

f.  That,  in  any  case  where  any  other  department  or  agency  is  to  play  a  pri- 
mary or  significant  role  or  has  a  major  interest  in  negotiation  of  an  interna- 
tional agreement,  the  appropriate  official  or  officials  in  such  department  or 
agency  are  informed  of  the  necessity  of  complying  with  the  requirements  of 
this  subchapter. 

723.6  English-language  text 

Negotiators  will  assure  that  every  bilateral  treaty  or  other  international 
agreement  to  be  signed  for  the  United  States  contains  an  English-language 
text.  If  the  language  of  the  other  country  concerned  is  one  other  than  English 
the  text  shall  be  done  in  English  and,  if  desired  by  the  other  country,  in  the 
language  of  that  country.  A  United  States  note  that  constitutes  part  of  an 
international  agreement  effected  by  exchange  of  notes  shall  always  be  in  the 
English-language.  Such  note  shall  not  be  in  any  other  language  unless  specifi- 
cally authorized.  The  note  of  the  other  government  concerned  may  be  in  what- 
ever language  that  government  desires. 

724     Transmission  of  texts  to  Secretary 

The  texts  of  treaties  and  other  international  agreements  must  be  completed 
and  approved  in  writing  by  all  responsible  officers  concerned  sufficiently  in 
advance  to  give  the  Secretary  or  Acting  Secretary,  or  the  person  to  whom 
authority  to  approve  the  text  has  been  delegated  adequate  time  before  the  date 
of  signing  to  examine  the  text  and  dispose  of  any  questions  that  arise.  Posts 
must  transmit  the  texts  to  the  Department  as  expeditiously  as  feasible  to 
assure  adequate  time  for  such  consideration.  Except  as  otherwise  specifically 
authorized  by  the  Secretary  or  the  Acting  Secretary,  a  complete  text  of  a 
treaty  or  other  international  agreement  must  be  delivered  to  the  Secretary  or 
the  Acting  Secretary,  or  other  person  authorized  to  approve  the  text,  before 
any  such  text  is  agreed  upon  as  final  or  any  date  is  agreed  upon  for  its  signa- 
ture. 

724.1     Approval  and  authorization  to  sign 

The  text  (including  the  complete  text  of  any  annex,  schedule,  exchange  of 
notes,  or  other  related  document)  is  accompanied  by  a  memorandum  requesting 


292 

authorization  to  make  arrangements  for  signature  of  that  text.  The  memoran- 
dum indicates  the  approval  in  writing  of : 

a.  Tlie  assistant  secretary  or  other  equivalent  officer  (or  his  authorized  rep- 
resentative) primarily  responsible  for  the  subject  involved  ; 

b.  The  Director  of  A.I.D.  or  his  Deputy,  for  a  treaty  or  other  international 
agreement  which  concerns  responsibilities  of  A.I.D. ; 

c.  The  Office  of  the  Legal  Adviser,  for  legality  and  form  of  the  text ; 

d.  The  Office  of  the  Assistant  Secretary  for  Congressional  Relations ; 

e.  Other  Department  clearances  as  required :  and 

f.  A  high-ranking  officer  of  any  other  agency  which  has  primary  responsibil- 
ity for  or  substantial  interest  in  the  subject  (for  example,  aviation,  copyrights, 
patents,  taxation,  or  military  base  rights). 

724.2  Engrossing  documents  for  signature 

After  the  text  of  a  treaty  or  other  agreement  is  approved  in  writing  in 
accordance  with  section  724.1,  the  document  is  engrossed  for  signature  in  the 
Department. 

Adequate  time  (normally  7  business  days)  is  allowed  for  the  engrossing 
(typing  on  treaty  paper),  comparing,  etc.,  of  the  treaty  or  other  agreement  to 
be  signed,  in  order  to  assure  sufficient  time  for  the  preparation  of  accurate 
texts  in  duplicate  for  signature,  including,  in  the  case  of  documents  to  be 
signed  in  a  foreign  language,  sufficient  time  for  the  Language  Services  Divi- 
sion to  prepare  any  translations  required,  check  any  existing  foreign-language 
draft,  and  check  the  engrossed  foreign-language  text.  The  determination  of  the 
amount  of  time  required  in  each  instance  to  complete  the  engrossing  is  the 
responsibility  of  the  Assistant  Legal  Adviser  for  Treaty  Affairs. 

724.3  Certificate  on  foreign-language  text 

Before  any  treaty  or  other  agreement  containing  a  foreign-language  text  is 
laid  before  the  Secretary  or  the  Acting  Secretary  (or  any  person  authorized  by 
either  of  them)  for  signature,  a  signed  memorandum  must  be  obtained  from  a 
responsible  language  officer  of  the  Department  certifying  that  the  foreign-lan- 
guage text  and  the  English-language  text  are  in  conformity  with  each  other 
and  that  both  texts  have  the  same  meaning  in  all  substantive  respects.  A  simi- 
lar certification  must  be  obtained  for  exchange  of  notes  that  set  forth  the 
terms  of  an  agreement  in  two  languages. 

725  Transmission  of  texts  to  assistant  legal  adviser  for  treaty  affairs 

The  officer  responsible  for  the  negotiation  of  a  treaty  or  other  agreement  at 
any  post  is  responsible  for  ensuring  the  most  expeditious  transmission  of  the 
signed  original  text,  together  with  all  accompanying  papers  such  as  agreed 
minutes,  exchanges  of  notes,  plans,  etc.,  to  the  Department  for  the  attention  of 
the  Assistant  Legal  Adviser  for  Treaty  Affairs ;  provided  that  where  originals 
are  not  available  accurate  certified  copies  are  obtained  and  transmitted  as  in 
the  case  of  the  original.  (See  section  735.2.)  Any  officer  in  the  Department 
having  in  his  possession  or  receiving  from  any  source  a  signed  original  or  cer- 
tified copy  of  a  treaty  or  agreement  or  of  a  note  or  other  document  constitut- 
ing a  part  of  a  treaty  or  agreement  forwards  such  documents  immediately  to 
the  Assistant  Legal  Adviser  for  Treaty  Affairs. 

726  AutJiorization  to  negotiate  and/or  sign 

726.1     Action  memorandum 

A  request  for  authorization  to  negotiate  and/or  sign  a  treaty  or  other  inter- 
national agreement  takes  the  form  of  an  Action  Memorandum  addressed  to  the 
Secretary  or  Acting  Secretary,  cleared  with  the  Office  of  the  Legal  Adviser,  the 
Office  of  the  Assistant  Secretary  for  Congressional  Relations,  and  other  appro- 
priate bureaus,  and  submitted  through  the  Executive  Secretariat.  The  Action 
Memorandum  may  request  one  of  the  following:  (a)  authority  to  negotiate, 
(b)  authority  to  sign,  or  (c)  authority  to  negotiate  and  sign.  The  request  in 
each  instance  states  that  any  substantive  changes  in  the  draft  text  will  be 
cleared  with  the  Office  of  the  Legal  Adviser  and  other  specified  regional 
and/or  functional  bureaus  before  definitive  agreement  is  reached.  Drafting 
offices  consult  closely  with  the  Office  of  the  Legal  Adviser  to  ensure  that  all 
legal  requirements  are  met.  The  Action  Memorandum  is  accompanied  by  a 
memorandum  of  law  prepared  in  the  Office  of  the  Legal  Adviser. 
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726.2  Separate  autho7-izations 

When  authorization  is  sought  with  respect  to  a  particular  treaty  or  other 
agreement,  either  multilateral  or  bilateral,  the  action  memorandum  for  this 
purpose  outlines  briefly  and  clearly  the  principal  features  of  the  proposed 
treaty  or  other  agreement,  indicates  any  special  problems  which  may  be  en- 
countered, and,  if  possible,  the  contemplated  solutions  of  those  problems.  The 
concurrences  of  the  Office  of  the  Legal  Adviser  and  of  the  geographic  and 
functional  bureaus  concerned  are  obtained  with  respect  to  such  changes  as 
may  be  made  in  texts  in  the  course  of  negotiations  and  to  agreement  on  defi- 
nitive texts. 

726.3  Blanket  authorizations 

In  general,  blanket  authorizations  are  appropriate  only  in  those  instances 
where,  in  carrying  out  or  giving  effect  to  provisions  of  law  or  policy  decisions, 
a  series  of  agreements  of  the  same  general  type  is  contemplated ;  that  is,  a 
number  of  agreements  to  be  negotiated  according  to  a  more  or  less  standard 
formula  (e.g.,  P.L.  480  Agricultural  Commodities  Agreements;  Educational  Ex- 
change Agreements ;  Investment  Guaranty  Agreements ;  Weather  Station 
Agreements,  etc.)  or  a  number  of  treaties  to  be  negotiated  according  to  a  more 
or  less  standard  formula  (e.g.,  consular  conventions;  extradition  treaties,  etc.). 
The  basic  precepts  under  section  726.2  apply  equally  to  requests  for  blanket 
authorizations.  In  such  cases,  authorization  is  conditioned  upon  the  conciirrence 
of  the  Office  of  the  Legal  Adviser  and  the  regional  and  functional  bureaus  as 
well  as  other  agencies  concerned  in  regard  to  the  proposed  texts,  changes  in 
such  texts  in  the  course  of  negotiations,  and  agreement  on  definitive  texts. 

726.4  Public  statements 

No  public  statement  is  to  be  made  indicating  that  agreement  on  a  text  has 
been  reached,  or  that  negotiations  have  been  successfully  completed,  before  au- 
thorization is  granted  to  sign  the  treaty  or  other  agreement.  If  such  authoriza- 
tion has  been  granted  subject  to  a  condition  that  no  substantive  change  in  the 
proposed  text  is  made  without  concurrence  of  the  Office  of  the  Legal  Adviser 
and  other  specified  offices,  no  such  public  statement  is  to  be  made  until  defini- 
tive agreement  on  text  has  been  reached  with  the  concurrence  of  the  Ofiice  of 
the  Legal  Adviser  and  the  other  specified  oflaces.  Normally,  such  a  public  state- 
ment is  made  only  at  the  time  a  treaty  or  other  agreement  is  actually  signed, 
inasmuch  as  it  remains  possible  that  last-minute  changes  will  be  made  in  the 
text.  Any  such  statement  prior  to  that  time  must  have  the  concurrence  of  the 
Oflfice  of  the  Legal  Adviser,  the  Office  of  the  Assistant  Secretary  for  Congres- 
sional Relations,  and  the  other  specified  offices,  and  the  approval  of  the  Secre- 
tary or  the  Department  principal  who  originally  approved  the  Action  Memo- 
randum request  under  "Circular  175  Procedure." 

726.5  Method  of  concluding  agreements 

An  agreement  may  be  concluded  (entered  into)  by  the  process  of  bilateral 
negotiations  which  result  either  in  the  signing  of  a  single  instrument  in  dupli- 
cate or  in  exchange  of  diplomatic  notes,  or  by  the  process  of  multilateral  nego- 
tiations, usually  at  an  international  conference  to  which  the  governments  con- 
cerned send  official  delegations  for  the  purpose  of  formulating  and  signing  an 
instrument  of  agreement. 

730    Bilateral  treaties  and  agreements 

730.1  Negotiation  and  hackground  assistance 

Whenever  the  negotiation  of  a  new  international  agreement  is  under  consid- 
eration, the  post  or  the  Department  office  having  primary  responsibility  in- 
forms the  Legal  Adviser  and  requests  background  material  and  advice  regard- 
ing relevant  provisions  in  existing  treaties  and  agreements,  the  general  treaty 
relations  of  this  Government  with  the  government  or  governments  concerned, 
and  other  pertinent  information. 

730.2  Role  of  office  of  the  legal  adviser 

a.  Legal  rexnew  of  draft  agreements. 

As  soon  as  tentative  provisions  for  an  agreement  are  considered  or  drafted, 
the  Office  of  the  Legal  Adviser  is  requested  to  make  available  the  .services  of 
an   attorney-adviser   to   ensure   that   the   agreement   is   properly    drafted   and 
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agreed  policy  is  expressed  clearly  and  fully.  The  Office  of  the  Legal  Adviser 
prepares  a  draft  in  the  first  instance  upon  the  request  of  another  office. 

b.  Legal  Clearance  Required. 

Any  draft  of  a  proposed  treaty  or  agreement  and  outgoing  correspondence 
regarding  the  negotiation,  signature,  and  ratification  or  approval,  as  well  as  the 
existence,  status,  and  application,  of  any  international  agreement  to  vphich  the 
United  States  is  or  may  become  a  party,  is  cleared  with  the  Office  of  the  Legal 
Adviser  and  with  other  appropriate  bureaus  or  offices. 

731  Negotiations 

731.1  Instructions  to  negotiators 

When  an  agreement  is  to  be  concluded  at  a  foreign  capital,  the  Department 
designates  the  American  negotiator  or  negotiators,  and  he  or  they  are  given 
appropriate  instructions.  If  the  agreement  to  be  negotiated  is  a  treaty  which 
will  be  referred  to  the  Senate,  the  Secretary  of  State  may  at  some  time  prior 
to  or  during  the  negotiations  seek  from  the  President,  or  in  certain  cases  issue 
on  his  own  authority,  a  "full  power"  (see  section  733)  constituting  formal  au- 
thorization for  the  American  negotiators  to  sign  the  agreement.  Such  a  "fiill 
povrer"  is  not  customary  with  respect  to  an  executive  agreement.  The  receipt 
or  possession  of  a  "full  power"  is  never  to  be  considered  as  a  final  authoriza- 
tion to  sign.  That  authorization  is  given  by  the  Department  by  a  written  or 
telegraphc  instruction,  and  no  signature  is  affixed  in  the  absence  of  such  in- 
struction. If  the  proposal  for  an  agreement  originates  with  the  United  States, 
the  American  negotiators  as  a  rule  furnish  a  tentative  draft  of  the  proposed 
agreement  for  submission  to  the  other  government  for  its  consideration.  The 
negotiators  submit  to  the  Department  any  modification  of  the  draft  or  any 
counter-pror>osal  made  by  the  other  government  and  await  instructions  from 
the  Department.  If  the  original  proposal  emanates  from  a  foreign  government, 
the  mission  forwards  the  proposal  to  the  Department  and  awaits  its  instruc- 
tions. 

731.2  Clearance  of  draft  agreements  with  the  department 

In  no  case,  after  accord  has  been  reached  on  the  substance  and  wording  of 
the  texts  to  be  signed,  do  the  negotiators  sign  an  agreement  or  exchange  notes 
constituting  an  agreement  until  finally  instructed  by  the  Department  to  do  so 
as  stated  in  section  731.1.  If  an  agreement  is  to  be  signed  in  two  languages, 
each  language  text  must  be  cleared  in  full  with  the  Department  before  signa- 
ture, as  required  by  section  724.3. 

731.3  Avoiding  obstacles  to  puMication  and  registration 

The  necessity  of  avoiding  any  commitment  incompatible  with  the  law  requir- 
ing publication  (1  U.S.C.  112a)  and  with  the  treaty  provisions  requiring  regis- 
tration (see  section  736.4)  should  be  borne  in  mind  by  U.S.  negotiators. 
Although  negotiations  may  be  conducted  on  a  confidential  basis,  any  definitive 
agreement  or  commitment  entered  into  must  be  devoid  of  any  aspect  which 
would  prevent  the  publication  and  registration  of  the  agreement. 

731.4  Questions  on  immediate  puhlic  disclosure 

In  any  instance  where  it  appears  to  the  U.S.  representatives  that  the  imme- 
diate public  disclosure  upon  its  entry  into  force  of  an  agreement  under  nego- 
tiation would  be  prejudicial  to  the  national  security  of  the  United  States,  the 
pertinent  circumstances  shall  be  reported  to  the  Secretary  of  State  and  his  de- 
cision awaited  before  any  further  action  is  taken.  Where  such  circumstances 
are  known  before  authorization  to  negotiate  or  to  sign  is  requested,  they  shall 
be  included  in  the  request  for  authorization.  All  such  reports  and  requests  are 
to  be  cleared  with  the  Office  of  the  Legal  Adviser. 

732  Preparation  of  texts  for  signature 

If  an  agreement  is  to  be  signed  at  a  post  abroad  as  a  single  instrument  (in 
duplicate),  the  engrossing  is  customarily  done  in  the  foreign  office.  However, 
the  mission  may  lend  assistance  if  the  foreign  office  so  desires.  There  is  no 
universal  standard  as  to  the  kind  or  size  of  paper  which  must  be  used  (each 
foreign  office  has  its  ovv'n  "treaty  paper"),  and  the  texts  may  be  engrossed  ei- 
ther by  typing  or  by  printing.  For  every  bilateral  agreement  there  must  be  two 
originals,  one  for  each  government.  Each  original  must  embody  the  full  text  of 
the  agreement  in  all  the  languages  in  which  the  agreement  is  to  be  signed, 
subject  only  to  the  principle  of  the  "alternat." 
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732.1  Principle  of  the  alternat 
732.1-1    Arrangement  of  texts 

When  English  and  a  language  other  than  English  are  both  used,  the  texts  in 
the  two  languages  are  placed  (a)  in  parallel,  vertical  columns  on  the  same 
page,  the  columns  being  approximately  of  equal  width,  or  (b)  on  opposite  fac- 
ing pages  of  the  document  the  entire  width  of  the  typed  or  printed  space  on 
the  page,  or  (c)  in  "tandem"  fashion,  that  is,  with  one  text  following  the 
other. 

The  first-mentioned  style  is  preferred  particularly  for  treaties  and  other  im- 
portant agreements,  as  it  lends  itself  more  conveniently  to  the  binding  and 
sealing  of  the  agreement  as  a  single  instrument  with  each  representative  sign- 
ing once  in  the  center  of  the  page  of  each  of  two  originals.  If  this  style  is 
used,  the  English  text  is  placed  in  the  left  column  of  each  page  in  the  original 
to  be  retained  by  the  United  States,  and  the  foreign  text  appears  in  the  right 
column.  In  the  other  original,  to  be  retained  by  the  foreign  government,  the 
foreign  text  appears  in  the  left  column,  and  the  English  text  in  the  right  col- 
umn. 

If  the  two  languages  are  placed  on  opposite  facing  pages  of  the  document, 
the  English  text  occupies  the  left-hand  page  and  the  foreign  text  the  right- 
hand  page  in  the  United  States  original,  and  conversely  in  the  foreign  govern- 
ment's original. 

If  the  two  languages  are  placed  "tandem"  fashion,  the  English  text  is  placed 
first  in  the  United  States,  original,  and  conversely  in  the  foreign  government's 
original. 

If  either  the  opposite  facing  page  or  the  "tandem"  style  is  used,  the  conclud- 
ing part  (usually  beginning  "In  Faith  Whereof,"  "In  Witness  Whereof," 
"Done."  etc.)  engrossed  in  parallel  columns  appears  on  the  page  on  which  the 
signatures  will  appear,  so  that  only  one  set  of  signatures  is  required  for  each 
separately  bound  document. 

If  parallel  columns  are  not  feasible,  the  concluding  paragraphs  can  be  placed 
"tandem"  fashion  on  the  page  on  which  the  signatures  appear.  If  the  oriental 
text  is  one  which,  from  the  occidental  view^point,  reads  from  back  to  front,  it 
may  be  possible  to  join  the  two  texts  in  a  single  document  so  that  the  signa- 
tures appear,  roughly  speaking,  in  the  center  of  the  document.  Separate  docu- 
ments for  the  tw^o  languages  are  not  desirable  if  any  of  the  methods  first  men- 
tioned is  feasible,  although  extraordinary  circumstances  may  justify 
exceptions.  In  the  event  of  exceptional  circumstances  affecting  the  engrossing, 
it  would  be  well  for  the  negotiators  to  seek  instructions  from  the  Department. 

732.1-2     Arrangement  of  names  and  signattires 

In  the  original  to  be  retained  by  the  United  States,  the  United  States  and 
the  plenipotentiary  of  the  United  States  are  named  first  in  both  the  English 
and  foreign  texts,  wherever  the  names  of  the  countries  or  of  the  plenipoten- 
tiaries occur  together  conjunctively  or  disjunctively  ;  and  the  signature  of  the 
plenipotentiary  of  the  United  States  appears  above  the  signature  of  the  foreign 
plenipotentiary.  Conversely,  throughout  both  texts  of  the  original  to  be  re- 
tained by  the  foreign  government,  that  government  and  its  plenipotentiary  are 
named  first  and  his  signature  appears  above  the  signature  of  the  U.S.  plenipo- 
tentiary. The  position  of  full  sentences  or  paragraphs  in  the  text  is  never 
transposed  in  the  alternat  procedure. 

732.2  Conformity  of  texts 

After  the  documents  have  been  engrossed  on  the  basis  of  agreed  texts,  and 
before  the  signing  of  the  agreement,  the  negotiators  or  other  responsible 
oflicers  make  sure  that  the  texts  in  the  two  languages  of  both  originals  of  the 
engrossed  agreement  are  in  exact  conformity  with  the  texts  of  the  two  lan- 
guages in  the  drafts  agreed  to.  Prior  to  engrossing  it  should  have  been  deter- 
mined that  the  foreign -language  text  is  essentially  (i.e.,  as  a  matter  of  sub- 
stance) in  accord  with  the  English  text,  and  that  it  has  received  the  clearance 
of  the  Department  as  required  in  section  724.3.  Nonetheless,  it  is  well,  in 
examining  engrossed  documents  for  conformity  of  texts,  to  bear  in  mind  the 
need  for  substantive  conformity.  If  any  substantive  divergence  is  discovered, 
the  mission  immediately  seeks  instructions  from  the  Department.  The  punctua- 
tion of  the  two  texts  must  conform  to  the  extent  necessary  to  ensure  that  there 
is  no  substantial  divergence  between  them. 
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733  Exchange  or  cxliiMtion  of  full  powers 

Each  representative  who  is  to  sign  a  treaty  is  furnished  a  full  power  signed 
by  the  Head  of  State,  Head  of  Government,  or  Minister  for  Foreign  Affairs. 
More  than  one  representative  may  be  named  in  a  single  instrument  of  full 
power.  Formal  full  powers  may  be  (but  customarily  are  not)  issued  also  for 
the  signing  of  certain  executive  agreements.  When  issued,  the  full  power  is 
formal  evidence  of  the  authority  of  the  representative  to  sign  on  behalf  of  his 
government.  It  names  the  representative  and  shows  his  title  and  a  clear  indi- 
cation of  the  particular  instrument  of  agreement  which  he  is  entitled  to  sign. 
If  the  agreement  itself  requires  the  exchange  of  full  powers,  they  are  ex- 
changed. If  not,  they  may  be  either  exchanged  or  exhibited  by  the  representa- 
tives on  the  occasion  of  signing  the  agreement,  as  may  be  preferred  by  the  for- 
eign representative.  If  exchanged,  the  original  full  power  of  the  foreign 
representative  is  foi-warded  to  the  Department  with  the  United  States  original 
of  the  signed  agreement.  If  the  representatives  retain  the  original  of  their  re- 
spective full  powers,  the  foreign  representative  is  requested  to  furnish  a  pho- 
tostat or  certified  copy  of  his  full  power. 

734  Si(/>iaturG  and  Sealing 

When  the  engrossing  of  a  treaty  or  other  international  agreement  which  is 
to  be  signed  as  a  single  instrument  has  been  completed,  mutually  convenient 
arrangements  for  its  signature  are  made  by  the  host  government.  In  the  case 
of  treaties,  the  signatures  of  the  representatives  are  often  accompanied  by 
their  respective  seals,  ribbons  being  fastened  in  the  seals  and  binding  the  docu- 
ment. The  same  procedure  may  be  followed  for  other  agreements  signed  as  sin- 
gle instruments ;  it  is  not  essential  unless  the  agreement  specifically  requires 
seals  to  be  aflixed.  The  representative's  personal  seal,  if  available,  is  used 
when  seals  accompany  the  signatures. 

{Note:  With  the  exception  of  the  Secretary  of  State,  a  representative  must 
furnish  his  own  seal.  It  may  consist  of  a  signet  ring  with  his  initial (s)  or 
family  crest,  written  initials,  etc.  A  corporation  seal,  the  seal  of  the  Depart- 
jnent,  a  foreign  seal,  or  any  other  nonpersonal  seal  not  used  in  lieu  thereof, 
except  that  where  the  representative  has  no  personal  seal,  the  seal  of  the  mis- 
sion may  be  used  if  seals  are  required  and  the  other  government  concerned 
follows  a  practice  of  using  the  foreign  office  seal.) 

735  Transmission  of  certified  copies  to  the  department 

When  an  exchange  of  diplomatic  notes  between  the  mission  and  a  foreign 
government  constitutes  the  agreement  or  has  the  effect  of  extending,  modify- 
ing, or  terminating  an  agreement  to  which  the  United  States  is  a  party,  a 
properly  certified  copy  of  the  note  from  the  mission  to  the  foreign  government, 
along  with  the  signed  original  of  the  note  from  the  foreign  government,  is 
sent,  as  soon  as  practicable,  to  the  Department  for  the  attention  of  the  Assist- 
ant Legal  Adviser  for  Treaty  Affairs. 

Likewise,  if,  in  addition  to  the  treaty  or  other  agreement  signed,  notes  re- 
lated thereto  are  exchanged  (either  at  the  same  time  or  thereafter),  a  prop- 
erly certified  copy  (copies)  of  the  note(s)  from  the  mission  to  the  foreign 
government  are  transmitted  with  the  signed  original (s)  of  the  note(s)  from 
the  foreign  government. 

In  each  instance,  the  mission  retains  for  its  files  certified  copies  of  the  note 
exchanged.  The  United  States  note  is  prepared  in  accordance  with  the  rules 
prescribed  in  the  Correspondence  Handbook.  The  note  of  the  foreign  govern- 
ment is  prepared  in  accordance  with  the  style  of  the  foreign  office  and  usually 
in  the  language  of  that  country.  Whenever  practicable,  arrangements  are  made 
for  the  notes  to  bear  the  same  date. 

735.1    Preparation  of  copies  for  certification 

For  pun^oses  of  accuracy  of  the  Department's  records  and  publication  and 
registration,  a  certified  copy  must  be  an  exact  copy  of  the  signed  original.  It 
must  be  made  either  by  typewriter  (ribbon  or  carbon  copy)  or  by  facsimile  re- 
production on  white  durable  paper  (not  by  the  duplimat  method)  and  must  be 
clearly  legible.  In  the  case  of  notes,  the  copy  shows  the  letterhead,  the  date 
and,  if  signed,  an  indication  of  the  signature  or,  if  merely  initialed,  the  ini- 
tials which  appear  on  the  original.  It  is  suggested  that,  in  the  case  of  a  note 
from  the  mission  to  the  foreign  government,  the  copy  for  certification  and 
transmission  to  the  Department  be  made  at  the  same  time  the  original  is  pre- 
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pared.  If  the  copy  is  made  at  the  same  time,  the  certificate  prescribed  in  sec- 
tion 735.2  may  state  that  the  document  is  a  true  and  correct  copy  of  the 
signed  original.  If  it  is  not  possible  to  make  a  copy  at  the  same  time  the  origi- 
nal is  prepared,  the  certificate  indicates  that  the  document  is  a  true  and  cor- 
rect copy  of  the  copy  on  file  in  the  mission.  The  word  "(Copy)"  is  not  placed 
on  the  document  which  is  being  certified;  the  word  "(Signed)"  is  not  placed 
before  the  indication  of  signatures.  Moreover,  a  reference  to  the  transmitting 
airgram,  such  as  "Enclosure  1  to  Airgram  No.  18  (etc.),"  is  not  placed  on  the 
certified  document.  The  identification  of  such  a  document  as  an  enclosure  to  an 
airgram  may  be  typed  on  a  separate  slip  of  paper  and  attached  to  the  docu- 
ment, but  in  such  a  manner  that  it  may  be  easily  removed  without  defacing 
the  document. 

735.2     Certification  of  copies 

If,  a  copy  of  a  note  is  part  of  an  international  agreement,  such  copy  is  certi- 
fied by  a  duly  commissioned  and  qualified  Foreign  Service  officer  either  (a)  by 
a  certification  on  the  document  itself,  or  (b)  by  a  separate  certification  at- 
tached to  the  document.  A  certification  on  the  document  itself  is  placed  at  the 
end  of  the  document.  It  indicates,  either  typed  or  rubber  stamped,  that  the 
document  is  a  true  copy  of  the  original  signed  (or  initialed)  by  (insert  full 
name  of  signing  officer),  and  it  is  signed  by  the  certifying  officer.  If  a  certifi- 
cation is  typed  on  a  separate  sheet  of  paper,  it  briefly  describes  the  document 
certified  and  states  that  it  is  a  true  copy  of  the  original  signed  (or  initialed 
by)  (full  name)  and  it  is  signed  by  the  certifying  officer.  The  certification  may 
be  stapled  to  the  copy  of  the  note. 

736     Exchange  of  ratifications 

736.1  Time  and  place  for  exchange 

A  treaty  usually  contains  provisions  which  specify  where  the  instruments  of 
ratification  are  to  be  exchanged.  Since  all  treaties  signed  on  the  part  of  the 
United  States  are  subject  to  ratification  by  and  with  the  advice  and  consent  of 
the  Senate,  and  as  the  time  required  for  action  on  any  particular  treaty  can- 
not be  foreseen,  is  desirable  that  provision  is  made  in  the  treaty  that  the  in- 
struments of  ratification  are  to  be  exchanged  "as  soon  as  possible"  rather  than 
within  a  specified  period.  It  is  customary  for  a  treaty  to  contain  a  simple  pro- 
vision to  the  effect  that  the  instruments  of  ratification  shall  be  exchanged  and 
that  the  treaty  shall  enter  into  force  on  the  date  of  such  exchange  or  at  the 
expiration  of  a  specified  number  of  days  or  months  following  the  date  of  ex- 
change. 

736.2  Effecting  the  exchange 

In  exchanging  instruments  of  ratification  the  representative  of  the  United 
States  hands  to  the  representative  of  the  foreign  government  a  duplicate  origi- 
nal of  the  President's  instrument  of  ratification,  which  normally  embodies  the 
full  text  of  the  treaty  in  all  the  languages  in  which  it  was  signed.  In  return, 
the  representative  of  the  foreign  government  hands  to  the  representative  of 
the  United  States  the  instrument  of  ratification  executed  by  the  head  or  the 
chief  executive  of  the  foreign  government.  A  protocal,  sometimes  called 
proces-verhal,  attesting  the  exchange  is  signed  by  the  two  representatives  when 
the  exchange  is  made.  No  full  power  is  required  for  this  purpose.  The  protocol 
of  exchange  is  signed  in  duplicate  originals,  one  for  each  government,  and  the 
principle  of  the  alternate  is  observed  as  in  the  treaty.  Before  making  the  ex- 
change and  signing  the  protocol  of  exchange,  the  diplomatic  representative  of 
the  United  States  satisfies  himself  that  the  ratification  of  the  foreign  govern- 
ment is  an  unqualified  ratification,  or  subject  only  to  such  reservations  or  un- 
derstandings as  have  been  agreed  to  by  the  two  governments. 

736.3  Notification  of  date  of  exchange 

In  all  cases,  but  particularly  in  those  in  which  the  treaty  enters  into  force 
on  the  day  of  the  exchange,  it  is  essential  that  the  mission  notify  the  Depart- 
ment by  telegram  when  arrangements  have  been  completed  for  the  exchange, 
and  also  when  the  exchange  actually  takes  place.  The  Department  then  will 
take  such  steps  as  may  be  necessary  to  have  the  proclamation  of  the  treaty 
executed  by  the  President.  By  the  first  pouch  after  the  exchange  takes  place, 
if  possible,  the  mission  forwards  to  the  Department  the  instrument  of  ratifica- 
tion of  the  foreign  government  and  the  United  States  Government's  original  of 
the  signed  protocol  of  exchange. 
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736.4    Publication  and  registration 
736.4-1     Publication 

After  the  necessary  action  has  been  taken  to  bring  into  force  the  treaty  or 
other  international  agreement  concluded  by  the  United  States,  it  is  published 
promptly  in  the  Treaties  and  Other  International  Act  Series  issued  by  the  De- 
partment. After  publication  in  that  series,  the  text  of  the  treaty  or  other 
agreement  is  printed  in  the  annual  volume  (which  may  consist  of  two  or  more 
bindings)  of  United  States  Treaties  and  Other  International  Agreements,  as  re- 
quired by  law  (1  U.S.C.  112a).  Treaties  and  other  agreements  concluded  prior 
to  January  1,  1950,  were  published  in  the  United  States  Statutes  at  Large. 

736.4-2     Registration 

Article  102  of  the  United  Nations  Charter  requires  that  every  treaty  and 
every  international  agreement  entered  into  by  a  member  of  the  United  Nations 
be  i-egistered,  as  soon  as  possible,  with  the  Secretariat  and  published  by  it.  Ar- 
ticle 83  of  the  Chicago  Aviation  Convention  of  1944  requires  registration  of 
aviation  agreements  with  the  Council  of  the  International  Civil  Aviation  Orga- 
nization. 

737     Handling  Procedures 

Carrying  out  and  providing  advice  and  assistance  respecting  the  provisions 
of  this  chapter  are  the  responsibility  of  the  Assistant  Legal  Adviser  for  Treaty 
Affairs,  who: 

a.  Makes  all  arrangements  and  supervises  ceremonies  at  Washington  for  the 
signatui-e  of  treaties  or  other  international  agreements ; 

b.  Prepares  reports  by  the  Secretary  of  State  to  the  President,  and  messages 
by  the  President  to  the  Senate  for  transmission  of  treaties  for  advice  and  con- 
sent to  ratification ; 

c.  Prepares  insti-uments  of  ratification  or  adherence,  instruments  or  notifica- 
tions of  acceptance  or  approval,  and  proclamations  with  respect  to  treaties  or 
other  international  agreements : 

d.  Makes  arrangements  for  the  exchange  or  deposit  of  instruments  of  ratifi- 
cation, the  deposit  of  instruments  of  adherence,  the  receipt  or  deposit  of  in- 
struments or  notifications  of  acceptance  or  approval,  and  the  issuance  of  pro- 
clamations with  respect  to  treaties  or  other  international  agreements ; 

e.  Prepares  instructions  to  foreign  diplomatic  missions  at  Washington 
respecting  such  matters ; 

f.  Takes  all  measures  required  for  the  publication  and  registration  of  treat- 
ies and  other  international  agreements  to  which  the  United  States  is  a  party. 

737.1  Records  and  Correspondence  Custody 

a.  The  Assistant  Legal  Adviser  for  Treaty  Affairs  compiles  and  maintains 
authoritative  records  regarding  the  negotiation,  signature,  transmission  to  the 
Senate,  and  ratification  or  approval,  as  well  as  the  existence,  status,  and  appli- 
cation, of  all  international  agreements  to  which  the  United  States  is  or  may 
become  a  party  and,  so  far  as  information  is  available,  of  agreements  between 
other  countries  to  which  the  United  States  is  not  a  party.  Inquiries  on  these 
subjects  are  addressed  to,  and  outgoing  communications  cleared  with,  the 
OflBce  of  the  Legal  Adviser. 

b.  To  ensure  that  the  records  regarding  the  matters  described  in  this  section 
are  complete  and  up  to  date,  it  is  important  that  all  relevant  papers  be  re- 
ferred to  the  Office  of  the  Legal  Adviser. 

c.  The  Assistant  Legal  Adviser  for  Treaty  Affairs  is  responsible  for  the  cus- 
tody of  originals  of  bilateral  agreements  and  certified  copies  of  multilateral 
agreements  pending  entry  into  force  and  completion  of  manuscripts  for  publi- 
cation. Following  publication,  such  originals  and  certified  copies  are  trans- 
ferred to  the  National  Archives.  The  Assistant  Legal  Adviser  for  Treaty  Af- 
fairs retains  custody  of  signed  originals  of  multilateral  agreements  for  which 
the  United  States  is  depositary,  together  with  relevant  instruments  of  ratifica- 
tion, adherence,  acceptance,  or  approval,  as  long  as  those  agreements  remain 
active. 

737.2  Responsibility  ior  Treaty  Publications 

The  Office  of  the  Legal  Adviser  prepares  and  maintains  the  annual  publica- 
tion Treaties  in  Force,  an  authoritative  guide  to  the  texts  and  status  of  treaties 
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and  other  international  agreements  currently  in  force  for  the  United  States. 
It  also  compiles  and  has  published,  in  addition  to  the  text  referred  to  in  sec- 
tion 73G.4-1,  other  volumes  containing  texts  of  treaties  and  other  agreements  as 
required  or  authorized  by  law.  Address  inquiries  in  regard  to  such  publications 
to  the  Office  of  the  Legal  Adviser. 

740    Multilateral  treaties  and  agreements 

740.1  General 

The  procedures  for  the  making  of  multilateral  agreements  are  in  many  re- 
spects the  same  as  those  for  the  making  of  bilateral  agreements,  e.g.,  the  gen- 
eral requirements  in  regard  to  full  powers,  ratification,  proclamation  and  pub- 
lication. This  subchapter  covers  those  procedures  which  are  at  variance  with 
bilateral  procedures. 

740.2  Negotiation 

740.2-1     Function  of  international  conference 

The  international  conference  is  the  device  usually  employed  for  the  negotia- 
tion of  multilateral  agreements.  The  greater  the  number  of  countries  involved, 
the  greater  the  necessity  for  such  a  conference.  If  only  three  of  four  countries 
are  involved,  it  may  be  convenient  to  carry  on  the  preliminary  negotiations 
through  correspondence  and  have  a  joint  meeting  of  plenipotentiaries  to  com- 
plete the  negotiations  and  to  sign  the  document. 

740.2-2     Invitation 

Traditionally,  the  international  conference  was  convened  by  one  government 
extending  to  other  interested  governments  an  invitation  (acceptance  usually 
assured  beforehand)  to  participate,  the  host  government  bearing  most,  if  not 
all,  of  the  expense  incident  to  the  physical  aspects  of  the  conference.  This  is 
still  often  the  practice,  but  increasing  numbers  of  conferences  have  been  con- 
vened under  the  auspices,  and  at  the  call,  of  international  organizations. 

740.2-3     Statement  of  purpose 

When  a  call  is  made  or  invitations  are  extended  for  a  conference  for  the 
formulation  of  a  multilateral  agreement,  it  is  customary  for  a  precise  state- 
ment of  purpose  to  accompany  the  call  or  the  invitations.  Sometimes,  the  invi- 
tation is  also  accompanied  by  a  draft  agreement  to  be  used  as  a  basis  for  ne- 
gotiations. If  the  conference  is  called  under  the  auspices  of  an  international 
organization,  the  precise  statement  of  purpose  or  the  draft  agreement  may  be 
prepared  in  preliminary  sessions  of  the  organization  or  by  the  secretariat  of 
the  organization. 

740.2—4     Instructions  to  negotiators 

The  U.S.  delegation  to  a  conference  may  be  comprised  of  one  or  more  repre- 
sentatives. As  a  rule,  the  U.S.  delegation  is  furnished  written  instructions  by 
the  Department  prior  to  the  conference  in  the  form  of  a  position  paper  for  the 
U.S.  delegation  cleared  with  the  Secretary  or  an  officer  specifically  authorized 
by  him  and  other  appropriate  Department  officers  for  that  purpose,  under  the 
procedures  described  in  section  730.  The  Office  of  the  Legal  Adviser  in  all  in- 
stances reviews  drafts  of  international  conventions  to  be  considered  in  meet- 
ings of  an  international  organization  of  which  the  United  States  is  a  member; 
when  necessary,  it  also  provides  legal  assistance  at  international  conferences 
and  meetings. 

740.2-5    Final  acts  of  conference 

The  "Final  Act"  of  a  conference  must  not  contain  international  commit- 
ments. A  Final  Act  must  be  limited  to  such  matters  as  a  statement  or  sum- 
mary of  the  proceedings  of  the  conference,  the  names  of  the  statements  that 
participated,  the  organization  of  the  conference  and  the  committees  established, 
resolutions  adopted,  the  drafts  of  international  agreements  formulated  for  con- 
sideration by  governments  concerned,  and  the  like.  If  an  international  agree- 
ment is  to  be  opened  for  signature  at  the  close  of  the  conference,  a  test 
thereof  may  be  annexed  to  the  Final  Act  but  must  not  be  incorporated  in  the 
body  thereof ;  the  text  to  be  signed  must  be  prepared  and  bound  separately  for 
that  puri^ose.  Where  a  Final  Act  appears  to  embody  international  commit- 
ments, and  the  United  States  representative  reports  the  same  to  the  Depart- 
ment and  awaits  specific  instructions  before  taking  any  further  action. 
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741  Official  and  icorking  languages 

•A.  General. — The  working  languages  of  the  conferences  and  the  official  lan- 
guages of  the  conference  documents  are  determined  by  the  conference.  A 
conference  does  not  necessarily  adopt  all  of  the  same  languages  for  both  pur- 
poses. It  is  customary  and  preferable  for  all  the  official  languages  in  which  the 
final  document  is  prepared  for  signature  to  be  designated  as  having  equal  au- 
thenticity. It  is  possible,  however,  for  the  conference  to  determine,  because  of 
specific  circumstances,  that  in  the  event  of  dispute  one  of  the  languages  is  to 
prevail  and  to  include  in  the  text  of  the  agreement  a  provision  to  that  effect. 
Before  a  United  States  delegation  concurs  in  any  such  proposal,  it  must  re- 
quest instructions  from  the  Department. 

b.  English-language  text. — Negotiators  will  use  every  practicable  effect  to  as- 
sure that  an  English-language  text  is  part  of  tiie  authentic  text  of  any  mutila- 
teral  treaty  negotiated  for  the  United  States.  Where  any  question  exists  on 
this  subject  the  negotiators  should  seek  further  instructions. 

742  Engrossing 

742.1  Language  or  languages  used  in  texts 

The  multilateral  agreement  drawn  up  at  an  international  conference  is  en- 
grossed for  signature  in  the  official  language  or  languages  adopted  by  the  con- 
ference. (See  section  741.)  The  engrossing  ordinarily  will  be  done  by  the  con- 
ference secretariat. 

742.2  The  princiiAe  of  the  alternat 

The  principle  of  the  alternat  (see  section  732.1)  does  not  apply  in  the  case 
of  a  multilateral  agreement,  except  in  the  remote  case  when  an  agreement  be- 
tween three  or  four  governments  is  prepared  for  sigiiature  in  the  language  of 
all  the  signatories  and  each  of  those  governments  is  to  receive  a  signed  origi- 
nal of  the  agreement.  Customarily,  a  multilateral  agreement  is  prepared  for 
signature  in  a  single  original,  comprising  all  the  official  languages.  That  origi- 
nal is  placed  in  the  custody  of  a  depositary  (either  a  government  or  an  inter- 
national organization)  which  furnishes  certified  copies  to  all  governments  con- 
cerned. 

742.2-1     Arrangement  of  texts 

The  arrangement  of  multilateral  agreement  texts  varies,  depending  largely 
on  the  number  of  languages  used.  As  in  the  case  of  bilateral  agreements,  how- 
ever, the  basic  alternatives  in  the  case  of  multilateral  agreements  are  parallel- 
columns,  facing-pages,  or  "tandem,"  as  follows  : 

a.  Parallel  columns. — If  an  agreement  is  to  be  signed  in  only  two  languages, 
the  most  common  and  preferred  method  of  arrangement  of  the  texts  is  in  par- 
allel, vertical  columns.  This  method  may  be  used  also  if  only  three  languages 
are  used,  but  the  thi"ee  columns  are  necessarily  so  narrow  that  the  method  has 
been  rarely  used  in  such  cases.  When  there  are  four  official  languages,  how- 
ever, it  is  possible  to  use  the  parallel-column  method  by  placing  two  of  the 
language  texts  on  a  left-hand  page  and  the  other  two  language  texts  on  the 
facing  right-hand  page ;  this  method  has  been  used  often  and  to  good  advan- 
tage in  various  inter-American  agreements  with  Englisli,  Spanish,  French,  and 
Portuguese.  If  any  of  the  languages  is  oriental,  the  parallel-column  method 
may  be  inexpedient  and  one  of  the  other  methods  may  be  necessary. 

b.  Facing  pages. — If  an  agreement  is  to  be  signed  in  only  two  languages, 
and  circumstances  make  it  necessary  or  desirable,  the  facing-page  method  may 
be  used  for  engrossing  the  texts  for  signature,  so  that  one  of  the  language 
texts  will  be  on  a  left-hand  page  and  the  other  will  be  on  the  facing  right- 
hand  page.  When  this  method  is  used,  it  is  desirable  that  at  least  the  conclud- 
ing part  (usually  beginning  "In  Faith  Whereof,"  "In  Witness  Whereof," 
"Done,"  etc.)  be  engrossed  in  parallel  columns  on  the  page  on  which  the  first 
of  the  signatures  appears  so  that  only  one  set  of  signatures  is  required.  If  par- 
allel columns  are  not  feasible,  the  concluding  paragraphs  can  be  placed  tan- 
dem-fashion (one  language  text  after  another)  on  the  page  on  wliich  the  first 
of  the  signatures  appears. 

c.  Tandem. — If  neither  the  parallel-column  nor  the  facing-page  arrangement 
is  feasible  for  an  agreement  to  be  signed  in  two  languages,  and  especially  if 
signed  in  three  or  more  languages,  the  texts  may  be  arranged  in  tandem-style, 
i.e.,  one  complete  text  following  the  other.  This  allows  readily  for  any  number 


301 

of  official  texts;  the  tandem-style  precedent  of  the  Charter  of  the  United  Na- 
tions is  followed  for  the  preparation  of  agreements  formulated  under  the  aus- 
pices of  the  United  Nations.  It  is  desirable,  whenever  practicable,  that  the 
concluding  part  of  each  text  be  placed  with  the  concluding  part  of  each  of  the 
other  texts  in  parallel  columns  on  the  page  on  which  the  first  of  the  signa- 
tures appears,  although  the  tandem  arrangement  described  at  the  end  of  sec- 
tion 742.2-lb  can  be  used. 
742.2-2     Arrangement  of  names  and  signatures 

The  arrangement  of  names  and  signatures,  although  it  may  seem  a  minor 
part,  sometimes  presents  difficulties  in  the  case  of  multilateral  agreements. 
There  may  be  variations  of  arrangements,  depending  on  particular  factors,  but 
the  arrangement  most  generally  used  is  alphabetical  according  to  the  names  of 
the  countries  concerned.  An  alphabetical  listing,  however,  presents  the  further 
question,  even  when  there  are  only  two  languages,  of  what  language  is  to  be 
used  in  determining  the  arrangement.  It  is  a  common  practice  to  use  the  lan- 
guage of  the  host  government  or  for  an  agreement  formulated  under  the  aus- 
pices of  an  international  organization,  to  follow  the  precedents  established  by 
that  organization.  It  is  possible,  in  the  event  that  agreement  could  not  be 
reached  regarding  the  arrangement  of  names  of  countries  and  signatures  of 
plenipotentiaries,  to  have  a  drawing  of  lots,  a  device  seldom  used.  In  any  event, 
the  question  is  one  to  be  determined  by  the  conference. 

742.3     Conformity  of  texts 

It  is  the  primary  responsibility  of  the  delegations,  acting  in  conference,  to 
determine  the  conformity  of  the  agreement  texts  which  are  to  be  signed.  How- 
ever, the  conference  secretariat  has  a  responsibility  for  checking  the  texts  care- 
fully to  ensure  that,  when  put  in  final  form  for  signature,  the  texts  are  in 
essential  conformity. 

743  Full  powers 

In  the  case  of  a  multilateral  agreement  drawn  up  at  an  international  con- 
ference, this  GoverTiment  customarily  (almost  invariably,  in  the  case  of  a 
treaty)  issues  to  one  or  more  of  its  representatives  at  the  conference  an  instru- 
ment of  full  power  authorizing  them  to  sign  the  agreement  on  behalf  of  the 
United  States.  In  some  instances,  issuance  of  the  full  power  is  deferred  until 
it  is  relatively  certain  that  the  agreement  formulated  is  to  be  signed  for  the 
United  States.  (See  section  733.)  Ordinarily,  that  full  power  is  presented  by 
the  representatives  to  the  secretary  general  of  the  conference  upon  arrival  of 
the  delegation  at  the  conference  site.  It  may  be  submitted  in  advance  of  ar- 
rival, but  usually  that  is  not  necessary.  When  the  conference  has  formally  con- 
vened, it  usually  appoints  a  credentials  committee,  to  which  all  full  powers 
and  other  evidence  of  authorization  are  submitted  for  examination.  The  full 
powers  and  related  documents  are  retained  by  the  credentials  committee  or  the 
secretary  general  until  the  close  of  the  conference.  At  the  close  of  the  confer- 
ence, the  full  powers,  related  documents,  and  the  signed  original  of  the  agree- 
ment are  turned  over  to  the  government  or  the  international  organization  des- 
ignated in  the  agreement  as  the  depositary  authority,  to  be  placed  in  its 
archives. 

744  Signature  and  sealing  (see  also  section  734) 

744.1  Signature 

Most  multilateral  agreements  are  signed.  Some,  however,  are  adopted  by  a 
conference  or  organization  after  which  governments  become  parties  by  adher- 
ence, accession,  acceptance  or  some  other  method  not  requiring  signature  (e.g., 
conventions  drawn  up  and  adopted  at  sessions  of  the  International  Labor  Or- 
ganization). Procedures  for  the  deposit  of  an  instrument  of  adherence,  acces- 
sion, or  acceptance  are  similar  to  procedures  for  the  deposit  of  instruments  of 
ratification.  In  some  cases,  accession  or  approval  can  be  accomplished  by  for- 
mal notice  through  diplomatic  channels. 

744.2  Seals 

Multilateral  treaties  do  not  usually  provide  for  the  use  of  seals  along  with 
the  signatures  of  representatives.  The  large  number  of  signatures  would  make 
the  use  of  seals  difficult  and  cumbersome. 
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745  Disposition  of  final  documents  of  conference 

745.1  Signed  originals 

At  the  close  of  a  conference,  the  remaining  supply  of  working  documents 
(e.g.,  records  of  committee  hearings,  verbatim  minutes,  etc.)  usually  is  placed 
in  the  custody  of  the  host  government  or  the  organization  which  called  the 
conferences  for  appropriate  dispo.sition.  It  is  not  proper  for  definitive  commit- 
ments constituting  part  of  the  agreement  to  be  embodied  in  such  working  doc- 
uments. Definitive  commitments  must  be  incorporated  only  in  a  final  document 
to  be  signed  or  adopted  as  an  international  agreement.  The  final  documents  of 
the  conference  may  include  a  final  act  (see  section  740.2-5)  and,  separately 
the  text(s)  of  agreement (s).  The  practice  of  signing  a  final  act  is  still  fol- 
lowed in  many  cases.  In  any  event,  any  agreement  formulated  at  the  confer- 
ence must  be  engrossed  as  a  separate  document  and  signed  or  adopted.  The 
signed  or  adopted  originals  of  the  final  documents  of  the  conference  are  turned 
over  to  the  government  or  international  organization  designated  in  such  docu- 
ments as  depositary.  If  the  conference  is  not  held  under  the  auspices  of  an  or- 
ganization, it  is  customary  for  the  host  government  to  be  designated  deposi- 
tary, but  it  might  be  appropriate,  even  in  such  case,  to  name  an  organization, 
such  as  the  United  Nations,  as  depositary.  The  decision  is  made  by  the  confer- 
ence. 

745.2  Certified  copies 

Upon  taking  custody  of  the  signed  or  adopted  original (s)  of  the  final  docu- 
ment (s),  the  depositary  is  charged  with  the  responsibility  of  preparing  and 
sending  to  each  of  the  governments  concerned  certified  copies  thereof.  When 
the  conference  is  held  abroad,  the  certified  copies  are  usually  sent  to  the  mis- 
sion for  transmission  to  the  Department.  The  United  States  Government,  when 
depositary  for  a  multilateral  instrument,  always  furnishes  at  least  two  certi- 
fied copies  to  each  of  the  governments  concerned.  The  United  States  Govern- 
ment itself  requires  two  certified  copies  of  each  agreement,  one  to  be  retained 
in  its  archives  and  the  other  (commonly  called  the  "deposit  copy")  to  be  em- 
bodied in  a  duplicate  original  of  this  Government's  instrument  of  ratification 
which  is  transmitted  to  the  depositary  for  deposit  with  the  original  of  the 
agreement. 

746  Procedure  following  receipt  hy  the  Department 

746.1  Understandings  or  reservations 

If  it  is  necessary  to  inform  other  governments  concerned,  and  perhaps  obtain 
their  consent,  with  respect  to  an  understanding  or  reservation  imposed  by  the 
Senate  in  its  advice  and  consent,  this  Government  communicates  with  the  de- 
positary, which  then  carries  on  the  necessary  correspondence  with  the  other 
governments  concerned. 

746.2  Deposit  of  ratification 

When  the  depositary  for  a  multilateral  agreement  is  a  foreign  government 
or  an  international  organization,  the  United  States  instrument  of  ratification 
(or  adherence,  accession,  acceptance,  etc.)  is  sent  by  the  Department  to  the  ap- 
propriate Foreign  Service  mission  or  to  the  United  States  representative  to  the 
organization  if  there  is  a  permanent  representative.  The  mission  or  the  repre- 
sentative deposits  it  with  the  depositary  authority  in  accordance  with  the 
terms  of  the  accompanying  instruction  from  the  Department  concerning  the 
time  of  deposit.  When  this  Government  is  depositary  for  a  multilateral  agree- 
ment, posts  are  not  authorized  to  accept  instruments  or  ratification  of  foreign 
governments,  i.e.,  the  foreign  government  cannot  deposit  its  instrument  with 
the  post.  If  a  post  is  requested  to  transmit  an  instrument  of  ratification  to  the 
Department,,  it  must  make  clear  to  the  foreign  government  that  the  post  is  act- 
ing only  as  a  transmitting  agent  and  that  the  ratification  cannot  be  considered 
as  accepted  for  deposit  until  received  and  examined  by  the  Department. 

740.3  Registration  (see  also  section  736.4-2) 

It  is  generally  recognized  that  the  depositary  for  a  multilateral  agreement 
has  a  primary  responsibility  for  such  registration.  Normally,  the  depositary 
has  custody  not  only  of  the  original  document  of  agreement  but  also  of  instru- 
ments of  ratification  and  other  formal  documents.  Consequently  the  depositary 
is  the  most  authoritative  source  of  information  and  documentation. 
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746.4     Vyiitcd  States  as  (Icpositanj 

Inquiries  from  foreign  diplomatic  missions  at  Washington  and  from  American 
diplomatic  missions  abroad  with  resi)€ct  to  the  preparation  or  deposit  of  in- 
struments relating  to  any  multilateral  agreement  of  which  the  United  States  is 
depositary  are  referred  to  the  Assistant  Legal  Adviser  for  Treaty  Affairs.  That 
officer  is  to  be  notified  immediately  of  the  receipt  of  any  such  document  any- 
where in  the  Department,  inasmuch  as  a  depositary  is  required  to  ascertain 
whether  those  documents  are  properly  executed  before  accepting  them  for  de- 
posit, to  keep  accurate  records  regarding  them,  and  to  inform  other  governments 
concerned  of  the  order  and  date  of  receipt  of  such  documents. 

Department  of  State,  Department  Cikculas  No.  175,  December  13,  1955 

Note:  This  Circular _ superseded  by  11  Foreign  Affairs  Manual.  Chapter  700 
— Treaties  and  Other  international  Agreements  (circular  175  procedure),  June 
6,  1969. 

Subject:  1.  Proper  Exercise  of:  (1)  The  Treaty-Making  Power  of  the  United 
States;  and  (2)  The  p]xecutive  Agreement-Making  Power  of  the  United  States. 
II.  Approval  of  Texts  and  the  Making  of  Arrangements  for  Signature. 

1.  purpose  of  circular 

1.1  The  purpose  of  this  circular  is  to  insure  (a)  that  the  function  of  making 
treaties  and  other  international  agreements  is  carried  out  within  traditional 
and  constitutional  limits;  (b)  that  the  objectives  to  be  sought  in  the  negotia- 
tion of  particular  treaties  and  other  international  agreements  are  approved  by 
the  Secretary  or  Under  Secretary;  (c)  that  firm  positions  resulting  from  nego- 
tiations are  not  undertaken  without  the  approval  of  the  interested  Assistant 
Secretaries  or  their  Deputies:  (d)  that  the  final  texts  developed  are  approved 
by  the  interested  Assistant  Secretaries  or  their  Deputies  and  brought  to  the 
attention  of  the  Secretary  or  Under  Secretary  a  reasonable  time  before  signa- 
ture; and  (e)  that  authorization  to  sign  the  final  text  is  secured  and  appropri- 
ate arrangements  for  signature  are  made. 

1.2  It  is  a  further  purpose  of  this  circular  to  insure  that  full  implementation 
shall  be  given  to  the  policy  stated  in  the  Secretary's  testimony  before  the  Sen- 
ate Committee  on  the  Judiciary  on  April  6,  1953,  in  which  he  said : 

"The  Constitution  provides  that  the  President  shall  have  power  to  make 
treaties  by  and  with  the  advice  and  consent  of  the  Senate.  This  administration 
recognizes  the  significance  of  the  word  'advice'.  It  will  be  our  effort  to  see  that 
the  Senate  gets  its  opportunity  to  'advise  and  consent'  in  time  so  that  it  does 
not  have  to  choose  between  adopting  treaties  it  does  not  like,  or  embarrassing 
our  international  position  by  rejecting  what  has  already  been  negotiated  out 
with  foreign  governments." 

"...  I  am  authorized  by  the  President  to  advise  this  Committee,  the  Senate 
Foreign  Relations  Committee,  and  the  House  Foreign  Affairs  Committee  as  fol- 
lows : 

"It  has  long  been  recognized  that  difficulties  exist  in  the  determination  as  to 
which  international  agreements  should  be  submitted  to  the  Senate  as  treaties, 
Avhich  ones  should  be  submitted  to  both  Houses  of  the  Congress,  and  which 
ones  do  not  reqxiire  any  Congressional  approval. 

".  .  .  the  Congress  is  entitled  to  know  the  considerations  that  enter  into  the 
determinations  as  to  which  procedures  are  sought  to  be  followed.  To  that  end, 
when  there  is  any  serious  question  of  this  nature  and  the  circumstances  per- 
mit, the  Executive  Branch  will  consult  with  appropriate  Congressional  leaders 
and  Committees  in  determining  the  most  suitable  way  of  handling  interna- 
tional agreements  as  they  arise. 

2.  scope  of  the  treaty-making  power 

Treaties  should  be  designed  to  promote  United  Sates  interests  by  securing 
action  by  foreign  governments  in  a  way  deemed  advantageous  to  the  United 
States.  Treaties  are  not  to  be  used  as  a  device  for  the  purpose  of  effecting  in- 
ternal social  changes  or  to  try  to  circumvent  the  constitutional  procedures  es- 
tablished in  relation  to  what  are  essentially  matters  of  domestic  concern. 
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3.    SCOPE   OF    THE    EXECUTIVE   AGREEMENT-MAKING    POWER 

Executive  agreements  shall  not  be  used  when  the  subject  matter  should  be 
covered  by  a  treaty.  The  executive  agreement  form  shall  be  used  only  for 
agreements  which  fall  into  one  or  more  of  the  following  categories : 

a.  Agreements  which  are  made  pursuant  to  or  in  accordance  with  exist- 
ing legislation  or  a  treaty  ; 

b.  Agreements  which  are  made  subject  to  Congressional  approval  or  im- 
plementation ;  or 

c.  Agreements  which  are  made  under  and  in  accordance  with  the  Presi- 
dent's Constitutional  power. 

4.    SCOPE    OF    AUTHORIZATION    TO    NEGOTIATE 

Approval  of  a  request  for  authorization  to  negotiate  a  treaty  or  other 
international  agreement  does  not  constitute  advance  approval  of  the  text  nor 
authorization  to  agree  upon  a  date  for  signature  or  to  sign  tlie  treaty  or 
agreement.  Authorization  to  agree  upon  a  given  date  for,  and  to  proceed  with, 
signature  must  be  specifically  requested  in  writing,  as  provided  in  Section  5.5. 
This  applies  to  treaties  and  other  agreements  to  be  signed  abroad  as  well  as 
those  to  be  signed  in  Washington.  Special  instructions  may  be  required,  because 
of  the  special  circumstances  involved,  with  respect  to  multilateral  conventions 
or  agreements  to  be  signed  at  international  conferences. 

5.     ACTION     REQUIRED 

5.1  Conimencement  of  negotiations  for  new  treaties  and  executive  agreements 

Negotiations  of  new  treaties,  or  new  executive  agreements  on  matters  of  siib- 
stance,  are  not  to  be  entered  into  until  authorized  in  writing  by  the  Secretary 
or  the  Under  Secretary.  (This  situation  is  to  be  distinguished  from  the  case 
where  a  draft  of  an  international  convention  may  be  formulated  or  considered 
in  meetings  of  an  international  organization  of  which  the  United  States  is  a 
member.  In  tliat  event,  the  appropriate  procedure  is  a  position  paper  for  the 
U.S.  Delegation  which  should  be  cleared  with  the  Secretary  or  Under  Secretary. 
Any  such  conventions  formulated  are  subject  to  the  provisions  of  Section  5.5 
before  they  are  signed  for  the  United  States  and  to  Section  5.9.) 

5.2  Questions  as  to  treaty  or  executive  agreement  form 

Where  there  is  any  serious  question  as  to  whether  an  international  agree- 
ment should  be  made  in  the  form  of  a  treaty  or  in  the  form  of  an  executive 
agreement  made  by  the  President  alone  or  with  the  consent  of  both  Houses  of 
Congress,  the  matter  shall  be  brought  to  the  attention  of  the  Secretary  l)y  a 
memorandum  prepared  by  the  officer  responsible  from  the  contemplated  nego- 
tiations. This  memorandum  shall  first  be  routed  to  the  Legal  Adviser  and  the 
Assistant  Secretary  for  Congressional  Relations  for  their  clearance  and  com- 
ment. Thereafter,  whenever  circumstances  permit,  consultation  shall  be  had 
with  appropriate  Congressional  leaders  and  committees  in  determining  the 
most  suitable  way  of  handling  such  international  agreements,  such  consultation 
to  be  had  by  the  oflice  responsible  for  the  negotiations  with  the  assistance  of 
the  Assistant  Secretary  for  Congressional  Relations. 

5.3  Exercise  of  authority  to  negotiate 

a.  Where  authorization  is  given  for  the  negotiation  of  a  treaty  or  other 
agreement,  or  a  series  of  treaties  or  agreements  by  blanket  authorization,  the 
office  responsible  for  the  negotiations  shall  inform  L/T  in  each  instance  as 
soon  as  negotiations  are  imdertaken  with  a  particular  country. 

b.  Purely  operational  arrangements,  such  as  Form  10-5  ICA  project  agree- 
ments, procurement  authorizations  and  cash  contribution  agreements,  need  not 
be  reported  where  they  are  in  implementation  of  an  existing  international 
agreement. 

5.4  Conduct  of  negotiations 

The  office  responsible  for  any  negotiations  shall  assure : 

a.  that  during  the  negotiations  no  position  is  communicated  to  a  foreign  gov- 
ernment as  a  United  States  position  that  goes  beyond  any  existing  authoriza- 
tion or  instructions ; 
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b.  that  no  proposal  be  made  or  position  be  agreed  to  beyond  the  original  au- 
thorization ^Yithout  approval  by  the  appropriate  Assistant  Secretaries  or  their 
Deputies,  and  also,  in  the  case  of  treaties  or  other  international  agreements 
which  concern  responsibilities  of  ICA,  the  Director  of  ICA  or  his  Deputy ; 

c.  that  all  significant  policy-determining  memorandums  and  instructions  to 
the  field  on  the  subject  of  the  negotiations  are  submitted  to  and  cleared  by  all 
Assistant  Secretaries  concerned  or  their  Deputies,  and  also,  in  the  case  of 
treaties  or  other  international  agreements  which  concern  responsibilities  of 
ICA,  the  Director  of  ICA  or  his  Deputy  ; 

d.  that  the  Secretary  or  Under  Secretary  is  kept  informed  in  writing  of  im- 
portant policy  decisions  and  developments,  including  any  particularly  signifi- 
cant departures  from  substantially  standard  drafts  that  have  been  evolved ; 

e.  that,  with  the  advice  and  assistance  of  the  Assistant  Secretary  for  Con- 
gressional Relations,  the  appropriate  Congressional  bodies  are  kept  advised  of 
the  intention  to  negotiate  any  especially  significant  treaties  or  executive  agree- 
ments and  of  any  important  developments  thereon  ;  and 

f.  that,  in  any  case  where  any  other  agency  participates  in  negotiations,  the 
official  or  officials  representing  such  agency  in  the  negotiations  shall  be  in- 
formed appropriately  of  the  requirements  herein  as  they  apply  to  such  negotia- 
tions. 

5.5  Trdnsmission  of  texts  to  Secretary;  approval  and  autJiorization  to  sign 

The  texts  of  treaties  and  other  international  agreements  should  be  completed 
and  approved  in  writing  by  all  responsible  officers  concerned  sufficiently  in  ad- 
vance to  give  the  Secretary  or  Acting  Secretary,  or  the  person  to  whom 
authority  to  approve  the  text  has  been  delegated,  adequate  time  before  the 
date  of  signing  to  examine  the  text  and  dispose  of  any  questions  that  arise. 
Except  as  otherwise  specifically  authorized  by  the  Secretary  or  the  Acting  Sec- 
retary, a  complete  text  of  a  treaty  or  other  international  agreement  shall  be 
delivered  to  the  Secretary  or  the  Acting  Secretary,  or  other  person  authorized 
to  approve  the  text,  before  any  such  text  is  agreed  upon  as  final  or  any  date 
is  agreed  upon  for  its  signature.  The  text  (including  the  complete  text  of  any 
annex,  schedule,  exchange  of  notes,  or  other  related  document)  shall  be  accom- 
panied by  a  memorandum  requesting  authorization  to  make  arrangements  for 
signature  of  that  text.  The  memorandum  shall  indicate  the  apprrwal  in  writing 
of  (a)  the  Assistant  Secretary  primarily  responsible  for  the  subject  involved, 
and  also,  in  the  case  of  treaties  of  other  international  agreements  which  con- 
cern responsibilities  of  ICA,  the  Director  of  ICA  or  his  Deputy;  (b)  the  Legal 
Adviser,  as  to  legality  and  form;  (c)  other  Departmental  clearances  as 
required:  and  (d)  if  any  other  agency  has  primary  responsibility  for  or  sub- 
stantial interest  in  the  subject  (for  example,  aviation,  copyrights,  patents,  tax- 
ation, military  base  rights),  a  high  ranking  officer  of  that  agency. 

5.6  Exercise  of  delegated  authority  to  sign 

Where  the  Secretary  or  the  Acting  Secretary  has  delegated  authority  to 
sign,  or  to  approve  the  signature  of,  an  agreement  or  series  of  agreements,  in- 
cluding significant  exchanges  of  notes,  any  oflScer,  other  than  the  Under  Secre- 
tary, exercising  such  authority  shall  immediately  report  in  writing  to  the  Sec- 
retary the  fact  that  such  agreement  was  signed  and  the  name  and  position  of 
the  representative  or  representatives  who  signed  on  behalf  of  the  other  govern- 
ment or  governments  with  which  the  agreement  was  concluded. 

5.7  Engrossing  of  documents  for  signature 

Before  the  text  of  a  treaty  or  other  formal  agreement,  including  any  related 
documents  to  be  annexed  or  signed,  is  engrossed  for  signature  in  the  Depart- 
ment, written  approval  of  that  text  by  the  Assistant  Secretary  responsible  for 
the  subject  involved  shall  be  obtained.  In  the  case  of  treaties  or  other  interna- 
tional agreements  which  concern  responsibilities  of  ICA,  the  approval  of  the 
Director  of  ICA  or  his  Deputy  shall  also  be  required.  Adequate  time  (normally 
7  business  days)  shall  be  allowed  for  the  engrossing  (typing  on  treaty  paper), 
comparing,  etc.,  of  the  treaty  or  other  single  document  agreement  to  be  signed, 
in  order  to  assure  sufficient  time  for  the  preparation  of  accurate  texts  in  du- 
plicate for  signature,  including,  in  the  case  of  documents  to  be  signed  in  a  for- 
eign language,  sufficient  time  for  the  Division  of  Language  Services  to  prepare 
any  translations  required,  check  any  existing  foreign-language  draft,  and  check 
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the  engrossed  foreign-language  text.  The  determination  of  the  amount  of  time 
required  in  each  instance  to  complete  the  engrossing  is  the  responsibility  of 
the  Assistant  Legal  Adviser  for  Treaty  Affairs. 

5.8  Certificate  on  foreign-language  text 

Before  any  treaty  or  other  agreement  containing  a  foreign-language  text  is 
laid  before  the  Secretary  or  the  Acting  Seci'etary  (or  any  person  authorized  by 
either  of  them)  for  signature,  a  signed  memorandum  shall  be  obtained  from  a 
responsible  language  officer  of  the  Department  certifying  that  the  foreign-lan- 
guage text  and  the  English  language  text  are  in  conformity  with  each  other 
and  that  both  texts  have  the  same  meaning  in  all  substantive  respects. 

5.9  Transmission  of  texts  for  pnNication 

The  office  responsible  for  the  negotiation  of  a  treaty  or  other  agreement  is 
also  responsible  for  assuring  the  most  expeditions  transmission  of  the  signed 
original  text,  together  with  all  accompanying  papers  such  as  agreed  minutes, 
exchanges  of  notes,  plans,  etc.,  to  the  Department  for  the  attention  of  the  As- 
sistant Legal  Adviser  for  Treaty  Affairs,  Office  of  the  Legal  Adviser;  provided 
that  where  originals  cannot  be  sent  accurate  certified  copies  should  be  obtained 
and  transmitted  as  in  the  case  of  the  original  (see  4  FSM  226.1,  226.2,  226.3 
and  227.43).  Any  officer  in  the  Department  having  in  his  possession  or  receiv- 
ing from  any  source  a  signed  original  or  certified  copy  of  a  treaty  or  agree- 
ment or  of  a  note  or  other  document  constituting  a  part  of  a  treaty  or  agree- 
ment shall  forward  such  documents  immediately  by  special  messenger  to  the 
Assistant  Legal  Adviser  for  Treaty  Affairs  (L/T),  in  order  that  processing  for 
publication  may  take  place  at  once. 

6.     CANCELLATION 

This  Circular  supersedes  Department  Circular  No.  25  of  May  15,  1953. 


S.  3475— TO  HELP  PRESERVE  THE  SEPARATION  OF 
POWERS  AND  TO  FURTHER  THE  CONSTITUTIONAL 
PREROGATIVES  OF  CONGRESS  BY  PROVIDING  FOR 
CONGRESSIONAL  REVIEW  OF  EXECUTIVE  AGREE- 
MENTS 


FRIDAY,   MAY   19,    1972 

U.S.  Senate, 
Subcommittee  on  Separation  of  Powers  of  the 

Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met,  pursuant  to  recess,  at  10:10  a.m.,  in  room 
2228,  New  Senate  OfRce  Building,  Senator  Sam  J.  Ervin,  Jr.  (chairman 
of  the  subcommittee) ,  presiding. 

Present:  Senator  Ervin  (presiding). 

Also  present :  Ruf us  L.  Edmisten,  chief  counsel  and  staff  director ; 
Joel  M.  Abramson,  minority  counsel;  Walker  F.  Nolan,  Jr.,  assist- 
ant counsel ;  and  Philip  B.  Kurland,  chief  consultant. 

Senator  Ervin.  The  subcommittee  will  come  to  order.  Counsel  will 
call  the  first  witness. 

Mr.  Edmisten.  Mr.  Chairman,  the  first  witness  this  morning  is 
the  Honorable  Ralph  E.  Erickson,  Office  of  Legal  Counsel,  Depart- 
ment of  Justice,  and  he  is  accompanied  by  a  gentleman  he  will 
introduce  for  the  record. 

Senator  Ervin.  I  want  to  welcome  both  of  you  gentlemen  to  the 
committee  and  express  our  appreciation  for  your  willingness  to  come 
to  us  and  give  us  the  benefit  of  your  views  on  this  important  subject. 

STATEMENT  OE  HON.  EALPH  EEICKSON,  OFFICE  OF  LEGAL 
COUNSEL,  DEPARTMENT  OF  JUSTICE;  ACCOMPANIED  BY  JACK 
GOLDKLANG,  ATTORNEY,  OFFICE  OF  LEGAL  COUNSEL 

INIr.  Erickson.  Mr.  Chairman,  I  am  pleased  to  be  here  this  morn- 
ing. I  would  like  to  introduce  the  gentleman  on  my  right,  Jack 
Goldklang,  an  associate  from  the  Office  of  Legal  Counsel. 

Mr.  Chairman,  I  appreciate  this  opportunity  to  appear  before  you 
to  discuss  the  legal  aspects  of  "executive-legislative  relations  in  for- 
eign affairs"  with  particular  reference  to  executive  agreements. 

^Vlien  S.  3475,  which  proposes  a  new  role  for  Congress  in  connec- 
tion with  executive  agreements,  was  introduced  you  expressed  the 
concern  that  the  Founding  Fathers'  concept  of  shared  powers  in  the 
area  of  international  agreements  had  been  substantially  eroded  by 
the  use  of  executive  agreements.  (118  Cong.  Rec.  S  5787).  In  light  of 

(307) 


308 

that  expressed  concern,  I  would  like  today  to  provide  the  committee 
with  some  general  observations  regarding  international  agreements 
together  with  our  views  on  the  legal  aspects  of  executive  agreements. 
Thereafter  I  will  address  myself  specifically  to  8.3475,  which  we 
oppose  as  not  being  constitutional. 

It  will  be  useful,  I  believe,  to  begin  with  a  brief  discussion  of  the 
treatymaking  power.  In  recent  years  statements  have  been  made  by 
INIembers  of  the  Senate  as  to  the  intentions  of  the  Framers  concern- 
ing treaties.  These  statements  deserve  analysis.  For  example,  in  the 
debate  over  agreements  made  with  Portugal  and  Bahrain,  Senator 
Case  asserted : 

The  Constitution  does  not  define  the  term  "treaty".  Yet,  it  seems  clear  that 
the  Founding  Fathers  intended  any  agreement  witli  a  foreign  country  on  a 
matter  of  substance  to  be  embraced  within  the  term.  (118  Cong.  Rec.  S  3286, 
March  3,  1972.). 

We  can  find  no  evidence  for  Senator  Case's  contention  if  it  is 
taken  to  mean  that  all  international  agreements  on  matters  of  sub- 
stance must  take  the  form  of  a  treaty.  The  available  records  of  the 
Constitutional  Convention  do  not  indicate  that  any  question  was 
raised  concerning  the  scope  of  the  term  "treaty",  or  that  a  treaty 
was  to  be  the  only  means  for  concluding  agreements  on  matters  of 
substance.  Although  it  was  suggested,  when  S.  3475  was  introduced, 
that  the  treaty  is  the  only  kind  of  international  instrument  men- 
tioned in  the  Constitution  (118  Cong.  Rec.  S.  5787),  an  examination 
of  its  text  does  not  support  this.  In  the  vocabulariy  of  the  Framers, 
the  term  "treaty"  did  not  cover  every  type  of  arrangement  with  a 
foreign  nation.  Article  I,  section  10,  carefully  distinguishes  between 
a  "treaty,  alliance  and  confederation,"  which  the  States  are  abso- 
lutely prohibited  from  entering,  and  an  "agreement  or  compact  *  *  * 
with  a  foreign  power"  which  the  States  may  make  provided  they 
obtain  the  consent  of  Congress.  The  draftsmen  of  the  Constitution 
thus  recognized  a  distinction  between  treaties  and  agreements.  Chief 
Justice  Taney  stated  that  difference  as  follows,  quoting  from  Vattel, 
a  scholar  on  international  law  well  known  to  American  lawyers 
during  the  period  of  the  Revolution : 

"A  treaty  *  *  *  is  a  compact  made  with  the  view  to  the  public  wel- 
fare, by  the  superior  power,  either  for  perpetuity,  or  for  a  consider- 
able time.*  *  * 

"The  compacts  which  have  temporary  matters  for  their  object,  are 
called  agreements,  conventions  and  pactions.  They  are  accomplished 
by  one  single  act,  and  not  by  repeated  acts.  These  compacts  are  per- 
fected in  their  execution,  once  for  all;  treaties  receive  a  successive 
execution,  whose  duration  equals  that  of  the  treaty."  Holmes  v.  Jen- 
nisoiu  39  U.S.  540,  572  (1840) . 

In  some  ways  the  best  evidence  of  the  Framers'  intention  not  to 
limit  international  agreements  to  treaties  lies  in  the  usage  of  execu- 
tive agreements  in  the  early  days  of  the  Republic.  The  Post  Office 
Act  of  1972  authorized  the  Postmaster  General  to  "make  arrange- 
ments with  the  postmasters  in  any  foreign  country  for  the  reciprocal 
receipt  and  delivery  of  letters  and  packets,  through  the  post  offices." 
1  Stat.  232,  239.  These  were  plainly  not  treaties  in  the  constitutional 
sense.  If  they  had  been,  congressional  authorization  would  have  been 
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of  no  avail  to  the  President  in  the  absence  of  the  advice  and  consent 
of  two-thirds  of  the  Senators  present.  It  is  also  worthy  of  note  that 
the  courts  have  rejected  the  contention  that  executive  agreements 
authorized  by  statute  violate  the  Constitution  because  they  impinge 
on  the  treaty  power.  See  Star-Kist  Foods^  Inc.  v.  United  States^  169 
F.  Supp.  268  (Cust.  Ct.  1958),  and  cases  collected  therein.  In  Field 
V.  Clark,  143  U.S.  649  (1892),  the  Supreme  Court  upheld  an  act  per- 
mitting the  President  to  change  duties  on  certain  imports.  The  first 
]Mr.  Justice  Harlan  noted  the  well-established  practice  of  granting 
discretion  of  this  kind  to  the  Executive  in  matters  relating  to  trade 
with  other  nations,  when  he  stated : 

"*  *  *  the  practical  construction  of  the  Constitution,  as  given  by  so 
many  acts  of  Congress,  and  embracing  almost  the  entire  period  of 
our  national  existence,  should  not  be  overruled,  unless  upon  a  convic- 
tion that  such  legislation  was  clearly  incompatible  with  the  supreme 
law  of  the  land."  143  U.S.  at  691. 

It  has  been  said  by  an  eminent  authority  that  between  1789  and 
1939  over  1,300  international  agreements  based  on  various  types  of 
authority  were  consummated  without  the  participation  of  the 
Senate.  E.  Corwin,  The  President:  Office  and  Powers  422  (1957).  It, 
therefore,  seems  plain  to  me  that  there  is  no  validity  at  all  to  the 
claim  that  the  executive  agreement  as  a  method  of  international 
dealings  is  beyond  the  powers  authorized  by  the  Constitution. 

Turning  then  to  the  permissible  uses  of  the  executive  agreement,  it 
is  the  firmly  established  polic}^  of  the  executive  branch  that  execu- 
tive agreements  should  not  be  used  when  the  subject  matter  should 
be  covered  by  a  treaty;  there  must  be  a  constitutional  source  of 
authority  for  the  agreement.  As  stated  in  the  Foreign  Affairs 
Manual  of  the  Department  of  State,  the  executive  agreement  form  is 
used  only  for  agreements  which  are  made:  (a)  pursuant  to  or  in 
accordance  with  existing  legislation  or  a  treaty;  (b)  subject  to  con- 
gressional approval  or  implementation;  or  (c)  imder  and  in  accord- 
ance with  the  President's  constitutional  power.  See  11  Foreign 
Affairs  Manual  722;  14  M.  "^^^liteman,  Digest  of  Internatio'nal  Law 
195  (1970). 

Basically,  the  making  of  executive  agreements  involves  a  proce- 
dure which  is  supervised  primarily  by  the  Department  of  State.  In 
this  connection  I  should  inform  the  committee  that  it  is  not  a  regu- 
lar practice  for  the  Department  of  Justice  to  be  consulted  in  the 
making  of  such  agreements,  although  there  are  occasions  when  we 
are  called  upon  to  discuss  specific  related  legal  questions. 

Questions  of  separation  of  powers  are  not  likely  to  be  raised  in 
Congress  concerning  agreements  based  on  treaties  or  statutes  since 
Congress  or  the  Senate  alone  has,  by  express  delegation,  empowered 
the  Executive  to  make  them.  Apparently  the  issue  of  authoritv  tends 
to  arise  most  often  where  the  Constitution  or  implied  constitutional 
powers  are  th&  source  of  the  President's  authority.  An  executive 
agreement  made  by  the  United  States,  which  does  not  rely  for 
authority  on  a  treaty  or  act  of  Congress,  may  deal  with  any  matter 
that  under  the  Constitution  falls  within  the  'independent  powers  of 
the  President.  Restatement  (Second),  Foreign  Relations  Law  of  the 
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Umted  States,  §  121   (1965)  ;14  M.  Wliiteman,  Digest  of  Inter-na- 
tional Laio  195  (1970). 

The  independent  authority  of  the  President  to  make  executive 
agreements  is  based  on  a  number  of  express  constitutional  provisions 
including  the  following : 

The  executive  power  shaU  be  vested  in  a  President  of  tlie  United  States  of 
America.  Art.  Ill,  Section  1 ; 

The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  *  ♦  ♦. 
Art.  II,  Section  2 ;  and 

[H]e  shall  receive  ambassadors  and  other  public  ministers;  he  shall  take  care 
that  the  laws  be  faithfully  executed  *  *  *.  Art.  II,  Section  3. 

The  President  also  derives  constitutional  power  in  his  role  as 
Chief  Executive  to  make  executive  agreements  based  on  attributes  of 
the  sovereignty  of  the  United  States.  In  other  words,  the  United 
States  can  act  in  the  international  field  to  the  same  extent  as  other 
sovereign  nations  do.  The  classic  exposition  of  this  concept  appears 
in  the  opinion  of  the  Supreme  Court  in  United  States  v.  Curtiss- 
Wright  Export  Corp.,  299  U.S.  304,  318  (1936)  : 

*  *  *  the  investment  of  the  Federal  Government  with  the  powers  of  external 
sovereignty  did  not  depend  upon  the  affirmative  grants  of  the  Constitution. 
The  powers  to  declare  and  wage  war,  to  conclude  peace,  to  make  treaties,  to 
maintain  diplomatic  relations  with  other  sovereignties,  if  they  had  never  been 
mentioned  in  the  Constitution,  would  have  vested  in  the  Federal  Government 
as  necessary  concomitants  of  nationality.  *  *  *  As  a  member  of  the  family  of 
nations,  the  right  and  power  of  the  United  States  in  that  field  are  equal  to  the 
right  and  power  of  the  other  members  of  the  international  family.  Otherwise, 
the  United  States  is  not  completely  sovereign.  Tht  power  to  acquire  territory 
by  discovery  and  occupation  *  *  *  the  pou'cr  to  make  such  international  ar/rec- 
mcnts  as  do  not  constitute  treaties  in  the  constitutional  sense  *  *  *  none  of 
which  is  expressly  affirmed  by  the  Constitution,  nevertheless  exist  as  inher- 
ently inseparable  from  the  conception  of  nationality.  (Emphasis  added.) 

As  the  State  Department  has  indicated,  the  number  of  agreements 
based  solely  on  the  constitutional  authority  of  the  President  is  rela- 
tively small.  One  type  of  agreement  where  that  power  is  exercised  is 
recognition  of  foreign  governments,  based  on  the  constitutional 
power  of  the  President  to  "receive  ambassadors  and  other  public 
ministers";  another  is  the  settlement  of  foreign  claims.  The  Curtiss- 
Wright  opinion  has  been  followed  in  subsequent  decisions  which 
have  upheld  the  President's  power  to  make  executive  agreements  in 
these  two  areas.  In  United  States  v.  Belrnont,  301  U.S.  324  (1937), 
the  Suprem.e  Court  upheld  the  validity  of  an  executive  agreement 
not  based  on  any  preexisting  treaty  or  statute,  which  established 
relations  with  the  Soviet  Union  and  settled  certain  claims  by  assign- 
ment of  assets  to  the  United  States.  The  Court  said : 

Governmental  power  over  external  affairs  is  not  distributed,  but  is  vested 
exclusively  in  national  government.  And  in  respect  of  what  was  done  here,  the 
Executive  had  authority  to  speak  as  the  sole  organ  of  that  government.  The 
assignment  and  the  agreements  in  connection  therewith  did  not,  as  in  the  case 
of  treaties,  as  that  term  is  used  in  the  treatymaking  clause  of  the  Constitution 
(Art.  II,  §  2),  require  the  advice  and  consent  of  the  Senate. 

*  *  *  an  international  compact,  as  this  was,  is  not  always  a  treaty  which  re- 
quires the  participation  of  the  Senate.  There  are  many  such  compacts,  of 
which  a  protocol,  a  modus  Vivendi,  a  postal  convention,  and  agreements  like 
that  now  under  consideration  are  illustrations.  301  U.S.  at  330. 

Similar  language  was  used  by  the  Supreme  Court  in  United 
States  V.  Pink,  315  U.S.  203,  229  (1942). 
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Furtliermore,  some  power  to  make  executive  agreements  can  be 
implied  from  the  treaty  power.  Although  treaties  require  the  con- 
currence of  the  Senate,  as  Curtiss-W right  and  Belmont  indicate  the 
President  alone  negotiates.  In  the  course  of  negotiating  a  treaty,  it 
is  sometimes  necessary  to  conclude  an  interim  arrangement  or  modus 
Vivendi  until  the  treaty  is  finally  ratified.  See  United  States  v.  Bel- 
mont, sup7'a  at  330. 

The  President  also  may  make  agreements  based  on  his  power  as 
Commander-in-Chief.  Controversy  in  this  area  has  been  relatively 
recent.  A  point  of  departure  often  mentioned  is  19^0,  when  the 
United  States  was  being  increasingly  thrust  into  the  international 
arena.  Britain,  having  sustained  heavy  losses,  appealed  for  American 
destroyers.  President  Ftoosevelt  asked  Attorney  General  Jackson  for 
his  opinion  regarding  the  authority  for  effectuating  by  executive 
agreement  an  exchange  of  American  destroyers  for  British  bases  in 
the  Western  Hemisphere. 

The  Attorney  General  concluded  that  the  agreement  could  be 
made  without  submitting  it  to  the  Senate  as  a  treaty  for  its  advice 
and  consent.  30  Ops.  A.G.  484  (1940).  The  President's  authority  was 
deemed  to  derive  from  his  constitutional  powers  as  Commander-in- 
Chief  and  from  "that  control  of  foreign  relations  which  the  Consti- 
tution vests  in  the  President  as  part  of  the  Executive  function," 
citing  Curtiss-W right,  supra,  39  Ops.  A.G.  at  486. 

Since  no  future  "commitment"  was  involved.  Attorney  General 
Jackson  held  that  the  agreement  did  not  require  the  advice  and  con- 
sent of  the  Senate.  According  to  that  opinion : 

*  *  *  Some  negotiations  involve  commitments  as  to  the  future  which  would 
carry  an  obligation  to  exercise  powers  vested  in  the  Congress.  Such  Presiden- 
tial arrangements  are  customarily  submitted  for  ratification  by  a  two-thirds 
vote  of  the  Senate  before  the  future  legislative  power  of  the  country  is  com- 
mitted. However,  the  acquisitions  which  you  are  proposing  to  accept  are  with- 
out express  or  implied  promises  on  the  part  of  the  United  States  to  be  per- 
formed in  the  future.  The  consideration,  which  we  later  discuss,  is  completed 
upon  transfer  of  the  specified  items.  The  Executive  agreement  obtains  an  op- 
portunity to  establish  naval  and  air  bases  for  the  protection  of  our  coastline 
but  it  imposes  no  obligation  upon  the  Congress  to  appropriate  money  to  im- 
prove the  opportunity.  It  is  not  necessary  for  the  Senate  to  ratify  an  opportu- 
nity that  entails  no  obligation.  39  Ops.  A.G.  at  487. 

One  scholar  who  commented  on  Attorney  General  Jackson's  opin- 
ion stated : 

While  there  is  no  clear  line  between  the  subjects  on  which  the  President  can 
enter  into  agreements  under  his  constitutional  powers  to  conduct  foreign  rela- 
tions and  those  on  which  he  must  ask  the  advice  and  consent  of  the  Senate,  it 
appears  that  the  prime  consideration  is  whether  the  agreement  imposes  legal 
obligations  upon  the  United  Sates  beyond  the  independent  power  of  the  Presi- 
dent to  fulfill.  If  the  aid  of  Congress  is  necessary  for  fulfillment,  the  President 
should,  before  finally  approving  the  instrument,  either  get  the  advice  and  con- 
sent of  the  Senate,  thus  making  it  a  treaty  in  the  constitutional  sense,  or  he 
should  get  an  authorizing  act  from  Congress  making  appropriations  or  enact- 
ing legislation  to  fulfill  such  obligations.  Since  the  present  agreement  imposed 
no  such  obligation  requiring  congressional  action,  neither  of  these  procedures 
was  necessary.  Editorial  Comment,  Q.  Wright,  The  Transfer  of  Destroyers  to 
Great  Britain,  34  Am.  J.  Infl  L.,  680,  681  (1940). 

In  the  last  few  years  there  has  been  a  growing  number  of  occa- 
sions when  the  executive  and  the  Senate  have  disagreed  on  the  scope 
of  the  President's  powers  to  conclude  executive  agreements  relating 
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to  the  war  power.  Given  the  fact  that  there  is  no  simple  answer  to 
the  question  of  the  precise  magnitude  of  the  independent  powers  of 
the  President,  each  dispute  has  itself  become  part  of  both  the  lore 
and  the  legal  precedent  on  this  subject. 

For  example,  in  June  1969,  the  Senate  debated  and  adopted  a 
"sense  of  the  Senate"  resolution  that  the  use  of  armed  forces  on  for- 
eign territory  or  a  promise  to  assist  a  foreign  government  by  Ameri- 
can military  or  financial  resources  can  only  be  achieved  by  a  treaty, 
statute  or  concurrent  resolution.  S.  Res.  85,  91st  Cong.,  1st  Sess.,  115 
Cong.  Rec.  17214-17245. 

Also,  in  1970  debate  arose  as  to  whether  the  proposed  Friendship 
and  Cooperation  Agreement  with  Spain  should  be  submitted  to  the 
Senate  as  a  treaty  (T.I.A.S.  No.  6924).  That  debate  focused  largely 
on  the  question  of  the  effect  of  the  agreement,  that  is,  did  it  consti- 
tute a  military  commitment  by  the  United  States  to  Spain?  The 
Administration's  position  was  that  it  did  not  constitute  a  commit- 
ment, while  Senator  Fulbright,  among  others,  challenged  the 
Administration's  position,  and  argued  that  if  his  interpretation  was 
correct,  then  the  matter  was  of  sufficient  importance  to  require  the 
concurrence  of  the  Senate.  As  a  subsequent  resolution  passed  by  the 
Senate  demonstrated,  the  issues  raised  did  not  in  any  realistic  sense 
relate  to  the  law  or  constitutional  practice  concerning  the  right  of 
the  President  to  make  agreements  for  bases  as  much  as  they  did  to 
the  meaning  of  the  agreements.  See  S.  Rep.  No.  91-1425  on  S.  Res. 
469. 

It  is  difficult  for  us  as  lawyers  to  state  the  "holding"  of  each  of 
the  debates.  Indeed,  they  emphasize  the  importance  of  the  Executive 
dealing  with  these  matters  on  a  case-by-case  basis.  It  is  against  this 
background  that  we  must  view  S.  3475, 

Accordingly,  I  think  it  now  appropriate  to  turn  to  some  specific 
comments  on  S.  3475.  You,  Mr.  Chairman,  have  stated  that  the  bill 
is  designed  to  "help  restore  the  balance  of  power  between  the  execu- 
tive and  legislative  branches  of  the  government  in  the  area  of  inter- 
national agreements."  S.  3475,  you  state,  would  also  further  the  con- 
stitutional prerogatives  of  Congress  by  requiring  transmission  of  all 
executive  agreements  to  both  houses  of  Congress.  In  general,  execu- 
tive agreements  would  come  into  force  60  days  after  transmittal 
unless,  prior  to  the  expiration  of  the  60-day  period,  both  houses  of 
Congress  pass  a  concurrent  resolution  disapproving  the  executive 
agreement. 

I  believe  that  this  proposal,  although  intended  to  resolve  a  consti- 
tutional problem,  presents  substantial  constitutional  problems  of  its 
own. 

The  President  has  independent  power  under  the  Constitution  to 
conclude  executive  agreements.  For  example,  as  I  have  noted,  he  has 
specific  constitutional  power  to  "receive  Ambassadors"  (Art.  II,  Sec- 
tion 3 ) ,  and  thus  to  recognize  foreign  governments.  Under  his  power 
as  Commander-in-Chief,  he  has  the  right  to  make  operational 
arrangements,  such  as  cease-fire  agreements  to  insure  the  safety  of 
troops  which  have  been  placed  at  his  disposal.  Cf.  Ex  parte  Milli- 
gan,  71  U.S.  2,  139  (1866).  In  my  opinion.  Congress  cannot  by  stat- 
ute take  away  or  substantially  limit  this  power.  Further,  if  the  Pres- 
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ident  sent  an  agreement  to  Congress  which  he  did  not  have 
anthorit}^  to  make,  it  is  doubtfnl  that  the  faihire  of  Congress  to  dis- 
approve'the  agreement  could  give  it  a  validity  it  wonld  not  other- 
wise have. 

Similarly,  if  the  President  has  authority,  either  by  statute  or 
treaty,  to  "enter  an  executive  agreement,  that  power  continues  until 
the  statute  is  repealed  or  the  treaty  is  no  longer  in  force. 

It  is  also  our  position  that  Congress  cannot,  in  fact,  take  legally 
binding  action  against  any  of  these  exercises  of  authority  by  concur- 
rent resolution.  This  is  not  a  legislative  process  which  finds  recogni- 
tion in  the  Constitution.  Although  there  are  some  legislative  preced- 
ents which  exist  in  the  field,  such  as  the  Atomic  Energy  Act,  42 
U.S.C.  2153(d),  we  are  not  aware  of  judicial  decisions  supporting 
the  practice. 

In  view  of  these  legal  considerations,  particularly  the  constitu- 
tional infirmity,  we  respectfully  recommend  against  enactment  of  S. 
3475,  The  very  source  of  the  President's  powers  suggests  that  the 
determination  of  whether  an  international  arrangement  is  to  be 
effected  by  treaty  or  executive  agreement  should  be  resolved  by  the 
existing  sound  and  traditional  constitutional  process.  The  criteria 
established  by  the  State  Department  call  for  consideration,  as  a 
matter  of  policy,  of  relevant  non-legal  factors,  such  as  the  role  of 
tradition,  formality  and  importance  of  obligations,  on  the  one  hand, 
and  the  breadth  of  the  President's  legal  authority  on  the  other.  14 
AVliiteman,  Digest  of  International  Law  209  (1970),  As  a  basic  legal 
proposition,  however,  it  is  our  firm  position  that  the  President  is 
and  must  remain  free  of  statutoiy  limitations  on  his  independent 
constitutional  powers  to  enter  into  international  agreements. 

Thank  you,  INIr.  Chairman. 

Senator  Er\^n.  I  do  not  know  whether  I  construe  your  argument 
right  but  you  take  section  10  of  the  Constitution  which  prescribes 
limitations  upon  the  State — provisions  that  no  State  shall  enter  into 
nnj  treaty,  alliance,  or  confederation  and  no  State  shall  without  the 
consent  of  Congress  enter  into  any  regional  compact  with  another 
State,  as  not  simply  limiting  the  powers  of  the  States,  but  as  expand- 
ing the  powers  of  the  President.  Is  that  a  correct  statement  of  your 
argument  ? 

Mr.  Ericksox,  No,  that  is  not  correct.  That  is  an  illustration  of 
the  distinction  between  an  agreement  and  a  treaty. 

Senator  Ervin.  But  is  there  a  single  express  provision  in  the  Con- 
stitution recognizing  the  power  of  the  United  States  to  enter  into  an 
agreement  with  another  nation  other  than  the  provision  of  section  2 
of  article  2,  that  the  President  shall  have  the  power  by  and  with  the 
advice  and  consent  of  the  Senate  to  make  treaties,  provided  two- 
thirds  of  the  Senators  present  concur  ? 

Mr.  Erickson.  I  am  sorry.  Senator.  Would  you 

Senator  Er\^n.  Is  there  a  single  express  provision  in  the  Constitu- 
tion authorizing  the  United  States  to  make  any  agreement  with  a 
foreign  nation  other  than  provision  of  section  2'  of  article  2  author- 
izing the  President  by  and  with  the  advice  and  consent  of  the 
Senate  to  make  a  treaty  ? 

Mr.  Erickson.  Well,  that  certainly  is  the  source  of  the  treaty 
power.  I  have  no  question  about  that.  I  think  in  the  course  of  my 
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statement  I  have  indicated  the  other  sources  which  we  consider  the 
bases  for  the  President's  authority  or  the  Executive's  authority  to 
enter  into  executive  agreements. 

Senator  Ervin.  Well 

Mr.  Erickson.  You  ask  if  they  are  express? 

Senator  Ervin.  Yes. 

Mr.  Erickson.  They  are  express  in  the  sense  that  we  are  relying 
upon  the  express  powers  of  the  President.  Nowhere  do  we  find 
words  expressly  giving  the  President  power  to  make  executive  agree- 
ments. 

Senator  Erviist.  The  power  of  the  President  to  make  an  executive 
agreement  is  not  expressed  at  all  anywhere  in  the  Constitution.  It  has 
been  implied  from  other  powers  which  are  expressed,  does  it  not  ? 

Mr.  Erickson.  The  word  "agreement"  does  not  expressly  apj^ear  in 
the  powers  granted  to  the  Executive. 

Senator  Ervin.  That  is  right. 

]Mr.  Erickson.  That  is  not  our  position. 

Senator  Er^tn.  You  quote  at  length  the  Cu7'tis8-Wright  case. 

Mr.  Erickson.  Yes. 

Senator  Er"vt:n.  My  own  opinion  is  that  the  Curtiss-W right  case  is 
just  an  emulative  example  that  some  people  talk  too  much.  Mr.  Jus- 
tice Southerland  went  too  far  in  his  opinion.  Do  you  actually  accept 
his  theory  that  the  President  has  powers  in  the  international  field 
which  are  not  express  or  impliedly  stated  in  the  Constitution  ? 

Mr.  Erickson.  I  think  these  powers  are  implied  in  the  Constitu- 
tion in  the  sense  that  the  powers  that  are  given  to  the  Executive  in 
the  Constitution  necessarily  permit  the  implication. 

Senator  Ervin.  Well,  Judge  Sutherland  says  in  effect  that  Presi- 
dent has  inherent  powers  that  are  not  to  be  determined  by  any 
express  or  implied  provisions  of  the  Constitution.  He  says  flatly  that 
the  United  States  as  a  sovereign  has  any  power  in  the  international 
field  that  any  otlier  country  on  the  face  of  the  earth  x^ossesses,  does 
he  not  ? 

Mr.  Erickson.  Well,  IMr.  Chairman,  our  position  is,  I  suppose, 
one  of  semantics  in  part,  but  I  do  not  dispute  the  fact  that  we  are 
relying  upon  the  Constitution  itself  in  this  context. 

Senator  Ervin.  Well,  I  am  thinking  about  the  Curtis-WHght  case. 
Frankly,  it  seems,  with  all  due  respect  to  Justice  Sutherland,  who 
ordinarily  was  a  very  careful  writer,  that  he  took  a  flight  far 
beyond  the  intellectual  stratosphere  when  he  wrote  that  opinion,  and 
it  is  inconceivable  to  me  that  the  Federal  Government  or  any 
department  of  the  Federal  Government  has  any  power  which  is  not 
either  expressly  or  impliedly  stated  in  the  Constitution. 

Mr.  Erickson.  Well,  I  would  accept  that  general  proposition.  I 
would  state  further,  however,  that  here  we  are  relying  upon  the 
powers  that  derive  from  the  President's  capacity  as  Chief  Executive, 
which  are  certainly  well  founded  and  based  upon  the  Constitution. 

Senator  Ervin.  Well,  you  say  you  accept  that  as  a  general  propo- 
sition. Can  you  state  any  exceptions  to  that  proposition  ? 

Mr.  Erickson.  I  did  not  mean  to  indicate  exceptions  to  it.  I  am 
just  simply  stating  as  a  general  proposition  we  are  in  this  specific 
case  relying  on  the  extensive  powers,  and  in  many  cases  exclusive 
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powers,  of  the  President  in  the  conduct  of  foreign  affairs  as  Chief 
Executive.  ,,     . 

Senator  Ervin.  Do  you  think  the  words  ''executive  povrer  give  the 
President  anything  to  do  except  to  carry  out  the  laws  of  the  United 
States— the  Constitution  and  hiws  of  the  United  States— to  faithfully 
see  that  they  are  executed  ? 

Mr.  Erickson.  No,  I  do  not. 

Senator  Ervix.  In  other  words,  I  reject,  as  I  understand  it,  the 
doctrine  of  inherent  power.  I  do  not  think  the  President  or  the  Con- 
gress have  any  powers  except  those  expressly  or  impliedly  given  by 
the  Constitution.  In  fact,  I  think  the  Constitution  was  written  to 
make  it  certain  that  the  President  did  not  have  any  such  powers.  I 
hope  vou  do  not  disagree  with  me  on  that. 

Mr.  Erickson.  I  think  if  there  is  a  disagreement,  we  disagree  to 
the  extent  of  what  powers  flow  from  the  grant  of  express  powers  to 
the  President,  the  Executive  power,  and  the  scope  of  the  implied 
powers. 

Senator  Ervix.  I  have  no  objection  to  implied  powers  but  I  do 
object  to  the  idea  that  there  are  inherent  powers  that  exist  outside 
of  the  Constitution. 

Now,  I  am  much  intrigued  by  the  reliance  on  the  opinion  of  Jus- 
tice Jackson  when  he  was  Attorney  General  in  respect  to  the  50 
over-age  destroyers.  I  have  great  difficulty  reconciling  that  opinion 
which  lie  gave  the  President  as  the  Presidents'  lawyer,  with  the  con- 
curring opinion  he  wrote,  as  a  justice  of  the  Supreme  Court,  in  the 
Steel  /Seizure  case.  If  you  can  reconcile  the  two,  I  would  be  awfully 
glad  to  have  you  do  it  because  I  think  the  two  things  are  irreconcil- 
able. 

jNIr.  Ericksox'.  Well,  I  would  say  that  in  the  Steel  Seizure  case, 
343  U.S.  579  (1952),  we  are  dealing  as  may  so  often  be  the  case, 
with  general  observations  of  the  relationships  of  the  executive  and 
legislative  branches  of  the  Government.  The  opinion  rendered  by 
Mr.  Justice  Jackson  when  he  was  Attorney  General  goes  to  the  spe- 
cific point  of  an  executive  agreement  and  certainly  I  would  be  pre- 
pared to  accept  his  opinion  as  expressed  in  his  opinion  while  Attor- 
ney General  as  not  being  inconsistent  with  his  opinion  in  the  Steel 
Seizure  Case. 

Senator  Ervix.  As  I  construe  Justice  Jackson's  opinion  as  Attor- 
ney General,  he  said  the  power  of  the  President  as  Commander-in- 
Chief  gave  him  the  power  to  give  av/ay  without  the  consent  of  the 
Congress.  50  destroyers.  Is  that  not  what  it  says  when  you  reduce  it 
dov\'n  to  its  bare  essentials? 

JMr.  Ericksox^.  I  am  sorry.  I  did  not  get  the  question. 

Senator  Ervix".  I  say,  the  way  I  construe  the  opinion  which  Jus- 
tice Jackson  gave  the  President  when  he  was  the  President's  lawyer, 
instead  of  a  Justice  of  the  Supreme  Court,  is  that,  he  said  the  power 
of  the  President  as  Commander-in-Chief  gave  the  President  the 
right  to  give  away  the  50  destroyers  without  the  consent  of  the  Con- 


gress. 


jMr.  Ericksox-^.  "Well,  yes.  He  was  certainly  relying  upon  the  Pres- 
ident's powers  as  Commander-in-Chief  and  I  think  also  the.  Execu- 
tive's power,  in  coimection  with  the  conduct  of  foreign  relations. 
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Senator  Ervin.  Do  you  not  have  a  little  difliculty  with  the  theory 
that  the  President's  powers  as  Commander-in-Chief  of  the  Navy 
gives  the  President  the  power  to  give  away  the  Navy  ?  Does  that  not 
give  you  some  pause  ? 

Mr.  Ericksox.  That  is  one  part  of  it.  There  is  the  further  factor 
that  this  was  the  implementation  of  a  foreign  policy. 

Senator  Ervin.  This 

Mr.  Ericksox.  In  otlier  words,  Justice  Jackson,  I  tl link- 


Senator  Ervin.  This  is  his  foreign  policy  as  Commander-in-Chief. 
I  find  great  difficulty  in  accepting  the  position  that  the  President's 
power  as  the  Commander-in-Chief  of  the  Navy,  gives  him  the  power 
to  give  away  the  Navy  without  the  consent  of  Congress. 

Mr.  Eric'kson.  I  think  that  bold  proposition,  that  single  proposi- 
tion causes  me  some  concern,  too,  but  in  the  context  in  which  it  was 
done  here,  it  is  quite  different. 

Senator  Ervin.  I  do  not  disapprove  of  the  President  doing  that, 
but  I  think  it  was  a  gross  usu.rpation  of  power  and  I  think  the 
excuse  that  his  Attorney  General  gave  him  to  justify  it  was  purely  a 
specious  consideration. 

Mr.  Erickson.  Well,  as  I  am  sure  you  realize,  there  were  two 
sides  to  it. 

Senator  Ervin.  Yes,  the  right  side  and  the  wrong  side. 

Mr.  Erickson.  This  was  based  on  an  exchange  for  bases. 

Senator  Ervin.  The  constitutional  side  and  nonconstitutional  side. 

Mr.  Erickson.  No,  I  would  not  relegate  it  to  that  point.  I  am 
saying  that  the  obsolete  destroyers  were  transferred  in  exchange  for 
rights  to  certain  bases. 

Senator  Ervin.  If  he  can  give  away  50  destroyers  I  do  not  see 
why  he  cannot  give  away  the  State  of  Texas  without  asking  the  con- 
sent of  Congress. 

INIr.  Erickson.  Mr.  Chairman,  I  cannot  concede  that  he  gave  them 
away.  I  think  this  was  an  international  bargain  or  agreement. 

Senator  Ervin.  It  was  an  international  bargain  made  by  the  Com- 
mander-in-Chief by  executive  agreement,  without  the  consent  of 
Congress  by  which  the  President  gave  away  a  substantial  part  of  the 
Navy  in  return  for  some  bases,  and  I  find  great  difficulty  with  it. 

INIr.  Erickson.  And  I  think  we  have  to  assume  that  the  President 
at  that  time  felt  that  those  bases  were  important  for  the  protection 
of  our  Nation. 

Senator  Ervin.  I  think  he  thought  it  was  necessary  for  the  protec- 
tion of  England  and  I  think  that  was  a  correct  conclusion  at  the 
particular  time. 

Now,  it  is  your  position  that  there  is  no  valid  legislation  which 
Congress  can  enact  in  the  field  in  which  the  powers  given  by  the 
Constitution  to  the  President  give  him  the  right  to  conclude  an 
international  agreement  without  the  consent  of  Congress  ? 

Mr.  Erickson.  Oh,  I  think  there  is  certainly  an  area  where  there 
is  a  concurrent  authority. 

Senator  Ervin.  But  would  not  the  necessary  and  proper  clause 
which  empowers  Congress  to  enact  any  legislation  necessary  or  ap- 
propriate to  carr;^  out  the  powers  of  the  President  give  Congress  the 
power  to  pass  legislation  which  would  require  the  President  to  make 
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known  to  the  Congress  any  agreement,  any  executive  agreement   lie 
made  with  another  nation  even  in  fields  like  that  covered  by  tlie 

Pink  and  Belmont  cases "i.  .    -,    ■,     j-  j-ax     i^        -^-i. 

Mr  Erickso?^.  Oh.  I  do  not  have  a  great  deal  of  difficulty  with 
the  proposition  that  the  necessary  and  proper  clause  can  be  the  basis 
for  a  power  to  enact  legislation  which  would  relate  to  the  exercise  o± 
the  President's  power.  The  concern  I  have  is  where  that  legislation 
would  be  so  broad  as  to  limit  the  President's  powers. 

Senator  Ervix.  But  as  I  take  it,  then,  you  think  that  Congress  can 
prescribe  some  procedure  by  which  the  President's  power  is  to  be  ex- 
ercised, provided  the  procedure  does  not  limit  his  exercise  of  the 

power.  .       .  i.  T    -J. 

Mr.  Ericksox.  I  think  the  important  thing  is  that  they  not  limit 

the   President's  power  and  procedures   could  have  that  effect,   of 

course.  .  . 

Senator  ER^^N.  Would  not  Congress  have  the  power  m  your  judg- 
ment, to  enact  legislation  that  would  require  the  President  to  inform 
the  Congress  that  he  had  made  an  executive  agreement  with  a  for- 
eign nation  in  a  field  in  which  the  power  of  the  President  to  make 
that  agreement  is  exclusive? 

Mr.  Erickson.  Yes.  To  enact  a  statute  which  would  require  advice 
that  an  agreement  has  been  concluded  would  certainly  be  within  that 
power;  however,  as  I  have  just  noted  such  a  statute  could  not  be  ap- 
plied in  sucli  a  manner  as  to  limit  the  President's  power. 

Senator  Eea^n.  Now,  you  question  the  legal  or  constitutional  accu- 
racy of  Senator  Case's  statement,  that  the  Constitution  contemplates 
that  every  agreement  between  the  United  States  and  a  foreign  na- 
tion involving  a  matter  of  substance  shall  be  presented  to  the  Senate 
in  the  form  of  a  treaty  rather  than  made  by  an  executive  agreement. 
Do  you  challenge  the  accuracy  of  that  ? 

Mr.  Ericksoist.  Yes.  I  am  challenging  it  in  a  sense  that  I  am  not 
exactly  sure  what  it  means.  You  will  recall  a  part  of  the  quote  I 
used  referred  to — 

It  seems  clear  that  the  Founding  Fathers  intended  any  agreement  with  a 
foreign  country  on  a  matter  of  substance  be  embraced  within  the  term. 

The  term  being  "treaty". 

Now,  substance  in  that  context  bothers  me,  if  he  means  any  agree- 
ment of  any  significance  at  all.  I  do  not  consider  that  to  be  the  con- 
stitutional test. 

Senator  Ervin.  "Well,  are  you  able  to  give  us  any  test?  The  word 
"substance"  is  not  a  very  precise  word. 

INIr.  Ericksox,  INIr.  Chairman,  I  sincerely  wish  that  I  could  give 
you  a  clear  cut  test.  As  you  know,  it  is  very  difficult.  I  tried,  in  the 
course  of  my  statement,  to  present  what  I  think  are  the  general  pa- 
rameters and  the  comparatively  easy  questions  within  the  President's 
exclusive  or  independent  powers.  On  the  other  side,  there  are  those 
that  obviously  should  be  concluded  by  treaty;  but  the  in-between 
ground  is  rather  rough.  And  that  is  the  area  where  the  definition 
would  be  helpful  and  that  is  where  it  is  most  difficult  to  come  out 
with  an  express  definition. 

Senator  Ervin.  Do  you  think  Congress  would  have  the  power, 
under  its  legislative  power,  especially  under  the  necessary  and  proper 
clause,  to  prescribe  what  types  of  agreement  should  be  made  by  treaty  ? 
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INlr.  Erickson.  No.  I  think  there  you  run  straight  into  the  ques- 
tion of  whether  you  are  specifying  whether  or  not  a  matter  within 
the  President's  independent  power  must  be  implemented  by  treaty. 

Senator  Ervin.  AVell,  here  is  a  power  which  is  given  to  the  Presi- 
dent and  the  Senate  jointly,  to  make  treaties,  and  here  is  a  provision 
of  the  Constitution  that  says  that  Congress  shall  have  the  power  to 
enact  anv  legislation  necessary  and  proper  to  carrv  out  any  of  the 
powers  vested  by  this  Constitution  in  the  United  States  or  any  De- 
partment or  officer  thereof,  and  why  was  that  not  sufficient  to  give 
Congress  the  power  to  prescribe  what  kind  of  agreements  will  be 
nuide  by  treaty? 

INIr.  Erickson.  Well,  I  do  not  think  that  the  necessary  and  proper 
clause  permits  expanding  the  scope  of  a  constitutional  provision  un- 
less the  provision  itself  contains  that  authorization. 

Senator  Ervin.  Would  not  defining  the  types  of  agreements  to  be 
made  by  treaty  serve  to  contract,  rather  than  expand,  the  scope  of 
the  constitutional  ])rovision? 

Mr.  Erigkson.  Well,  it  cannot  alter  it ;  let  us  put  it  that  way. 

Senator  Erain.  Well,  Congress  can  pass  laws  to  execute  constitu- 
tional provisions. 

Mr.  Erickson.  Oh,  yes.  It  could. 

Senator  Ervin.  Why,  since  Congress  undoubtedly  has  the  power 
of  the  j)urse,  would  not  Congress  have  the  power  to  enact  a  statute 
saying  that  every  agreement  negotiated  by  the  President  with  a  for- 
eign nation  which  involved  the  expenditure  of  the  funds  of  the 
United  States  to  implement  it  should  be  submitted  in  the  form  of  a 
treaty  ? 

Mr.  Erickson.  Well,  I  think  that  is  using  the  Congress's  appro- 
priation i^ower  in  a  context  which  would  be  inconsistent  with  the 
treaty  power.  Certainly,  the  Congress  can  fail  to  appropriate  funds 
that  may  eventually  be  necessary  at  a  later  date. 

Senator  Ervin.  Well,  w^hy  would  not  Congress  have  a  right  to  say 
that  in  advance  instead— instead  of  waiting  until  the  agreement  is 
made  ? 

]\Ir.  Erickson.  Well,  if  it  is  stated  in  advance,  it  may  potentially 
interfere  with  the  independent  powers  of  the  President  to  act  within 
the  sphere  that  is  committed  to  the  Executive. 

Senator  Er^^n.  Well,  does  the  Constitution  give  the  President  the 
power  to  obligate  the  expenditure  of  Federal  funds  ? 

Mr.  Erickson.  It  does  not. 

Senator  Ervin.  But  it  gives  him  the  power,  you  say,  to  make  an 
agreement  which  involves  the  expenditure  of  Federal  funds  without 
the  consent  of  Congress,  and  that  the  Congress  has  no  power  under 
the  Constitution  to  state  in  advance  that  it  is  not  going  to  recognize 
the  validity  of  such  an  agreement  unless  it  is  submitted  to  the  Sen- 
ate in  the  form  of  a  treaty. 

INIr.  Erickson.  Congress  certainly  is  going  to  have  the  opportu- 
nity to  act  insofar  as  the  appropriation  is  concerned.  I  think  that  is 
the  important  thing. 

Senator  Ervin.  Well,  the  Constitution  certainly  says  that  no 
funds  will  be  expended  out  of  the  Federal  Treasury  except  by  an 
ap)3ro]3riation  made  by  ConG:ress. 

Mr.  Erickson.  I  agree  with  that. 
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Senator  Ervix.  Why  does  that  not  give  Congress  the  implied 
power  to  say  by  statute  that  it  is  not  going  to  appropriate  any  funds 
under  any  agreement  made  by  the  President  with  a  foreign  country 
unless  the  President  submits  that  agreement  to  the  Senate  in  the 
form  of  a  treaty,  for  the  advice  and  consent  of  the  Senate  ?  It  seems 
that  the  Congress  has  some  implied  powers  as  well  as  the  President. 

Mr.  Ericksox.  Well,  I  think  Congress  could  pass  a  statute  like 
that,  but  I  fully  believe  that  that  sort  of  a  statute  could  not  in  any 
way  interfere  with  the  President's  exercise  of  his  independent  pow- 
ers as  Commander-in-Chief  or  as  Chief  Executive. 

Senator  Ervin.  The  Constitution  also  says  that  Congress  shall 
make  laws  for  the  Government  of  the  land  and  naval  forces,  does  it 
not? 

Mr.  Ericksox.  Yes. 

Senator  Erven.  And  it  provides  it  shall  maintain  an  Army  and  a 
Navy. 

]Mr.  Ericksox.  Yes. 

Senator  Ervix.  Do  you  contend  that  the  President  has  any  power 
as  Commander-in-Chief  to  use  the  armed  forces  of  the  Nation  witliout 
the  consent  of  Congress  except  in  defense  of  the  United  States  or  a 
State  against  invasion  or  threatened  invasion  ? 

ISIr.  Ericksox.  Well,  certainly  the  President  has  the  power  that 
you  express.  The  President  certainly,  as  a  minimum  has  the  further 
power  that  once  forces  are  committed  to  combat,  to  control  the 
conduct  of  the  military  at  tliat  point  as  Commander-in-Chief. 

Senator  Ervix.  I  certainly  agree  that  after  the  forces  have  been 
constitutionally  committed  to  combat,  the  President  as  Commander- 
in-Chief  has  the  power  to  direct  the  tactics  and  overall  strategy.  But 
I  do  not  believe  that  the  President,  for  example,  could  send  out 
troops  to  Patagonia  to  engage  in  helping  Argentina,  or  whatever 
countr}'  owns  Patagonia,  to  suppress  an  insurrection  down  there,  with- 
out the  consent  of  Congress,  do  you  ? 

Mr.  Ericksox.  I  think  we  cannot  look  at  that  as  an  abstract  x)rin- 
ciple. 

Senator  Ervix.  I  think  that  is  rather  concrete. 

jNIr.  Ericksox.  Well,  your  example  is  rather  concrete  but  I  think 
we  have  to  flesh  it  out  with  more  facts.  There  may  very  well  be  a 
function  that  the  President  is  exercising  in  accordance  with  liis 
power  as  Commander-in-Chief  and  the  conduct  of  foreign  affairs.  I 
do  not  know  what  the  circumstances  are.  If  he  was  just  sending 
them  down  there  on  a  frolic  that  would  be  something  quite  different. 
Senator  Er\'ix.  To  give  you  a  hypothetical  question,  the  people  of 
Patagonia  rebel  against  Argentina  and  the  President  on  his  own  ini- 
tiative ordei-s  the  Army,  Navy,  Air  Force  to  go  down  there  to  assist 
Argentine  to  suppress  an  insurrection.  Do  you  think  he  has  that 
power  either  as  Commander-in-Chief  or  any  power  as  Executive  or 
any  power  in  the  international  field  ? 

Mr.  Ericksox.  We  certainly  must  have  some  interest  or  some  na- 
tional interest  or  reason  for  the  dispatch  of  troops  under  those  cir- 
cumstances. 

Senator  Ervix.  What  national  interest  could  we  have  under  that 
hypothetical  state  of  facts,  the  power  of  President  to  do  that? 
jNIr.  Ericksox.  I  am  not  aware  of  any. 
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Senator  Eevin.  I  am  not  either. 

Now,  I  think  we  can  probably  agree  that  as  far  as  executive  agree- 
ments are  concerned,  there  are  three  categories  of  tliem.  One  is  the 
category  where  the  power  of  the  President  has  either  express  power, 
such  as  Commander-in-Chief,  or  implied  power  such  as  in  receiving 
ambassadors  to  make  executive  agreements  without  the  consent  of 
Congress  or  the  substantive  approval  of  Congress.  Is  that  not  correct  ? 

I\Ir.  Ericksox.  Yes. 

Senator  ER^^N.  Then  there  is  a  second  category  which  does  not 
cause  me  any  concern.  That  is  where  the  President  makes  an  execu- 
tive agreement  for  the  purpose  of  carrying  out  powers  vested  in  him 
by  an  act  of  Congress  or  a  prior  treaty. 

iMr.  Ekickson".  Yes. 

Senator  Ervin.  Then  we  have  a  third  category  as  I  see  it  where 
the  President  negotiates  an  executive  agreement  which  requires  Con- 
gress substantively  to  exercise  some  of  its  constitutional  powers  in 
order  to  implement  it.  For  example,  where  he  makes  an  executive 
agreement  to  give  financial  aid  to  another  country  out  of  the  U.S. 
Treasury.  Are  not  those  roughly  speaking,  three  categories  in  which 
executive  agreements  can  be  made? 

]\fr.  Ericksox.  I  think  your  statement  is  accurate.  It  follows  the 
practice  of  the  State  Department  in  their  existing  circular. 

Senator  Er^t^x.  Yes.  I  tliink  it  is  in  harmony  with  their  circular 
on  the  subject — the  regulations  in  circular  175. 

]\[r.  Erickson.  That  is  right.  The  only  area  of  uncertainty 

Senator  Ervix.  Now 

IVIr.  Ericksox.  Excuse  me. 

Senator  Erwx.  Now,  is  it  your  position  that  Congress  is  totally 
inca]:)able  under  the  Constitution  of  enacting  any  legislation  in  re- 
spect to  this  third  category  of  agreements  prior  to  the  time  the  Pres- 
ident negotiates  them? 

Mr.  Ericksox.  Well,  it  is  my  position  that  any  legislation  Con- 
gress may  undeitake  in  that  area  cannot  limit  or  restrict  the 
President  in  the  exercise  of  his  independent  powers.  That  is  the  lim- 
itation that  I  would  place  on  that. 

Senator  Erwx.  But  the  only  independent  ]iower  that  you  main- 
tain the  President  has  in  this  connection,  as  I  construe  your  testi- 
mony, is  that  he  has  tlie  power  to  negotiate.  He  does  not  have  the 
power  to  compel  the  Congress  to  appropriate  money,  for  example. 

Mv.  Ericksox.  That  is  riglit. 

Senntor  Ervtx.  So  why  should  not  Congress  have  the  power,  in  a 
field  of  that  kind,  to  require  the  filing  with  the  Congress  of  the  exec- 
utive agreement  and  declare  that  it  can  be  invalidated  at  least  by  a 
joint  act  of  the  two  houses? 

Mr.  Ericksox.  Well,  again,  INfr.  Chairman,  this  agreement  we  are 
referrinsr  to  could  very  well  involve  the  various  independent  powers 
of  tlie  President.  I  think  we  have  to  take  the,  agreements  we  are 
talking  about  in  context. 

Senator  ER^^:x.  I  believe  we  have  to  concede  that  the  agreement 
cannot  be  implemented  without  action  on  tlie  part  of  Congress,  and 
tlie  President  has  no  independent  power  to  obligate  Congress  to  ap- 
pi-opriate  the  money  that  is  required  to  carry  out  the  agreements. 
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INIr.  Eeickson.  Perhaps  I  misunderstood  the  ciitegory  we  are  talk- 
ing about. 

Senator  ER^^N.  I  am  talking  about  the  third  category.  That  is 
where  the  President  negotiates  an  executive  agreement  which  cannot 
possibly  be  implemented  without  the  subsequent  action  of  Congress, 
Now,  why  should  not  the  Congress  have  the  power  to  pass  legisla- 
tion which  would  say  that  the  President  shall  file  that  agreement 
with  Congress  and  Congress  shall  have  the  power  within  60  days  to 
invalidate  it  by  concurrent  resolution  of  both  Houses  of  Congress. 

]Mr.  Eeickson.  Well,  I  think  in  that  category  it  could  be  the  case. 
But  are  we  not  going  through  an  exercise  there  which  may  be  un- 
necessary ?  In  other  words,  if  it  is  the  type  of  agreement  whereby  it 
would  require  subsequent  congressional  action,  Congress  would  have 
the  opportunity  to  reject  it  anyhow.  I  would  quarrel  with  the  idea 
of  having  a  preexisting  statute  which  would  or  could  create  confu- 
sion as  to  what  agreements  fall  within  this  category. 

Senator  Enviivr.  There  is  nothing  in  the  Constitution  that  would 
require  the  Congress,  in  respect  to  an  agreement  of  that  kind,  to  just 
wait  for  an  indefinite  time  and  just  refuse  to  act  at  all  is  there? 

Mr.  Erickson.  No,  there  is  not. 

Senator  Ervix.  Why  would  it  not  be  in  the  interests  of  orderly 
government  to  have  the  Congress  act  immediately,  instead  of  wait- 
ins;  until  an  a]^propriatiou  is  sought  to  carry  out  the  agreement? 

]Mr.  Ericksox.  Certainly,  we  would  have  to  expect  that  Congress 
would,  if  they  are  going  to  act,  act  with  dispatch  on  a  particular 
matter  that  is  submitted.  I  believe  what  you  are  suggesting  is  that 
under  some  circumstances  it  may  be  a  rather  routine  or  automatic 
wav  of  gaining  the  congressional  approval  that  might  be  required 
under  the  executive  agreement.  I  think  in  that  limited  circumstance 
it  does  offer  a  ])reestablished  procedure.  But  I  think  those  cases  would 
be  extremely  limited  and  I  would  offer  that  the  Congress  would  cer- 
tainly have  the  same  opportunity,  without  the  overlay  of  this  general 
legislation  that  we  are  talking  about,  to  accomplish  the  same  thing. 

Senator  ER^^x.  From  the  executive  standpoint,  there  would  be  the 
advantage  of  having  required,  only  a  majority  vote  of  each  House 
instead  of  having  the  treaty  made  which  would  require  two-thirds  of 
the  Senate. 

^Ir.  Ericksox.  Well,  I  am  assuming  now  we  have  an  executive 
agreement  which  requires  congressional  implementation  in  some 
fashion  and  the  normal  legislative  process  would  apply. 

Senator  ER\ax.  I  think  that  a  lot  of  the  friction  between  the  exec- 
utive and  the  legislative  branches  of  the  Government  arises  out  of 
the  fact  that  Presidents  now,  regardless  of  what  party  they  belong 
to,  have  a  very  strong  tendency  to  make  executive  agreements  which 
require  subsequent  action  on  the  part  of  Congress  under  our  Consti- 
tutional system  of  Government  without  ever  submitting  them  to  the 
Senate  for  ratification  as  a  treaty.  It  puts  the  burden  on  the  Con- 
gress to  either  repudiate  the  action  of  the  Executive,  or  to  quietly 
acquiesce,  and  I  think  it  causes  a  great  deal  of  dissatisfaction  in  the 
Congress  because  the  Congress  hates  to  be  put  in  the  position  of 
having  tlie  President  go  out  and  make  agreements  with  other  na- 
tions which  cannot  be  implemented  without  congressional  action  and 
then  come  to  the  Congress  and  say,  well,  this  is  a  fact  accomplished, 
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and  you  have  got  to  just  lie  down  and  be  good  boys  and  carry  out 
what  I  have  agreed  to.  It  seems  to  me,  as  a  matter  of  practical  poli- 
tics, that  the  President  would  be  well  advised,  regardless  of  any  con- 
stitutional argument,  to  reduce  to  the  form  of  the  treaty  and  submit 
to  the  Senate  for  ratification  any  agreement  which  requires  subse- 
quent congressional  action. 

Professor  Kukland.  First,  if  I  may,  I  would  like  to  clear  ISIr. 
Justice  Jackson's  name  just  a  little.  The  50  destroyers  were  delivered 
to  England  pursuant  to  a  statutory  authorization  of  Congress.  When 
the  naval  authorities  decided  that  these  were  no  longer  of  use  to  the 
American  forces  the  President  was  authorized  to  dispose  of  over- 
age destroyers.  I  think  the  language  quoted  from  Mr.  Justice  Jack- 
son's opinion  when  he  was  Attorney  General  relates  to  the  acquisi- 
tion of  the  right  to  acquire  the  bases  rather  than  to  the  sale  or 
disposal  of  the  destroyers. 

j\Ir.  Erickson.  Well,  certainly  in  the  course  of  rendering  the  opin- 
ion reference  was  made  to  the  statutory  basis,  too.  I  quoted  the  lan- 
guage that  we  did  quote  to  establish  what  Attorney  General  Jackson 
thought  the  powers  of  the  President  were  without  the  statute. 

Professor  Kurland.  It  was  only  a  point  of  personal  order  since  I 
am  engaged  in  writing  the  biograhy  of  Justice  Jackson  and  I  do  not 
want  the  record  to  be  blotted. 

It  seems,  Mr.  Erickson,  that  your  argument  proceeds  on  two  bases. 
One  is  an  argument  bv  wav  of  construction  of  the  language  of  the 
Constitution  and  the  other  is  an  argument  from  history.  I  must  say 
the  argument  by  construction  which  has  been  advanced  by  other  em- 
inent authorities  is  one  that  troubles  me  a  good  deal. 

If  the  grant  of  power  in  article  2  to  the  President  to  make  a 
treaty  is  not  an  exclusive  authorization,  as  you  have  suggested,  that 
the  treaty  is  only  one  form  of  international  agreement,  the  problem 
occurs  to  me  that  there  is  no  reason  why  the  Congress  of  the  United 
States  could  not  enter  into  a  legislative  agreement  with  a  foreign  na- 
tion. Is  that  right? 

Mr.  Ericksox.  I  do  not  believe  that  we  could,  in  the  form  of  Gov- 
ernment we  have,  have  more  than  one  principal  organ  for  the  imple- 
mentation of  or  the  conduct  of  foreign  affairs. 

Professor  Ktjrlaxd.  Well,  that  does  not  derive  from  the 
construction.  If  this  treaty  authority  is  not  exclusive  and  unique,  as 
you  suggest,  on  the  grounds  that  a  treaty  is  only  one  form  of  agree- 
ment with  a  foreign  nation,  and  the  President  gets  his  authority  to 
engage  in  the  making  of  agreements  somewhere  else,  then  quite 
clearly  the  legislature  can  also  get  its  authority  to  make  agreements 
somewhere  else.  Indeed,  if  vou  loolc  to  article  1  there  are  a  lot  more 
grants  of  authority  on  which  to  pin  that  cause  than  you  can  find  in 
article  2. 

Mr.  Erickson.  You  certainly  have  a  number  of  express  subjects  over 
which  the  Congress  may  legislate. 

INIr.  KuRLAND.  I  am  suggesting  that  GATT  might  better  have 
been  negotiated  by  Congress  than  by  the  Executive.  If  this  form  of 
construction,  this  notion  that  treaty  is  not  meant  to  indicate  the 
President  shall  have  the  power  to  deal  with — to  negotiate  agree- 
ments witli  foreign  governments  as  treaties  is  not  exclusive,  I  have  a 
great  deal  of  difficulty  in  seeing  why  the  negotiating  with  foreign 
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governments  is  an  exclusive  power  at  all.  I  think  that  perhaps  his- 
tory speaks  to  the  proposition  on  that  score  but  I  do  not  think  the 
construction  of  the  constitutional  language  does  this. 

:Mr.  Erickson.  Well,  I  think  it  certainly  is  the  combination  of  the 
history  and  recognized  constitutional  position  of  the  Executive  deal- 
ing with  foreign  affairs.  And  I  think  the  practicalities  would  sup- 
port this. 

Professor  Kuelaxd.  That  goes  outside  of  the  language. 

Mr.  Ericksox.  Yes ;  I  agree  with  that.  Also  it  is  necessary  to  op- 
erate our  Government  from  day-to-day,  I  believe. 

Professor  Klt^lakd.  The  arguments  from  history  also  give  me 
some  trouble.  I  would  agree  with  your  proposition  on  page  4  that  in 
some  ways  the  best  evidence  of  the  Framers'  intention  lies  in  the 
usage  in  early  days  of  the  Kepublic. 

The  question  1  have  is  in  the  early  days  of  the  Eepublic,  were 
there  executive  agreements  negotiated  with  foreign  countries  which 
were  not  subject  to  Senatorial  approval  and  which  did  not  have  leg- 
islative sanction  in  advance?  That  is,  is  not  the  Post  Office  Act  typi- 
cal of  the  early  executive  agreement,  that  is,  an  authorization  by 
Congress  to  enter  into  an  agreement  with  foreign  authorities  ? 

]Mr.  Erickson.  I  think  that  is  a  fair  statement. 

Professor  Kurlaxd.  So  that  we  do  not  have  in  the  early  history 
executive  agreements  which  fall  within  either  the  treatymaking 
power  but  are  subject  to  Senate  approval,  or  within  the  prior 
authorization  of  Congress  ? 

Mr.  Ericksox.  At  that  point  in  time,  I  am  drawing  the  distinc- 
tion between  the  treaty  and  an  executive  agreement  which  in  most 
cases  as  you  point  out,  has  been  founded  upon  some  other  authoriza- 
tion. 

Professor  Kurlaxd.  So  it  is  not  either  the  early  history  or,  to  my 
mind,  the  language  of  the  Constitution  that  authorizes  executive 
agreements  but  really  fairly  contemporary  history. 

Mr.  Ericksox.  Well,  I  would  not  be  prepared  to  say  that  that  is 
completely  the  case.  I  cannot  recite  you  chapter  and  verse  of  any 
early  agreements  that  have  had  only  the  Constitution  for  basis  or 
authority. 

Professor  Kurlaxd.  I  think  you  might  find  some,  just  as  to  loca- 
tion of  American  Embassies  in  foreign  capitals,  et  cetera,  which  did 
not  have  specific  legislative  authorization.  But  I  think  you  will  be 
hard  put  to  find  any,  to  use  the  term  that  you  and  the  chairman 
have  trouble  with,  substantive  content  which  lacks  the  authority 
eitlier  of  the  Senate  or  the  Congress. 

I  come  back  to  the  proposition,  then,  that  what  we  have  to  rely  on 
is  practice  of  recent  vintage,  comparatively  recent  vintage,  rather 
than  the  original  meaning  of  the  Constitution  or  construction  of  the 
constitutional  language  itself. 

That  brings  us  back  to  the  problem  we  have  in  this  committee 
over  and  over  again.  Do  errors,  if  sufficiently  often  repeated,  create 
a  constitutional  convention  that  cannot  be  changed  by  legislative 
action  ?  I  really  do  not  expect  an  answer  to  that. 

Mr.  Ericksox.  Well,  I  will  offer  a  comment,  if  I  may,  and  that  is 
that  I  think  the  use  of  the  executive  agreement  certainly  is  not 
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something  that  has  come  upon  us  in  the  last  several  years.  It  has 
been  with  us  for  some  time.  I  would  not  paint  that  picture  quite  the 
same  way  as  I  think  you  would. 

I  also  believe  that  the  times  have  changed.  The  changes  in  the 
world,  the  time  factors  and  the  frame  within  which  the  Executive 
must  operate,  have  made  the  powers  of  the  President  as  the  Chief 
Executive,  as  Commander-in-Chief,  and  in  the  area  of  foreign  rela- 
tions such  that  there  is  more  need  for  this  sort  of  activity  now  than 
might  have  been  in  the  early  days  of  our  Republic. 

Professor  Kurland.  You  are  not  saying  the  Constitution  has 
become  obsolete. 

oNIr.  Ertckson".  No,  I  am  not  saying  the  Constitution  has  become 
obsolete.  I  am  saying  the  Constitution  is  a  magnificent  document  in 
that  regard.  It  fits  the  times. 

Professor  Kurland.  Thank  you,  Mr.  Erickson. 

Mr.  Edmisten.  Mr.  Erickson,  you  are  not  attempting  to  say  to  the 
subcommittee  that  S.  3475  is  an  attempt  to  do  away  with  executive 
agreements,  are  you  ? 

Mr.  Erickson.  No. 

IMr.  Edmisten.  That  seemed  to  be  the  tenor  of  your  statement. 

Mr.  Erickson.  No.  I  did  not  intend  that  at  all. 

Mr.  Edmisten.  In  the  second  category  that  Senator  Ervin  men- 
tioned, where  an  executive  agreement  is  negotiated  and  concluded 
pursuant  to  leffislation,  do  you  see  anything  wrong  with  the  Con- 
gress being  able  to  look  at  the  agreement  to  see  if  the  executive 
branch  has  exceeded  the  bounds  of  its  authority  in  that  legislative 
grant  of  authority  ?  Why  should  it  not  be  able  to  look  at  the  execu- 
tive agreement  and  see  if  the  executive  branch  has  followed  its  dic- 
tates and  to  see  if  it  has  deviated  from  the  dictates  of  Congress.  No, 
if  there  has  been  a  deviation,  why  should  Congress  not  be  able  to 
say  that  the  agreement  cannot  be  concluded  ? 

Mr.  Erickson.  I  think  that  it  would  be  legal  for  Congress  as  a 
matter  of  domestic  law,  to  pass  legislation  overriding  such  an  agree- 
ment. 

Mr.  Edmisten,  Then  there  is  reallv  no  objection  to  the  bill  in  that 
regard.  The  Congress  sa^'s  to  the  Executive,  you  submit  the  execu- 
tive agreement,  Ave  will  look  at  it,  and  if  you  have  substantially 
deviated  from  what  the  Congress  authorized  you  to  do,  then  you 
may  not  conclude  that  executive  agreement. 

Mr.  Erickson.  No.  I  certainly  would  not  go  that  far.  I  think 
there  again  we  have  the  question  of  whether  or  not  that  agreement 
is  going  to  be  within,  or  have  as  a  subject,  a  matter  within  the  Pres- 
ident's independent  powers. 

INIr.  Edmisten.  Well,  I  do  not  see  where  that  comes  into  play.  If 
the  Pi'esident  is  acting  pursuant  to  a  congressional  grant  of  power,  I 
do  not  believe  his  independent  powers  come  into  play  there.  He  is 
supposed  to  follow  the  statute.  And  the  question  is,  has  he  gone  beyond 
the  scope  of  his  authority  ? 

]Mr.  Erickson.  If  you  wish  to  assume  in  your  question  that  we  arc 
not  talking  about  any  independent  power  of  the  President 

Mr.  Edmisten.  Yes. 

]Mr.  Erickson  (continuing).  That,  of  course,  makes  it  much,  dif- 
ferent. 
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Mr.  Edmisten.  Then  actuallj^,  this  bill  of  Senator  Ervin's  is  a 
rather  mild  and  gentle  bill,  is  it  not?  It  is  not  going  to  disrupt 
things  to  a  great  extent  as  far  as  the  executive  branch  is  concerned. 

]Mr.  Erickson.  Oh,  I  think  it  could  very  well  disrupt  in  the  sense 
tliat  it  is  all-encompassing.  It  purports  to  cover  all  international 
arrangements.  As  you  are  well  aware,  there  is  the  60-day  waiting 
period  and  superimposed  upon  that  is  the  question  of  whether  or  not 
the  substance  of  the  agreement  is  anything  that  requires  action  on 
belialf  of  the  Congress  in  any  event. 

]Mr.  Edmistex.  Well,  at  the  present  time,  the  only  check  that  the 
Congress  has  on  international  agreements  is  if  it  is  done  through  the 
treaty  route  or  if  it  is  done  and  then  the  Congress  has  a  chance  to 
say  no,  we  will  not  appropriate  money.  Now,  presently  that  is  the 
only  way  that  the  Congress  gets  in  on  this,  is  it  not  ? 

Mr.  Ericksox.  I  tliink  they  are  the  two  primary  methods  by 
which  Congress  Avould  get  in  on  it.  As  3^ou  know,  the  agreements  are 
made  available  to  the  Congress. 

Mr.  Edmisten.  So  except  for  treaties,  the  only  way  that  Congress 
gets  in  on  the  act  is  through  reaction.  It  reacts  to  something  that  is 
a  fait  accompli  already. 

Mr.  Ertcksox.  Yes.  I  think  that  is  a  fair  statement. 

Mr.  Edmistex.  Now,  I  take  it  that  the  Justice  Department  agrees 
with  the  State  Department  that  the  Case  bill  is  a  wise  piece  of  legis- 
lation and  ought  to  be  passed  ? 

Mr.  Ertcksox.  Oh,  I  would  not  characterize  it  as  a  wise  piece  of 
legislation.  I  would  say  at  this  i)oiut  in  time  that  there  is  not  active 
opposition  to  it.  I  think  under  sectionll2a  of  title  1  of  the  United 
States  Code  that  vou  get  a  great  deal  of  information  that  you  would 
get  under  the  Case  bill  (S.  596,  92  Cong.). 

]Mr.  Edmistex.  I  can  tell  you  what  that  information  is.  It  is  in 
the  form  of  a  pamphlet  called  Treaties  and  Other  International 
Agreements^  and  there  are  about  two  lines  for  every  agreement 
which  does  not  in  any  way  tell  you  what  it  is. 

]\Ir.  Ericksox.  Well,  I  have  gone  over  this  with  State  and  their 
position  is,  and  I  am  surprised  that  ]Mr.  Stevenson  did  not  take  issue 
with  that  if  he  were  asked  the  same  question,  because  they  feeel  that 
they  supply  rather  complete  information,  including  the  full  text  of 
the  agreements  as  they  are  concluded.  I  am  speaking  from  what  I 
am  told  transpires  in  the  State  Department.  I  have  no  personal 
knowledge  on  this  subject. 

^Slr.  Edmistex.  Yes.  Thank  you. 

Senator  Ervix.  In  my  reading  of  the  State  Department  regula- 
tions on  this  subject,  I  am  compelled  to  conclude  that  these  regula- 
tions in  effect  say  that  the  ultimate  effect  is  that  whether  an  agree- 
ment, an  international  agreement,  should  be  made  in  the  form  of  a 
treaty  or  executive  agreement  is  something  which  is  left  entirely  to 
the  whim  of  the  President.  I  say  this  for  this  reason.  Section  721, 
entitled  "Exercise  of  the  Treaty-Making  Power,"  provides  "treaties 
are  designed  to  promote  United  States  interests  by  securing  action 
by  foreign  governments  advantageous  to  the  United  States." 

Then  section  722  headed  "Exercise  of  Executive  Agreement 
Making  Power,"  reads  as  follows : 
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Executive  asrreements  are  not  used  when  the  subject  matter  is  of  such  a  na- 
ture that  it  should  be  covered  by  a  treaty.  The  Executive  agreement  form  is 
used  only  for  agreements  which  fall  into  one  or  more  of  the  following  catego- 
ries: (a)  Agreements  which  are  made  pursuant  to  or  in  accordance  with  exist- 
ing legislation  or  treaty,  (b)  Agreements  which  are  made  subject  to  congressional 
approval  or  implementation.  Or  (c)  agreements  which  are  made  under  and  in 
accordance  with  the  President's  constitutional  power. 

Now,  is  it  not  reasonable  to  construe  section  722  to  say  that  the 
President  has  authority  to  make  executive  agreements  in  respect  to 
every  kind  of  an  agreement  that  the  United  States  could  possibly 
make  with  another  nation?  I  cannot  think  of  any  agreement  that 
does  not  fall  within  (a),  (b),  or  (c)  of  section  722. 

Mr.  Erickson.  Well,  I  think  that  is  accurate.  But  I  do  think  that 
(a)  and  (b)  preserve  the  congressional  prerogatives,  if  you  will.  I 
do  not  think  it  is  an  intent  to  exclude  any  involvement  on  behalf  of 
the  Congress. 

Senator  Ervin.  But  this  regulation  would  authorize,  if  it  is  valid, 
tlie  President  to  refrain  under  all  circumstances  fi'om  e^^er  submit- 
ting a  treaty  to  the  Senate  for  ratification  or  rejection,  would  it  not? 

Mr.  Erickson.  Oh,  no.  I  do  not  read  it  that  way. 

Senator  Ervin.  Can  you  tell  me  any  kind  of  an  agreement  which 
tlie  United  States  could  conceivably  make  witli  any  foreign  country 
that  does  not  fall  within  categories  (a),  (b),  or  (c)  ? 

Mr.  Erickson.  Well,  I  think  we  have  to  look  at  the  first  sentence 
of  sectioji  722  which  says  executive  agreements  are  not  used  when 
the  subject  matter  is  of  such  a  nature  that  it  should  be  covered  bj^  a 
treaty. 

Senator  Ervin.  Well,  that  begs  the  question  because  that  does  not 
tell  us  when  it  should  be  made  a  treaty.  That  is  the  point  I  am 
making.  I  have  searched  my  very  finite  mind  to  see  if  I  could  con- 
ceive of  anv  possible  agi-eement  the  TTnited  States  could  ever  make 
with  a  foreign  country  that  does  not  fall  within  categories  (a),  (b), 
or  (c)  of  section  722  of  the  State  Department  regulations,  and  I  can 
find  none. 

Mr.  Erickson.  Well,  I  think  we  could  have  an  agreement,  for 
instance,  with  a  foreign  nation  which  is  not  made  pursuant  to  exist- 
ing legislation. 

Senator  Ervin.  Yes.  but 


Mr.  Erk^kron.  And  we  could  ha\'e  one  which  is  not  made  subject 
to  congressional  approval.  I  think  tliis  is  just  relating  to 

Senator  Ervin.  But  can  you  conceive  of  any  agreement  which  is 
not  made  pursuant  to  or  in  accordance  with  existing  legislation  or 
treaty  which  does  not  fall  within  the  classification  of  (b)  or  (c)  ?  I 
think  the  three  are  all-inclusive  when  you  add  them  together.  In 
other  words,  I  think  the  State  Department  says  that  the  President 
has  tlie  ]:>ower  to  bypass  the  treatymaking  power  altogether. 

INIr.  Erickson.  No.  Mr.  Chairman,  I  do  not  read  it  that  way  at 
all.  I  think  the  first  sentence  preserves  the  treaty  power.  There  is  no 
attempt  to  override  that. 

Soiator  Ervin.  What  does  the  first  sentence  say  that  sheds  any 
light  as  to  what  should  be  covered  by  treaty  ? 

Mr.  Erickson.  The  light  that  it  sheds  is  an  acknowledgement 
that  the  types  of  executive  agreements  enumerated  are  to  be  distin- 
guished from  treaties.  I  think  that  is  the  light  shed. 
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Senator  Ervin,  The  point  I  am  making  is  that  these  things  that 
can  be  done  by  executive  agreement  under  (a),  (b),  or  (c)  are  all-in- 
chisive  and  inchided  within  their  purview  in  every  conceivable 
agreement  of  any  nature  which  could  be  made  by  the  United  States 
with  any  nation.  So  I  think  this  is  sort  of  like  the  road  sign  where 
the  road  forks  which  says  here  you  can  bypass.  These  State  Depart- 
ment regulations  seem  to  say  that  you  can  bypass  the  treatymaking 
provisions  of  the  Constitution  entirely. 

Mr.  Erickson.  Well,  as  I  pointed  out  before,  we  really  do  not 
have  any  definition  of  what  was  encompassed  by  treaties.  We  have 
searched  long  and  hard  for  a  definition  of  treaties  but  I  would 
submit,  Mr.  Chairman,  that  722,  and  I  am  quite  sure  the  State 
Department  would  agree  on  this,  that  722  is  in  no  way  intended  to 
be  all-inclusive  and  encompass  all  matters  that  might  be  covered  by 
treaty. 

Senator  Ervix.  But  722  says  tlio  ti-eaty  slioukl  be  used  but  it  does 
not  say  when  an  agreement  should  be  made  by  treaty.  It  expressly 
says  that  almost  every  type  of  agreement  conceivable  should  be 
made  by  executive  agreement  which  makes  the  confusion  more  com- 
pounded than  the  confusion  was  before. 

INIr.  Ericksox.  Mr.  Chairman,  the  State  Department  has — I  am 
treading  on,  I  guess,  their  ground — has  policy  guidelines  which  pur- 
port to  specify  factors  that  will  be  taken  into  consideration  in  deter- 
mining whether  or  not  a  matter  is  to  be  concluded  by  treaty  or  exec- 
utive agreement.  I  am  a  little  reluctant  to  discuss  those  guidelines 
further  because  I  understand  tliey  are  in  the  process  of  revision  at 
this  point  in  time.  But  State  certainly  is  aware  of  the  question  of 
trying  to  spell  out  for  the  guidance  of  everyone  as  to  what  should  be 
accomplished  by  treaty  or  that  should  be  accomplished  by  executive 
agreement. 

Senator  Ervix'".  Section  722  says  that  treaties  are  designed  to  pro- 
mote the  U.S.  interests  by  securing  action  from  foreign  govern- 
ments. I  wonder  if  that  means  that  executive  agreements  might  be 
used  even  if  they  are  not  advantageous  to  the  United  States.  How- 
ever, you  did  not  write  section  722,  nor  did  I,  but  it  is  a  very 
intriguing  question.  I  hope  for  clarification.  Revised  regulations 
would  enable  us  to  give  some  definition  to  this  as  near  as  we  can. 

Thank  you  very  much.  You  have  given  a  most  intriguing  and  illu- 
minating statement. 

]Mr.  Ericksox\  Thank  you  very  much,  j\Ir.  Chairman. 
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jNIr.  Edminsten.  INIr.  Chairman,  we  are  lionored  to  have  J.  Fred 
13uzhardt,  General  Counsel  on  the  Department  of  Defense,  who  has 
been  with  us  before. 

Senator  Ervin.  I  want  to  welcome  you  to  the  subcommittee  and 
thank  you  for  your  willingness  to  appear  and  give  us  the  benefit  of 
your  views  on  this  very  important  subject. 

STATEMENT   OF  HON.   J.   FRED   BUZHAEBT,    GENERAL   COUNSEL, 

DEPARTMENT  OF  DEFENSE 

Mr.  BuziiARDT.  Thank  you,  Mr.  Chairman,  I  appreciate  this 
opportunity  to  appear  before  you  in  connection  with  your  hearing 
on  executive  agreements. 

JNIr.  Erickson  and  IMr.  Stevenson  have  earlier  discussed  with  the 
subcommittee  the  relationships  and  distinctions  between  treaties  and 
executive  agreements.  The  subcommittee  has  specifically  inquired  for 
Department  of  Defense  views  with  respect  to  those  executive  agree- 
ments in  which  the  Department  of  Defense  has  an  interest. 

Before  I  turn  to  the  executive  agreements  let  me  state  the  obvious — - 
that  treaties  as  well  as  executive  agreements  are  often  of  particu- 
lar interest  to  the  Department  of  Defense.  In  fact,  the  major  inter- 
national agreements  of  interest  to  the  Department  of  Defense  have 
been  concluded  in  the  form  of  treaties,  such  as,  for  example,  the 
Defense  treaties,  arms  control  treaties,  treaties  dealing  with  the  laws 
of  war  (such  as  the  Hague  conventions  of  1907,  the  Geneva  Protocol 
of  1925,  and  the  Geneva  convention  of  1949),  treaties  dealing  with 
the  law  of  the  sea,  outer  space  treaties,  international  telecommuni- 
cations treaties,  the  Panama  Canal  treaty,  the  Guantanamo  Base 
treaty,  the  Okinawa  Reversion  treaty,  and  the  United  Nations 
Charter  itself. 

The  comments  which  follow  are  directed  solely  to  those  executive 
agreements  which  are  of  interest  to  the  Department  of  Defense. 
Executive  agreements  are  deemed  to  be  of  interest  to  the  Depart- 
ment of  Defense  if  they  have  an  effect,  or  a  potential  effect,  on  the 
operations  and  activities  of  the  Department  of  Defense  outside  the 
United  States  or  if  they  have  an  effect,  or  potential  effect,  on  the 
relationship  of  the  Department  of  Defense  with  foreign  military 
personnel  within  the  United  States. 

For  the  purposes  of  S.  3175,  the  term  "executive  agreement"  is 
defined  by  section  2  of  the  bill  as  meaning : 

Any  bilateral  or  multilateral  international  agreement  or  commitment,  other 
than  a  treaty,  which  is  binding  upon  the  United  States,  and  which  is  made  by 
the  President  or  any  officer,  employee  or  representative  of  the  Executive 
Branch  of  the  United  States  Government. 

As  so  defined,  a  large  number  of  agreements  of  interest  to  the 
Department  of  Defense  are  entered  into  annually.  As  defined  for 
other  contexts,  however — such  as  the  Department  of  State's  imple- 
mentation of  the  requirement  of  1  U.S.C.  112(a)  for  an  annual  com- 
pilation of  "United  States  treaties  and  other  international  agree- 
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meiits"  and  of  the  requirement  of  article  102  of  the  United  Nations 
Charter  that  "every  treaty  and  every  international  agreement"  be 
registered  with  the  Secretariat  and  published  by  it,  or  the  proposed 
requirement  of  the  Case  bill,  S.  596 — the  number  of  agreements  not 
in  the  form  of  treaties  which  are  of  interest  to  the  Department  of 
Defense  is  far  smaller. 

This  seeming  paradox  results  from  the  international  law  and 
municipal  law  definitions  of  a  "treaty" ;  in  part,  it  is  also  dependent 
upon  the  subject  matter  of  the  particular  agreement  and  of  the  law 
governing  its  implementation.  Since  this  definitional  problem  mate- 
rially bears  on  the  scope  of  the  bill's  application,  I  think  it  impor- 
tant to  address  it  at  the  outset  in  further  detail. 

From  the  international  law  point  of  view,  international  agree- 
ments are  generically  referred  to  as  treaties.  For  this  purpose,  a 
treaty  is:  (1)  an  agreement  (2)  concluded  between  subjects  of  inter- 
national law  (3)  which  is  governed  by  public  international  law.  It 
may  be  either  written  or  oral;  it  may  be  embodied  in  a  single  docu- 
ment or  into  two  or  more  related  documents;  it  may  have  a  variety 
of  titles,  such  as  treaty,  convention,  protocol,  declaration,  agreement, 
covenant,  statute,  charter,  exchange  of  notes,  et  cetera;  and  it  may  be 
signed  by  anyone  (including  non-diplomatic  personnel)  who  has 
been  authorized  to  do  so  and  to  bind  his  State. 

Since  the  underlying  purpose  of  a  treaty  is  to  manifest  an  intent 
to  create,  change  or  define  relationships  under  public  international 
law,  an  agreement  between  States  which  is  intended  to  be  governed 
by  the  Domestic  law  of  one  of  the  States  is  a  contract  rather  than  a 
treaty. 

Further,  if  the  manifest  intent  of  the  document  is  not  to  create 
legal  obligations  and  rights,  the  document  is  not  an  agreement  and 
hence,  not  a  treaty.  For  example,  depending  upon  the  intent  of  the 
parties,  an  "Exchange  of  Views"  may  or  may  not  be  a  treaty.  Simi- 
larly, an  understanding  intended  by  two  States  to  affect  their  rela- 
tions but  not  to  be  binding  legally  is  sometimes  called  a  "gentlemen's 
agreement"  but  is  not  a  treaty  as  defined  above.  Like  a  treaty,  such 
as  exchange  of  views  or  gentlemen's  understanding  could  also  be 
entered  into  either  at  the  diplomatic  level  (including  heads  of  state) 
or  some  other  level. 

From  the  domestic  law  point  of  view,  a  treaty  in  the  international 
law  sense  may  be  entered  into  by  the  United  States  in  only  two 
ways :  ( 1 )  by  a  treaty  which  is  ratified  in  accordance  with  the  provi- 
sions of  article  II,  section  2,  of  the  Constitution,  or  (2)  by  an  execu- 
tive agreement  entered  into  pursuant  to  either  a  treaty,  an  act  of 
Congress,  the  President's  constitutional  authority,  or  some  combina- 
tion of  the  above. 

It  should  also  be  noted  that  the  Congressional  authorization  for 
an  executive  agreement  could  take  the  form  either  of  a  statute  which 
grants  prior  authorization  to  conclude  the  agreement  or  a  statute 
which  approves  the  agreement  after  it  has  been  concluded.  Section 
33  of  the  Arms  Control  and  Disarmament  Act,  as  amended,  is  an  ex- 
ample of  the  latter  kind  of  congressional  authorization;  it  provides 
tliat  international  agreements  whicli  obligate  the  United  States  to 
disarm  or  to  reduce  or  to  limit  the  Armed  Forces  or  armaments  of 
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the  United  States  may  be  undertaken  only  pursuant  to  the  treaty- 
making  i^ower  of  the  President  under  the  Constitution  or  as  author- 
ized by  further  affirmative  legislation  by  the  Congress  of  the  United 
States. 

From  the  domestic  law  point  of  view,  there  is  no  constitutional  or 
statutory  requirement  that  a  treaty  or  executive  agreement  be  exe- 
cuted in  a  particular  format.  And  as  is  the  case  under  international 
law,  a  treaty  or  executive  agreement  under  United  States  law  may 
be  executed  either  in  a  single  document  or  two  or  more  related  docu- 
ments and  may  have  a  variety  of  titles.  As  a  matter  of  custom,  how- 
ever, agreements  entered  into  in  the  form  of  treaties  are  usually 
done  in  more  formal  foi-mats  however,  executive  agreements  may  be 
equally  formal;  see  for  example,  "Defense  Areas  in  the  Federation 
of  the  West  Indies"  agreement,  Feb.  10,  19G1,  TIAS  4734;  the  var- 
ious Postal  Conventions,  such  as  TIAS  6354.  Similarly,  there  is  no 
constitutional  or  statutory  limitation,  with  one  exception,  as  to  who 
is  authorized  to  sign  a  treaty  or  executive  agreement.  By  statute, 
postal  "treaties  or  conventions"  are  the  responsibility  of  the  Post- 
master General,  39  U.S.C.  407.  As  a  matter  of  custom,  however, 
treaties  are  normally  but  not  always  signed  only  by  diplomatic  per- 
sonnel. 

I  should  emphasize  at  this  point  that  the  Department  of  Defense 
and  the  military  departments  do  not  sign  executive  agreements  com- 
mitting the  United  States  Govermnent  unless  the  commitment  is  ei- 
ther one  which  is  wholly  within  the  authoi'ity  vested  in  the  Depart- 
ment of  Defense  and  can  be  implemented  by  the  Department  of 
Defense  alone  or,  if  implementation  is  required  on  the  part  of  other 
government  departments  or  agencies,  only  where  any  such  commit- 
ment has  been  cleared  with  the  other  departments  or  agencies  con- 
cerned and  is  equally  within  their  authority  to  implement. 

As  I  have  pointed  out  earlier,  the  critical  point  is  not  the  level  of 
signature  but  whether  the  document  is  both  intended  to  bind  the 
governments  concerned  and  to  be  governed  by  public  international 
law.  That  intent  is  ordinarily  manifested  in  defense  or  service-to- 
service  level  agreements  by  express  references  in  the  text  of  the  doc- 
uments to  the  rights  and  obligations  of  the  governments.  In  some 
cases,  even  where  the  defense  or  service-to-service  level  agreement 
does  not  expressly  refer  to  the  governments  concerned  but  only  to 
the  respective  defense  agencies,  the  intent  of  the  parties  nevertheless 
to  bind  the  governments  may  be  manifest  from  the  fact  that  the 
particular  agreement  was  entered  into  pursuant  to  the  express  provi- 
sions of  an  "umbrella"  agreement  which  does  not  refer  to  the  gov- 
ernments and  which  authorizes  implementing  technical  arrangements 
to  be  entered  into  by  the  defense  agencies.  If  the  document  or  docu- 
ments concerned  constitute  a  treaty  in  the  international  law  sense, 
the  agreement  under  domestic  law  can  only  be  a  treaty  or  executive 
agreement.  It  is  only  if  the  "agreement"  is  not  a  treaty  in  the  inter- 
national law  sense  but  is  nevertheless  legally  binding — i.e.,  it  is  gov- 
erned by  the  domestic  law  of  one  of  the  parties  or  deals  with  a  sub- 
ject matter  more  akin  to  a  commercial  contract  between  private 
parties — that  it  can  also  be  said  to  be  other  than  a  treaty  or  execu- 
tive agreement  from  the  domestic  law  point  of  view. 


331 

To  illustrate :  Our  co-iHmluction  agreements  and  Xavy  ship  leases 
with  foreign  governments  are  signed  at  the  Defense  level  and  speak 
expressly  in  terms  of  the  rights  and  obligations  of  the  governments 
involved;  they  are,  therefore,  treaties  in  the  international  law  sense 
and  executive  agreements  under  U.S.  law.  In  contrast,  our  Foreign 
Military  Sales  (F]MS)  credit  agreements,  which  also  expressly  refer 
to  the  rights  and  obligations  of  the  governments  concerned,  provide 
that  the  agreements  ( and  the  promissory  notes  issued  pursuant  there- 
to) shall  be  deemed  to  be  contracts  under  the  law  of  a  specific  State 
of  the  United  States;  hence,  while  legally  binding  contracts  between 
the  two  governments,  they  are  not  treaties  in  the  international  law 
sense  and  are  not  treaties  or  executive  agreements  under  U.S.  domes- 
tic law. 

As  we  read  S.  3475,  however,  it  is  susceptible  of  an  interpretation 
that  all  of  these  commitments  would  be  subject  to  the  requirements 
of  the  bill. 

As  I  have  previously  noted,  executive  agreements  of  interest  to  the 
Department  of  Defense,  whether  concluded  on  the  diplomatic  level 
or  on  the  agency  level,  are  entered  into  either : 

(1)  In  implementation  and  under  authority  of  a  treaty ; 

(2)  Pursuant  to  statute; 

(3)  Pursuant  to  the  President's  Constitutional  authority;  or 

(4)  Some  combination  of  the  above. 

Examples  of  executive  agreements  authorized  by  treaty  are  the  bi- 
lateral status  of  forces  agreements  with  Japan,  Korea,  and  China, 
which  implement  the  bilateral  defense  treaties  w4th  those  countries. 
The  multilateral  Supplemental  status  of  forces  agreement  with  Ger- 
many, and  the  various  supplemental  status  of  forces  arrangements 
with  other  NATO  countries,  implement  the  NATO  status  of  forces 
agreement,  which  is  itself  a  treaty.  Some  of  the  provisions  of  these 
agreements  are  authorized  by  statute  as  well;  for  example,  the 
claims  provisions  of  which  are  specifically  provided  for  in  U.S.C. 
2734(a). 

Illustrative  of  executive  agreements  authorized  by  statute  are  the 
wide  variety  of  executive  agreements  entered  into  under  the  aegis  of 
the  Foreign  Assistance  Act  of  1961,  as  amended,  and  the  Foreign 
Military  Sales  Act,  as  amended.  Pui-suant  to  those  statutes,  bilateral 
executive  agreements  have  been  entered  into  with  over  40  countries 
setting  forth  in  general  terms  the  conditions  under  which  military 
assistance  will  be  provided.  In  implementation  of  these  basic  bilat- 
eral agreements  a  wide  variety  of  subsidiary  executive  agreements 
have  been  concluded  dealing  with  such  matters  as  the  return  to  the 
United  States  of  grant  aid  material,  tax  relief,  the  interchange  of 
patent  rights  and  technical  information,  protection  of  classified  in- 
formation, financial  support  of  our  military  assistance  advisory 
group  in  country,  off-shore  procurement,  and  cost-sharing  projects 
such  as  the  facilities  assistance,  mutual  weapons  development,  and 
weapons  production  programs.  With  respect  to  foreign  military 
sales,  credit  agreements,  coproduction  agreements,  and  sales  con- 
tracts are  entered  into  in  the  form  of  executive  agreements.  Sales 
contracts  alone  number  some  3300  annually. 

In  addition  to  this  foregoing  category  of  executive  agreements  en- 
tered into  pursuant  to  general  grants  of  authority  by  the  Congress,  a 
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large  number  of  executive  agreements  are  in  implementation  of  spe- 
cific congressional  enactments.  Thus,  the  executive  agreements  under 
which  we  acquire  bases,  facilities,  and  installations  overseas,  or  the 
rights  to  use  on  a  joint  basis  the  bases  of  foreign  countries,  may  in 
part  be  considered  to  be  authorized  by  specific  authorizations  and 
appropriations  contained  in  the  annual  Military  Construction  Au- 
thoi'ization  and  Appropriation  Acts.  In  part,  dependin.g  upon  the  lo- 
cation of  such  overseas  facilities,  these  executive  agreements  may 
also  be  deemed  to  have  been  entered  into  in  implementation  of  bilat- 
eral or  multilateral  defense  treaties  and  pursuant  to  the  President's 
constitutional  authority  as  Commander-in-Chief.  Depending  upon 
the  circmnstances  of  the  case,  the  congressional  authorization  and 
appropriation  for  the  necessary  military  construction  might  precede 
the  actual  negotiatioii  and  conclusion  of  the  agreement.  In  other  in- 
stances, the  congressional  action  might  come  subsequent  to  the  con- 
clusion of  the  agreement  and  constitute  the  authority  needed  to  im- 
plement the  agreement.  In  such  cases,  it  should  be  observed  that  the 
agreement  itself  does  not  commit  the  United  States  to  any  action, 
and  there  would  be  no  breach  of  the  agreement  if  the  Congress 
failed  to  provide  the  necessary  funds  for  if  the  Congress  failed  to 
provide  the  necessary  funds  for  implementation. 

Examples  of  executive  agreements  done  under  the  President's  con- 
stitutional authority,  but  which  might  also  in  part  be  authorized  by 
treaty  or  statute,  depending  upon  the  circumstances,  are  those  which 
deal  with  the  command  structure  of  high  level  joint  military  com- 
mands such  as  SACEUE,  SACLANT,  and  NORAD.  Arrangements 
for  the  implementation  of  alert  measures  in  such  commands  would 
be  another  example  of  a  combination  of  such  authorizations.  On  the 
other  hand,  military  armistice  agreements  and  intelligence  exchange 
agreements  would  be  illustrations  of  the  type  of  executive  agreement 
which  would  fall  solely  under  the  President's  constitutional  author- 
ity as  Commander-in-Chief.  Military  overflight  agreements  would  be 
another  example  of  executive  agreements  concluded  solely  under  the 
President's  constitutional  authority. 

In  terms  of  categorization  by  subject  matter,  it  may  be  estimated 
that  at  least  60  percent  of  the  executive  agreements  of  interest  to 
DOD  are  in  implementation  of  foreign  aid  legislation.  The  next 
largest  category  are  those  concerning  our  rights  to  construct,  operate 
and  maintain  military  facilities  and  installations  overseas.  The  re- 
mainder fall  into  a  miscellaneous  category  dealing  with  such  matters 
as  olf'-shore  procurement,  disposal  of  surplus  property,  tax  relief, 
aviation,  claims,  patents,  geodetic  surveys,  research  and  development, 
communications,  et  cetera. 

In  terms  of  categorization  by  nature  of  authority,  the  overwhelm- 
ing bulk  of  all  the  executive  agreements  of  interest  to  DOD  are  ei- 
their  authorized  by  treaty  or  by  statute.  Only  a  minute  fraction 
could  be  said  to  have  been  entered  into  solely  under  the  President's 
constitutional  authority. 

From  the  perspective  of  the  foregoing  observations,  I  will  turn  to 
the  bill  introduced  by  the  chairman,  S.  3475. 

First,  insofar  as  executive  agreements  of  interest  to  the  Depart- 
ment of  Defense  are  concerned,  I  do  not  believe  the  bill  would  serve 
any  useful  purpose. 
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With  respect  to  those  executive  agreements  in  which  the  Depart- 
ment of  Defense  has  an  interest,  the  Congress  is  ah-eady  nitnnately 
involved  in  the  overwhehning  majority. 

As  I  pointed  out  earlier,  approximately  60  percent  ot  the  execu- 
tive ao-reements  in  which  the  Department  of  Defense  is  mterested 
are  in^ implementation  of  foreign  aid  legislation.  Insofar  as  grant 
military  aid  agreements  are  concerned,  the  primary  effect  of  these 
agreements  is  to  secure  agreement  from  potential  recipient  nations  to 
the  conditions  and  limitations  prescribed  by  the  Congress  m  the 
Foreign  Assistance  Act  and  other  legislation.  The  Congress  is  not 
only  well  aware  of  the  content  of  such  agreements,  but  is  in  fact  the 
initiator,  through  statutes,  of  the  substantive  provisions  in  such 
agreements.  The  same  is  true  with  respect  to  foreign  military  sales. 
These  programs  are  reviewed  thoroughly  by  both  the  authorizing 
and  appropriations  committees  of  the  Congress.  For  each  of  these 
agreements,  there  is  specific  statutory  authority,  which  demonstrates 
a  high  degree  of  congressional  control. 

The  next  largest  category  of  agreements  in  which  the  Department 
of  Defense  has  an  interest  are  those  concerning  our  rights  to  con- 
struct, operate  and  maintain  military  facilities  and  installations 
o\erseas.  From  a  practical  standpoint,  these  agreements  provide 
only  an  option  to  the  U.S.  Government,  and  the  exercise  of  the  op- 
tions is  dependent  upon  both  authorizations  and  appropriations 
from  the  Congress.  The  military  construction  authorizations  and  ap- 
propriations are  premised  on  detailed  justifications,  which  insures 
that  the  Congress  is  intimately  involved  in  the  process  of  implemen- 
tation of  such  agreements. 

Another  substantial  category  of  agreements  of  interest  to  the  De- 
partment of  Defense  are  those  relating  to  status  of  forces.  In  most 
instances,  these  agreements  involve  the  detailed  implementation  of 
treaties.  Congress  monitors  the  status  of  forces  agreements  through 
the  Status  of  Forces  Subcommittee  of  the  Committee  on  Armed 
Services  of  the  Senate,  which  you,  INIr.  Chairman,  also  chair.  At  a 
minimum,  annual  hearings  are*  held  to  receive  the  report  from  the 
Department  of  Defense  required  by  Senate  resolution. 

These  examples  demonstrate,  I  believe,  that  insofar  as  this  con- 
cerns executive  agreements  in  which  the  Department  of  Defense  is 
interested,  the  mechanism  and  procedures  which  now  exist  provide 
the  means  for  effective  congressional  control  over  such  executive 
agreements  and  the  procedure  proposed  by  S.  3475  would  only  add 
new  procedures  to  those  which  exist.  These  new  procedures,  however, 
would  exact,  in  my  opinion,  a  high  and  unjustified  price  in  the  capa- 
bility of  the  Executive  to  effectively  negotiate  agreements  essential 
and  desirable  in  the  interest  of  the  United  States.  The  proposed 
delay  in  effective  dates  would  constitute  a  severe  impairment  and,  in 
some  cases,  would  preclude  the  consummation  of  agreements  which 
could  otherwise  be  obtained  to  advance  the  interest  of  the  United 
States. 

To  the  extent  that  the  bill  would  purport  to  deprive  the  President 
of  the  power  to  make  executive  agreements  in  implementation  of 
those  authorities  vested  in  him  by  the  Constitution,  the  bill  would  be 
in  conflict  with  the  Constitution  and,  of  course,  we  all  know  that  a 
statute  must  be  in  consonance  with  the  Constitution.  With  respect  to 
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those  agreements  which  are  authorized  by  statute  or  a  treaty,  a  simi- 
lar constitutional  question  is  presented  by  a  bill  which  would  pur- 
port to  impose  procedures  which  would  impair  the  President's  abil- 
ity to  neijotiate  since  the  President  under  our  constitutional  pattern 
is' the  instrument  of  the  nation  for  the  conduct  of  international  ne- 
gotiations. In  addition,  the  bill  provides  for  the  disapproval  of  an 
executive  agreement,  whatever  the  authority  for  its  execution,  by  a 
concurrent  resolution,  which,  of  course,  is  not  a  law.  Under  the  su- 
premacy clause  in  Article  VI  of  the  Constitution,  Congress  has  no 
authority  by  concurrent  resolution  to  repeal  or  amend  the  laws  of 
the  United  States  or  treaties  made  under  the  authority  of  the  United 
States. 

In  short,  ^Ir.  Chairman,  I  believe  that  S.  3475  is  unnecessary,  and 
impractical,  and  it  raises  serious  constitutional  issues.  It,  therefore, 
should  not  be  enacted  in  our  opinion. 

That  concludes  my  statement. 

Senator  Ervix.  Now,  do  you  agree  with  me  that  executive  agree- 
ments can  be  divided  into  three  classifications,  the  first  classification 
being  executive  agreements  which  are  made  by  the  President  in  the 
exercise  of  exclusive  constitutional  powers  given  him,  and  the  second 
class  being  those  which  are  designed  to  implement  a  prior  treaty  or 
act  of  Congress,  and  the  third  class,  those  which  necessarily  require 
subsequent  congressional  action  for  their  implementation? 

]Mr.  BuzHARDT.  Mr.  Chairman,  I  believe  in  the  last  category  you 
would  have  to  include  not  only  those  which  require  subsequent  legis- 
lation but  those  which  have  prior  authorization  by  statute,  or  maybe 
that  was  the  second  category.  Maybe  I  did  not  understand. 

Senator  Ervin.  That  was  the  second.  In  other  words,  it  seems  to 
me  there  are  three  categories  of  agreements  we  can  make  with  for- 
eign countries. 

Mr.  BuziiARDT.  Right. 

Senator  Ervin.  The  first  is  where  the  President  makes  an  agree- 
ment which  constitutes  an  exercise  of  an  exclusive  power  given  him 
by  the  Constitution  as  is  illustrated  in  the  Pink  and  the  Belmont 
cases. 

Mr.  BuzHARDT.  Yes. 

Senator  Ervin.  The  second  is  where  the  President  makes  an  exec- 
utive agreement  for  the  purpose  of  carrying  into  effect  a  prior 
treaty  or  prior  act  of  Congress.  And  the  third  is  where  the  Presi- 
dent makes  an  agreement  which  necessarily  requires  for  its  imple- 
mentation subsequent  congressional  action.  Those  three,  it  seems  to 
me,  cover  about  any  kind  of  agreement  that  can  be  made. 

]\Ir.  BuziiARDT.  Yes.  I  think  I  divided  them  somewhat  differently, 
into  those  that  are  authorized  by  treaty,  those  that  are  authorized  by 
statute,  those  authorized  by  the — in  which  the  President  has  inde- 
pendent constitutional  authority  or  some  combination  of  the  three.  I 
think  that  would  cover  all  of  them  and  I  think  that  is  a  little  nar- 
rower, a  little  more  concise.  I  think  the  one — the  real  difference  we 
may  have  is  adding  a  category  of  where  the  President  has — enters 
into  an  executive  agreement  which  requires  a  subsequent  authority 
of  Congress.  I  find  it  hard  to  find  out  how  that  is  a  separate  cate- 
gory because  it  still  must  be  pursuant  to  a  treaty,  to  a  statute  or  in 
his  constitutional  authority. 
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Senator  Ervin.  Well,  I  had  in  mind  in  that  third  category  an  ex- 
ecutive agreement  which  would  undertake  to  provide  that  the 
United  States  should  give  financial  aid  to  a  foreign  country,  or  an 
executive  agreement  which  would  authorize  the  use  of  the  Armed 
Forces  of  the  United  States  in  other  than  a  defensive  war. 

Now,  those  two  cannot  become  binding  unless  the  Congress  acts  in 
the  future. 

Mr.  BuzHARDT.  Let  me  address  them  one  at  a  time,  Mr.  Chairman. 
I  think  the  first  example  you  gave  falls  within  the  category  of  prior 
authorization  by  statute  because  we  have  the  Foreign  Assistance  Act 
of  1961.  In  the  absence  of  that,  I  am  not  sure  the  President  could 
conclude  an  agreement  that  was  binding 

Senator  Ervin.  That  is  the  point  I  am  making. 

Mr.  BuzHARDT  (continuing).  Without  an  act  of  Congress  to  give 
aid  to  a  foreign  country.  I  do  not  think  we  could  commit.  I  have  se- 
rious questions  about  it. 

Senator  Ervix.  That  is  the  point  I  am  making.  Of  course,  if  the 
President  were  empowered  by  an  independent  provision  of  the  Con- 
stitution that  gave  him  exclusive  authority  to  make  a  binding  agree- 
ment, or  if  there  Averc  a  prior  treaty  or  a  prior  act  of  Congress 
which  authorizes  the  President  in  substance  to  make  an  agreement, 
then  he  certainly  would  have  the  authority  to  negotiate  such  an  agree- 
ment. But  there  are  classes  of  executive  agreement  to  be  negotiated  by 
the  President  which  cannot  be  carried  out  by  the  President  in  the  exer- 
cise of  his  own  powers,  but  requires  the  exercise  of  powers  of  Con- 
gress for  its  implementation,  and  that,  of  coui'se,  is  not  a  binding 
commitment  on  the  United  States  unless  Congress  in  effect  by  subse- 
quent action,  approves  it. 

Mr.  BuziiARDT.  That  is  correct,  but  even  a  treaty  may  require  sub- 
sequent implementing  legislation  before  it  can  be  implemented  by 
the  President,  hence  your  third  category  does  not  apply  only  to  ex- 
ecutive agreements. 

Senator  Ervix.  You  have  given  us  a  very  complete  exposition  of  the 
different  kinds  of  agreements  and  different  kinds  of  treaties  which 
affect  the  Defense  Department,  and  point  out,  I  think  rightly,  that  the 
great  majority  of  agreements  we  have  with  foreign  countries  which 
involve  matters  of  major  importance  have  been  in  the  form  of  treaties. 

Then  you  point  out  also  that — I  am  surprised  at  the  percentage — 
you  say  about  60  percent  of  the  executive  agreements  which  are 
made  under  the  ausj^ices  of  the  Department  of  Defense  are  foreign 
aid  commitments  which 

Mr.  BuzHARDT.  Mr.  Chairman,  if  I  might  say,  I  am  talking  about 
the  ones  the  Department  of  Defense  is  interested  in,  that  have  an  im- 
pact on  the  Department  of  Defense.  That  includes  categories  over 
and  above  those  the  Department  of  Defense  official  signs.  Som.e  of 
those  are  State  Department.  Many  of  the  foreign  aid  agreements  are 
actually  signed  by  the  State  Department,  not  the  Department  of  De- 
fense. So  this  applies  to  those  which  we  are  interested  in,  not  just  to 
those  we  signed. 

Senator  Ervix.  Yes,  I  understand  that,  particularly  with  refer- 
ence to  the  sales  of  arms  to  other  nations,  because  the  Department 
of  Defense  has  peculiar  interest  in  that. 

jNIr.  BuziiARDT.  And  we  do  sign  those,  INIr.Chairman. 
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Senator  Ervix.  Yes.  Now.  of  course,  most  of  our  commitments  by 
which  we  have  stationed  troops  abroad  have  been  in  the  form  of 
agreements  that  have  been  pursuant  to  treaty  obligations. 

Mr.  BuziiARDT.  Yes. 

Senator  Ervix.  I  woukl  imagine  that  the  Department  of  Defense 
or  its  subsidiaries  necessarily  have  to  make  what  you  might  call 
housekeeping  agreements  with  foreign  nations  where  our  troops  are 
stationed  under  treaty  commitments. 

Mr.  BuzTTARDT.  Yes. 

Senator  Ervin.  I  would  assume  these  have  all  been  authorized  ei- 
tlier  by  act  of  Congress  or  been  authorized  by  treaties. 

Xow%  is  there  any  doubt  in  your  mind  that  — even  taking  the  first 
category  of  executive  agreements — that  Congress,  while  it  cannot 
limit  the  President's  power  to  make  an  agreement  which  is  sanc- 
tioned by  his  independent  powers  under  the  Constitution,  that  Con- 
gress could  pass  a  statute  which  would  require  the  President  to  sub- 
mit those  agreements  to  Congress  merely  for  the  information  of 
Congress  ? 

Mr.  BuzHARDT.  No,  Mr.  Chairman,  I  do  not  have  any  question 
that  Congress  could  pass  such  an  act.  We  both  know  from  our  prior 
discussion,  there  is  some  possibility  that  a  question  of  executive  priv- 
ilege might  arise.  It  may  arise  on  occasion  where  an  Executive 
would  think  it  not  in  the  national  interest  to  that  extent  and  I 
would  think  even  if  this  were  done  it  would  be 

Senator  Ervix.  With  respect  to  the  second  category  of  agree- 
ments, those  which  have  been  authorized  by  prior  statute,  or  by 
prior  treaty,  is  there  any  doubt  in  your  mind  that  Congress  has  the 
right,  the  power,  to  adopt  procedures  which  make  it  certain  that  the 
executive  branch  of  the  Government  is  carrying  out  those  powers  in 
a  manner  consistent  with  the  intent  of  Congress  ? 

Mr.  BuzHARDT.  I  think  there  is  a  limitation  there,  that  they  do  not 
interfere  with  the  President's  authority  to  negotiate.  I  also  think 
there  is  an  additional  limitation  wliich  was  brought  to  my  mind  at 
least  by  your  discussion  witli  Mr.  Erickson.  I  question  whether  Con- 
gress could  write  procedures  into  statute  which  would  be  valid  if 
they  attempted  to  bind  either  that  Congress  or  future  acts  by  a  sub- 
sequent Congress  Tt  is  conceivable  to  me  that,  for  instance,  under 
the  bill  you  have  introduced,  if  the  Executive  entered  into  an  execu- 
tive agreement  to  provide  grant  aid  under  the  P'^oreign  Assistance 
Act,  which  is  a  congressional  authorization,  and  your  bill  was  law; 
the  agreement  was  sul)mitted  to  tlie  Congress;  Congress  passed  a 
resolution  of  disa]^proval  of  the  agreement ;  and  then  subsequently 
during  the  appropriations  process  the  Congress  nevertheless  passed 
the  appropriation,  neither  your  h\}\  nor  tlie  resolution  of  disapproval 
could  keep  the  appropriation  from  being  effective.  The  executive 
could  spend  the  money  as  the  Congress  a]ipropriated  because  the 
Congress  could  not  bind  itself  by  its  prior  act.  Conversely,  if  tlie 
Congress  passed  a  resolution  of  disapi^roval  under  your  bill,  it  would 
not  legallv  bind  C^ongross  to  subsequ(Mitly  a])propriate  emobile  im- 
plementation. 

Senator  Ervix.  T  am.  not  troubled  by  that  point,  but  I  think,  that 
while  Congress  cannot  tie  its  own  hands,  it  can  tie  the  President's 
hands  to  some  extent. 
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JNIr.  BuzHARDT.  I  think  it  can  tie  the  President's  hands  to  the 
extent  it  does  not  interfere  with  his  ability  to  negotiate. 

Senator  ER^^x.  Yes.  But  I  think  that  Congress  has  the  power  to 
determine  whether  the  negotiation  in  which  the  President  is  engaged 
is  consistent  with  the  act  of  Congress  wliich  authorizes  the  negotia- 
tions. •  P    1       -r,       • 

Mr.  BrznARDT.  :Mr.  Chairman,  I  would  suggest  that  if  the  Presi- 
dent executed  an  executive  agreement  to  carry  out  a  congressional 
act  whicli  in  fact  exceeded  the  authority  of  the  congressional  act, 
tliat  to  the  extent  it  did  exceed  the  congressional  authority,  it  would 
be  null  and  void  and  the  place  to  so  declare  it  would  be  in  the 
courts,  not  in  the  bodv  that  authorized  the  legislation.  It  would  be  a 
matter  of  violation  of  law.  The  law  you  had  passed  would  have  no 
force  and  effect. 

Senator  Ervix.  How  do  you  account  for  the  General  Accounting 
Office  ?  It  is  not  necessarily  dealing  with  foreign  affairs,  but  I  would 
think  that  the  General  Accounting  Office  could  determine  whether 
an  expenditure  made  by  the  President  under  a  prior  act  of  Congress 
was  in  harmony  with  the  prior  act  of  Congress. 

My.  Buziiardt.  I  would  agree  that  the  General  Accounting  Office 
could  make  such  a  determination  in  the  normal  course  of  events  as 
the  Comptroller  General's  rulings  would  apply.  I  think  as  a  matter 
of  practice  they  are  generally  followed,  but  if  you  wanted  to  punish 
somebody,  or  recover  the  funds,  then  you  would  have  to  proceed  in 
the  courts. 

Senator  Er\t:n.  Of  course,  we  have  a  controversy — among  many  of 
our  controversies — between  the  legislative  and  executive  branches, 
one  about  that  very  question.  It  is  not  in  the  defense  field.  It  is  not 
in  the  field  of  executive  agreements  with  foreign  countries.  But  Con- 
gress set  up  the  General  Accounting  Office  as  an  arm  of  the  Con- 
gress, with  authority  under  the  statute  to  pass  on  the  validity  of 
Federal  expenditures.  We  have  often  had  disagreement  between  the 
General  Accounting  Office  and  the  Justice  Department  in  respect  to 
rulings  by  the  Comptroller  General.  I  have  introduced  a  bill  to  give, 
in  those  situations,  the  General  Accounting  Office  authority  to  go 
into  court  to  determine  if  its  ruling  is  valid  when  the  Department  of 
Justice  disagrees. 

Mr.  BuzHARDT.  I  am  aware  of  that  bill,  INIr.  Chairman.  And  I 
might  say,  if  you  will  notice,  as  a  matter  of  practice,  the  Depart- 
ment of  Defense  follows  the  General  Accounting  Office  rulings. 

Senator  Ervix.  Considering  again  this  question  that  Congress 
lacks  the  power  to  pass  on  the  validity  of  an  act  which  it  has 
authorized,  that  is,  whether  the  act  has  been  carried  out  by  the  Pres- 
ident. You  are  familiar,  of  course,  with  the  procedure  by  which  the 
President  is  given  the  power  by  Congress  to  reorganize  the  depart- 
ments and  agencies  of  the  Federal  Government. 

Mr.  BuzTiARDT.  Yes. 

Senator  Er\t^x'.  The  legislation  contains  a  provision  which  gives 
the  President  power  to  reor<ianize,  but  all  those  acts  contain  a  provi- 
sion that  either  House  of  Congress  may,  within  a  limited  time,  veto 
the  reorganization.  "Why  would  not  a  procedure  like  that,  written 
into  an  act  of  Congress,  give  Congress  the  power  to  nullify  action  of 
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the  President,  which  was  previously  authorized  by  Congress,  by  con- 
current resolution  ?  If  either  house  can  veto  it,  both  houses  certainly 
could  veto  it. 

j\Ir.  BuziiARDT.  Mr.  Chairman,  I  am  not  prepared  to  defend  the 
constitutionality  of  the  procedures  under  legislative  reorganization 
acts.  There  has  always  been  a  question  raised  with  respect  to  proce- 
dures which  authorize  one  House  or  a  committee  of  one  House  to 
exercise  the  powers  of  the  Congress  as  a  whole.  And  I  think  there 
are  serious  constitutional  questions  posed,  although  I  do  not  antici- 
pate as  a  practical  matter,  they  will  ever  be  litigated. 

Senator  Ervin.  Well,  I  do  not  quarrel  with  your  views  on  that, 
because  I  have  often  doubted  whether  Congress  can  delegate  that 
kind  of  broad  scope  of  legislative  authority  to  the  President.  That 
has  been  standard  practice  however,  and  I  think  that  a  very  plausi- 
ble case  can  be  made  for  the  proposition  that  when  Congress  grants 
power  to  the  President,  Congress  can  grant  that  power  under  the 
condition  that  it  can  be  nullified  by  concurrent  resolution  or  by  a 
veto  by  either  House.  But,  of  course,  we  cannot  settle  that  proposi- 
tion here  today.  Congress  ratified  treaties  which  authorized  the 
establishment  of  the  status-of-forces  agreements  with  other  nations, 
but  in  ratifying  those  treaties,  reserved  the  power  to  see  how  these 
agreements  worked  in  actual  operation. 

Mr.  BuziiARDT.  That  is  true,  IVIr.  Chairman,  but  there  are  practi- 
cal problems  with  that  approach.  For  example,  as  you  know,  there 
are  joint  committees,  under  the  status-of-forces  agreements  which  in 
some  cases  meet  as  often  as  once  a  week.  They  involve  an  enormous 
amount  of  day-to-day  affairs  and  when  a  joint  committee  reaches 
agreement  on  how  to  settle  one  of  these  housekeeping  operations,  if 
you  will,  it  is  at  least  my  position  that  the  governments  are  bound 
and  it  would  not  be  practical  to  make  these  agreements  conditioned 
on  congressional  approval. 

Now,  as  you  well  know  from  having  been  chairman  for  many 
years  of  this  subcommittee,  there  is  a  reporting  requirement  in  the 
Senate  resolution  which  the  Department  of  Defense  maintains  and  it 
has  always  been  in  the  form  of  a  hearing. 

Senator  Ervin.  I  think  Congress  has  plenary  power  not  only  to 
enact  legislation  within  the  purview  of  the  Constitution  but  also 
power  to  determine  whether  that  legislation  is  being  properly  imple- 
mented by  tlie  only  branch  of  the  Government  which  can  execute 
congressional  acts,  and  that  is  the  executive  branch. 

Mv.  BuziiARDT.  Mr.  Chairman,  I  would  agree  with  you  that  the 
Congress  has  the  power  to  pass  judgment  on  whether  the  Executive 
is  following  an  act  of  the  Congress  and  indeed  implementation  justi- 
fies the  original  enactment.  I  would  seriously  question  whether  Con- 
gress has  the  power  to  give  the  President  an  authority  and  a  respon- 
bility  in  which  he  is  the  exclusive  executing  instrument  and  then 
itself  to  become  a  part  of  the  execution  of  its  own  laws  to  the  extent 
that  they  themselves  would  make  the  agreement  conditional  on  their 
subsequent  actions  to  the  extent  it  even  was  within  the  law,  and  if 
you  made  it  conditional  at  all,  you  would  have  to  make  it  condi- 
tional in  total.  This  would  be  an  invitation  for  the  Executive  to 
have  to  negotiate  with  Congress  or  to  permit  Congress  to  participate 
in  the  negotiations  to  make  sure  you  could  get  one  that  was  binding. 
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Senator  Ervin.  I  think  Congress  can  pass  an  act  authorizing  the 
President  to  negotiate  agreements,  and  it  can  provide  that  the  agree- 
ments not  become  binding  unless  they  are  reported  to  Congress  and 
meet  certain  conditions.  I  think  that  is  iUustrated  by  one  of  the  stat- 
utes you  cited  on  page  5,  of  your  statement,  I  refer  to  section  33  of 
the  Arms  Control  and  Disarmament  Act  as  amended. 

Mr.  BuzHARDT.  The  arms  control  agreement  does  require  that  the 
Congress  would  have  to  approve  with  subsequent  legislation  this 
particular  type  of  agreement.  Certainly  if  you  construe  the  agree- 
ments which  the  Executive  reaches  in  this  field  as  one  requiring  con- 
gressional authority,  which  I  would  be  inclined  to  say  it  takes,  I 
think  that  that  is  unquestionably  constitutionally  valid. 

Senator  Er^^n.  Well,  if  that  is  so,  why  doesn't  Congress  have  the 
constitutional  power  to  provide  that  when  it  grants  any  power  to 
the  President  to  negotiate,  that  it  can  require  the  President  to  report 
how  he  exercises  that  grant,  and  require  that  it  shall  be  subject  to 
congressional  approval?  That  is  all  this  bill  requires,  as  I  construe 
it,  in  respect  to  agreements  which  are  authorized  by  prior  treaty  or 
prior  act  of  Congress. 

Mr.  BuziiARDT.  Well,  with  respect  to  a  prior  treaty,  when  you 
ratify  I  do  not  believe  you  can  subsequently  limit.  With  respect  to  a 
statute 

Senator  Ervix.  Well,  they  do  exactly  that  in  section  33  of  the 
Arms  Control  and  Disarmament  Act. 

INIr.  BuziiARDT.  That  wasn't  a  treaty,  Mr.  Chairman. 

Senator  Ervin.  I  know. 

]\Ir.  BuzHARDT.  I  say  where  you  ratify  a  treaty,  unless  your 
express  reservations  at  the  time,  you  cannot  subsequently  pass  an  act 
which  would  then  limit  the  international  effectiveness  of  that  treaty 
and  make  it  contingent  on  new  conditions  which  the  Congress 
imposed.  That  would  breach  the  treaty. 

Senator  ER\ax.  I  suppose  Congress  can  repeal  it. 

^Ir.  BuzHARDT.  Congress  can  nullify  the  domestic  effect  of  the 
treaty  by  a  later  inconsistent  statute. 

Senator  Ervix.  Now,  section  33  of  the  Arms  Control  and  Disar- 
mament Act  I  think  is  very  correctly  summarized  on  page  5  of  your 
statement  and  it  provides  that  the  President  can  make  international 
agreements  which  obligate  the  United  States  to  disarm,  or  reduce,  or 
limit  the  Armed  Forces  or  arms  levels  of  the  United  States,  but  it 
provides  that  these  agreements  shall  not  become  binding  unless  they 
are  authorized  by  affirmative  legislation  on  the  part  of  Congress  or 
by  subsequent  treaty.  That  being  true,  I  don't  see  why  Congress 
doesn't  have  the  constitutional  power  to  pass  a  general  statute  and 
make  it  applicable  to  future  legislation  unless  Congress  repeals  it  or 
amends  it,  which  delegates  to  the  President  power  to  make  agree- 
ments, subject  to  the  reservation  that  they  must  be  submitted  to 
Congress  for  inspection,  and  that  they  must  be  approved  by  Con- 
gress. 

]Mr.  BuziiARDT.  I  think  where  you  are  dealing  with  a  statute 
where  the  President  must  have  a  statute,  to  exercise  negotiations,  in 
other  words,  the  subject  of  the  negotiations  is  conditioned  on  con- 
gressionally  provided  authority,  the  Congress  could  impose  limita- 
tions  in  that  instance,  particularly   when  the   agreement   requires 
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actions  by  tlie  Government  to  be  performed.  Within  the  United 
States  itself — actions  which  may  be  inconsistant  with  existing  stat- 
utes. An  arms  control  agreement  is  an  example.  The  foreign  aid  pro- 
gram is  an  example  of  another  kind.  There  are  conditions  of  all 
descriptions  laid  down  in  the  Foreign  Assistance  Act  as  you  are 
fully  aware.  In  fact,  in  most  instances  the  agreements  primarily  con- 
sist of  the  conditions  which  Congress  imposes.  In  addition,  they  are 
required  to  be  reported. 

Now,  if  we  have  an  agreement  providing  aid,  there  has  to  be 
included  in  that  agreement  the  terms  and  conditions  of  ultimate  dis- 
posal of  that  grant  aid  and  I  think  for  the  last  2  years  we  have  had 
statutory  requirements  that  those  be  reported  to  the  Congress. 

So,  where  the  President's  authority  to  negotiate  on  a  subject 
matter  is  derived  exclusively  from  a  congressional  enactment  or  a 
statute,  I  think  the  terms  and  conditions  imposed  are  constitution- 
ally valid. 

i  think  there  may  be  one  small  qualification,  that  if  Congress  tells 
the  President  to  execute  something,  they  cannot  then  put  conditions 
on,  which  from  a  practical  standpoint  would  make  it  impossible  to 
do  what  he  has  been  directed  to  do.  And  I  think  there  is  some  limi- 
tation in  that.  They  can't  tell  him  to  execute  agreements  because — 
they  can't  tell  him  or  so  circumscribe  his  procedures  for  negotiation 
that  he  can't  actually  negotiate  because  he  does  have  the  authority  in 
the  Constitution  I  believe  to  be  the  sole  negotiator. 

Senator  ER^^N.  I  think  he  has  authority  to  negotiate  but  I  think 
when  he  negotiates  outside  of  a  very  limited  number  of  areas,  that 
the  President  in  effect  is  negotiating  agent  for  the  United  States 
and  that  Congress  has  the  power  to  prescribe  the  conditions,  and 
that  his  negotiation  is  not  to  be  binding  without  subsequent 
approval  of  Congress  just  as  in  the  Arms  Control  Act.  "Wliere  the 
executive  agreement  necessitates  the  subsequent  exercise  of  congres- 
sional power,  I  tliink  Congress  has  a  right  to  limit  that  in  the 
future  instead  of  waiting  and  just  refuse  to  exercise  its  powers  sub- 
sequently. 

Mr.  BiTZHARDT.  Mr.  Chairman,  I  think  we  would  disagree  to  some 
extent  here.  If  they  tried  to  institute,  the  Congress  tried  to  institute 
the  prior  agreement  for  their  general  appropriations  authority,  I 
think  you  would  run  into  a  question  of  whether  you  limit  the  Con- 
gress of  the  future. 

Secondly,  I  believe  it  would  be  a  most  impractical  approach  for 
the  simple  reason  that  when  you  require  a  waiting  period,  you  do 
impair  the  Executive's  capability  to  execute  an  agreement.  In  some 
cases,  not  a  large  number,  but  you  can  never  anticipate  in  advance, 
in  some  cases  the  ability  to  arrive  at  a  final  agreement  at  a  particu- 
lar time,  as  we  are  all  aware,  so  that  events  can  coincide,  what  the 
other  side  is  to  do  and  our  Government  is  to  do,  is  critical  to  the 
executi\e  agreement  itself,  unless  you  can  arrive  at  a  date  certain, 
and  sometimes  it  must  be  an  immediate  date  certain.  The  agreement 
cannot  be  consummated. 

Senator  Er\t:x.  I  would  think  those  would  be  very  rare  cases. 

Mr.  BuziiARDT.  I  can  think  of  a  few  that  I  wouldn't  care  to  name 
but  I  have  participated  in  some  or  at  least  worked  in  connection 
with  some  where  that  was  certainly  the  case. 
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Senator  Ervtln.  But  I  liave  no  doubt  of  the  power  of  Congress  in 
respect  to  the  third  category  of  agreements  where  Congress  has  to 
act  subsequently  to  confirm  them,  and  I  think  a  statute  of  this  kind 
would  produce  smoothness  in  Government  operations  rather  than  the 
contrary.  When  the  President  makes  an  agreement  which  cannot  be 
carried  out  without  the  subsequent  action  of  Congress,  there  is  going 
to  be  a  time  delay  there  automatically,  until  Congress  enacts  the  leg- 
islation. 

]Mr.  BuzHARDT.  That  is  true.  In  those  cases,  and  the  best  example 
I  know  is  where  we  negotiate  for  base  rights  in  a  country  where  it  is 
not  under  a  treaty,  through  an  executive  agreement,  all  we  really  get 
from  that  is  an  option  to  use  facilities  of  a  foreign  government. 
Sometimes  ports  and  harbors.  Real  estate.  But  I  think  there  would 
be  really  no  purpose  in  Congress  wanting  to  have  a  separate  consid- 
eration of  those  other  than  having  increase  in  workloads  because 
nothing  can  be  done  without  further  authorizations  and  appropria- 
tions. 

Senator  Er-st:n.  No;  but  when  an  agreement  is  made  without  it 
being  expressly  stated  that  the  agreement  is  subject  to  disapproval, 
or  approval  as  the  Congress  might  see  fit,  the  President  puts  the 
Congress  in  a  rather  embarrassing  position.  As  I  told  Mr.  Stevenson 
yesterday,  it  is  much  like  a  man's  wife  going  out  and  buying  some 
clothes  without  his  consent.  It  puts  the  Congress  in  the  position  of 
the  husband  who  has  to  tell  tlie  tradesman  that  he  is  not  going  to 
pay  for  the  clothes  that  his  wife  bought. 

ISIr.  BuzHARDT.  INIr.  Chairman,  I  can't  think  off  hand  of  any 
agreements  that  fall  into  that  category  because  as  I  say,  our  base 
agreements  are  options  for  our  advantage.  They  are  options.  They 
are  clearly  dependent  on  congressional  authorization  and  appropria- 
tions. There  would  be  no  embarrassment  and  no  breach  of  arrange- 
rnents  if  Congress  chooses  not  to  provide  the  funds  or  the  authoriza- 
tion to  use  them. 

Senator  ER^^^^  But  the  trouble  is  that  the  President  says  I  have 
already  made  this  commitment. 

ISIr.  BuzHARDT.  Well,  if  it  is  a  commitment  then  it  is  more  than — 

Senator  Ervin.  If  Congi'ess  doesn't  .eo  along  witli  the  President's 
action,  then  the  Congress  is  put  in  a  fix  where  it  has  to  embarrass 
the  President  and  the  country  by  refusing  to  carry  it  out.  That  is 
v>'hat  I  am  trying  to  avoid. 

]\[r.  BuzHARDT.  I  understand  it,  INIr.  Chairman,  although  I  find  it 
hard  to  find  a  specific  case  whei-e  those  circumstances  would  exist. 

Senator  Ervin.  I  can  imagine  a  great  many  where  they  exist.  For 
example,  a  few  years  ago  the  President  went  down  to  South  Amer- 
ica and  made  a  speech  and  told  them  how  much  money  he  was  going 
to  give  them  in  the  Alliance  for  Progress  and  Congress  refused  to 
authorize  it. 

]Mr.  BuzHARDT.  He  just  didn't  sign  an  executive  agreement.  He 
just  made  a  ]iromise  in  a  s])r>ech. 

Senator  Ervix.  About  the  same  thing.  If  he  has  written  out  a 
piece  of  })aper — I  tliink  it  was  written  out  in  the  speech. 

jSIr.  BuzHARDT.  It  is  written  out  in  the  speech.  I  recall  the  speech. 

Senator  Ervin.  He  said  we  are  going  to  give  it  to  you.  The  practi- 
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cal  effect  of  the  speech  is  the  same  as  if  he  had  signed  his  name  to  it 
and  made  an  agreement.  I  see  little  difference. 

]Mr.  BuznARDT.  There  would  have  had  to  have  been  a  considera- 
tion, of  course,  for  the  agreement,  I  think.  I  think  there  was — I 
think  it  would  have  had  to  have  been  conditioned  on  subject  to  con- 
gressional action.  I  do  not  think  there  would  have  been  any  embar- 
rassment, in  fact,  I  don't  think  there  was,  the  fact  that  it  wasn't. 

Senator  Ervin.  I  think  it  was  sort  of  embarrassing  to  our  rela- 
tions with  those  countries.  Here  is  a  man  who  they  think  is  the  boss, 
who  goes  to  their  country  and  makes  several  promises,  and  then 
Congress  subsequently  has  to  repudiate  the  promises.  So  I  think  it 
would  be  better  to  have  tliis  bill  which  would  prevent  such  embar- 
rasments.  Except  in  the  cases  where  the  executive  has  to  report  it  to 
the  committee,  the  Congress  has  no  way  to  know  what  the  executive 
branch  of  the  Government  is  doing  in  this  field. 

Mr.  BuznARDT.  I\Ir.  Chairman,  I  might  note  that  if  you  are  going 
to  take  care  of  the  situation  you  just  described  to  me,  you  had  better 
increase  this  definition  in  here  to  include  speeches  of  the  President. 

Senator  Ervix.  Yes. 

INIr.  BiTZHARDT.  Because  I  am  not  quite  sure  that  the  Congress 
then  could  constitutionally  move  because  to  require  the  President  to 
have  his  speeches  approved  by  the  Congress,  I  think  would  be  going 
a  bit  far.  I  don't  think  that  is  a  problem  that  can  be  controlled  by 
the  legislative  process,  what  the  Executive  says  in  his  speech. 

Senator  Ervix.  No.  Certainly,  the  President  has  freedom  of 
speech  under  the  First  Amendment  and  we  can't  keep  him  from 
speaking,  but  we  can  keep  him  from  carrying  out  his  speeches  or  his 
executive  agreements  where  thej^  require  subsequent  Congressional 
action. 

Mr.  BuziiARDT.  Really  the  point  I  am  making,  INIr.  Chairman,  is  I 
can't  think  of  an  instance  where  we  have  had  actually  an  executive 
agreement  which  attempted  to  commit  the  Government  and  whicli 
was  not  conditioned  on  subsequent  Congressional  approval.  So  I 
understand  it  could  not  be  implemented. 

Senator  Ervix.  Why  would  Congress  not  have  authority  under 
the  Constitution  to  provide  that  any  agreement  made  by  the  Presi- 
dent without  its  consent,  which  required  subsequent  Congressional 
implementation,  should  be  placed  in  the  form  of  a  treaty  and  submit- 
ted to  tlie  Senate  for  ratification  ? 

Mr.  BuziiARUT.  I  think,  INIr.  Chairman,  you  have  a  very  different 
proposition  when  you  require  tlie  President  to  submit  an  agreement 
to  the  Congress  in  some  cases  for  approval  as  legislation  or  treaty 
than  if  you  specified  that  it  must  be  submitted  as  a  treaty.  I  think  it 
would  raise  constitutional  question  as  well  as  grave  })raeticnl  ques- 
tions if  vou  required  tlie  Presiderit  in  advance  to  make  certain  cate- 
gories of  agreements  in  treaties.  IMany  times  form  of  the  agreements 
affects  the  substance.  The  fact  it  is  a  treaty  gives  it  more  dignity 
ond  si<'"nificance  internationally  than  on  given  occasions  might  be 
desirable. 

Senator  Ervix.  But  that  is 

Mv.  Btjziiardt.  It  might  create  a  difficult  j^roblem  and  interfere 
drastically  with  the  conditions  of  our  foreign  relations. 
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Senator  Ervin.  But  that  is  precisely  what  the  Congress  did  in  sec- 
tion 33  of  tlic  Arms  (^ontrol  and  Disarmament  Act. 

Mr.  BuziiARDT.  They  i)ut  in  the  alternative  there  and  I  think  in 
tliat  particular  case  since  it  was  in  the  alternative  it  left  the  Presi- 
dent's condition  of  foreign  relations  to  him  as  to  which  route  he 
would  choose  and  he  could  have  an  executive  agreement  and  there- 
fore not  give  it  the  significance  internationally. 

Senator  Er\^n.  But  they  could  put  it  in  the  alternative,  either  (a) 
or  (b),  as  Congress  did,  saying  that  there  must  be  a  subsequent 
treaty  or  subsequent  act  of  Congress  approving  his  action.  Congress 
can  specify  either  one  of  those  alternatives  if  it  wishes. 

Mr.  BuziiARDT.  I  don't  agree,  J\Ir.  Chairman.  I  think  they  could 
do  it  one  way  or  the  other,  but  if  you  would  prescribe  one  way  or  the 
other,  you  would  interfere  with  the  President's  conduct  of  the  for- 
eign relations. 

Senator  Ervtx.  All  the  President  is  doing  there  is  carrying  out 
the  authority  given  him  by  Congress. 

INIr.  BuzHARDT.  I  know,  but  you  are  telling  him  how  he  will  exe- 
cute. I  think  there  is  a  limit  to  the  degree  of  whether — the  limit  is 
in  the  impairment  of  his  ability  to  do  it  and  his  constitutional 
authority  to  conduct  foreign  relations. 

Senator  Ervtn.  His  negotiation  is  done.  His  negotiation  is  done 
before  he  ever  makes  his  report  to  Congress. 

jNIr.  BuzHARDT.  INIr.  Chairman,  whether 

Senator  Ervin.  But  this  act  says  it  shall  not  be  binding  on  the 
United  States  unless  it  is  approved  by  subsequent  treatj^  or  subse- 
quent act  of  Congress. 

Mr.  BuziTARnT.  If  it  says  or,  I  ao-ree,  as  this  does,  but  if  it  said 
one  and  excluded  the  other,  then  I  think  you  would 

Senator  Ervin.  I  am  totally  incapable  of  comprehending  how 
such  a  statute  would  hinder  the  President,  because  it  doesn't  affect 
his  negotiation.  His  negotiation  is  complete. 

j\Ir.  BuzHARDT.  It  could  very  easily  affect  his  negotiations  because 
in  the  process  of  negotiating  a  treaty  or  executive  agreement,  it  is 
often  of  importance  to  the  Government  which  you  are  negotiating 
with  whether  or  not  the  agreement  which  you  signed  will  be  consid- 
eivd  bv  the  Ignited  States  to  be  a  treaty  or  an  executive  agreement. 
It  does  have  an  international  impact  and  a  country  might  agree  to 
do  it  one  way  but  not  the  other  regardless  of  the  substantive  terms. 

Senator  Ervin.  Well,  that  is  something  about  the  power  of  the 
other  country,  not  the  power  of  the  Congi'ess  as  I  see  it. 

ISIr.  Bttziiardt.  It  is,  but  if  you  take  this  latitude  away  from  the 
President  to  make  within  bounds  the  choice,  then  you  impair  his 
ability  to  make  agreements  and  to  negotiate  agreements  successfully. 

Senator  Ervtn.  Well,  I  think  Congress  can  make  it  either  way.  I 
can't  see  why  the  alternative  is  necessary,  because  the  negotiations 
are  completed  before  the  President  ever  comes  for  the  au^^horization 
or  for  the  ratification,  as  the  case  may  be.  That  is  a  matter  between 
Congress  and  the  President,  not  between  the  President  and  a  foreign 
country.  I  think  Congress  can  provide  that  an  agreement  must  be 
submitted  in  the  form  of  a  treaty. 

]Mr.  Buzhardt.  I  would  respectfully  disagree  with  you,  Mr.  Chair- 
man. 
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Mr.  Edmistex.  ]\Ir.  Buzliardt,  don't  you  believe  in  retrospect  that 
it  would  have  been  the  better  part  of  wisdom  for  the  Spanish  bases 
agreement  and  Azores  agreement  and  Bahrein  agreement  to  have 
been  submitted  to  the  Congress  ? 

ISIr.  BuzHARDT.  I  wouldn't  comment  on  it.  I  really  have  not  been 
into  it  in  that  detail.  I  frankly  have  not  even  read  the  hearings  on 
it. 

Mr.  Edmistex.  Well,  we  were  talking  about  embarrassment  to  the 
United  States  a  moment  ago.  If  S.  3447  which  Senator  Case  lias 
introduced  were  passed,  it  seems  that  it  might  cause  embarrassment 
to  the  United  States  because  it  simply  says  unless  those  agreements 
are  submitted  as  treaties,  then  the  aid  shall  be  cut  off.  The  funding. 
I  can  conceive  of  that  as  being  quite  embarrassing  and  I  think  it 
could  have  been  avoided  had  it  been  submitted  as  a  treaty. 

Mr.  BuziiARDT.  It  probably  would  have  been  a  bigger  embarrass- 
ment in  some  instances  if  it  had  been  submitted  as  a  treaty.  As  a 
general  rule  I  would  not  think  a  base  agreement  was  the  type  of 
agreement  which  would  merit  the  status  of  a  treaty  which  requires 
Senate  ratification.  In  the  first  place,  it  is  an  option  on  the  part  of 
the  United  States  and  I  am  speaking  of  a  simple  base  agreement, 
not  one  which  committed  the  United  States  to  do  something,  but  a 
simple  base  agreement  that  gives  the  United  States  the  option  to  uti- 
lize a  base  on  foreign  territory  which  the  country  could  not  possibly 
do  without  the  appropriations  of  the  Congress  and  in  many 
instances  the  authorization  of  military  construction  in  mot  coun- 
tries I  might  say.  I  just  don't  think  that  is  of  sufficient  significance 
to  permit  treatment  as  a  treaty. 

What  I  am  trying  to  say  here  is  that  there  are  factors  other  than 
the  concurrance  or  the  procedures  within  this  country  relative  to  a 
treaty  which  bear  on  the  issue  of  whether  or  not  an  agreement 
should  be  treated  as  a  treaty  or  an  executive  agreement. 

Senator  Ervin.  But  a  lot  of  Senators  disagree  with  that  because 
when  you  establish  a  base  and  put  your  troops  there,  you  make  it 
certain,  rather,  you  subject  them  to  the  potentiality  of  being 
attacked  by  a  foreign  nation  and  thus  precipitating  armed  conflict. 

]Mr.  BuzHARDT.  Mr.  Chairman,  I  agree,  and  if  the  Congress 
doesn't  want  troops  there,  they  have  adequate  authority  to  keep 
them  from  being  put  there.  In  authorizing  an  appropriations  bill,  all 
tliev  hnve  got  to  do  is  say  none  of  the  funds  appropriated  herein 
shall  be  used  for  the  payment  of  troops  in  a  given  country,  and  that 
is  it. 

Senator  Ervix.  That  is  all  very  true,  but  the  alternative  is  this. 
The  President  makes  an  agreement  with  a  foreign  country  which  is 
not  very  well  versed  on  our  constitutional  processes,  and  Congress 
has  no  choice  then  except  to  ratify  the  action  of  the  President,  or 
repudiate  him,  and  if  Congress  repudiates  the  action,  it  has  a  very 
disastrous  effect  on  our  foreign  relations. 

]Mr.  BuzTiARDT.  The  same  would  be  true  if  the  President  negoti- 
ated and  submitted  to  the  Congress  and  the  Congress  rejected. 

Senator  Ervix.  No,  no,  because  they  would  know  that  the  Presi- 
dent is  just  negotiating  in  that  case. 

Mr.  Btjziiardt.  Mr.  Chairman.  It  is  inconceivable  to  me  that  any 
country  with  which  we  negotiate  an  option  to  use  a  base  is  not 
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aware  of  the  fact  that  only  the  Congress  appropriates  the  money.  In 
fact,  sometimes  in  dealing"  with  these  foreign  countries,  I  think  they 
know  our  congressional  procedures  better  than  some  of  our  own 
people. 

Senator  Ervix.  I  think  they  know  about  our  constitutional  and 
treaty  making  provisions,  but  I  doubt  very  seriously  they  know  all 
of  the  laws  written  in  113  or  114  volumes  of  our  United  States 
Code,  because  I  don't  know  any  American  lawyers  who  know  that, 

]\Ir.  BuzHARDT,  I  don't  know  either,  but  when  it  comes  to  things 
that  affect  those  foreign  countries,  what  those  appropriations  com- 
mittees do  and  how  they  do  it,  I  am  under  the  impression  they  are 
thoroughly  familiar. 

Mr.  Edmisten.  I  believe  that  you  are  not  quite  as  concerned  about 
this  bill  as  the  State  Department  is. 

Mr.  BuzHARDT.  I  am  most  concerned  about  this  bill,  ]Mr.  Edmis- 
ten.  I  wouldn't  know  where  to  start  if  it  were  passed. 

]Mr.  Edmistex.  You  wouldn't  know  what  to  send  over  to  Con- 
gress ? 

Mr.  Btjzhardt.  I  don't  know  what  it  applies  to  in  the  first  place.  I 
think  it  would  impair  the  ability  to  negotiate  in  the  most  serious 
fashion.  I  think  it  would  frankly — it  could  tie  the  Congress  up  in  a 
great  deal  of  trivia  and  cause  the  greatest  type  of  constitutional 
questions  and  possibly  even  confrontations  between  the — constitu- 
tional confrontations  between  the  executive  and  legislative  branches. 
I  certainly  didn't  mean  to  minimize  my  concern  about  the  bill  in 
anything  I  said. 

^Ir.  Edmistex'^.  Under  interpretation  of  what  an  executive  agree- 
ment is,  how  many  do  you  think  you  would  have  to  send  from  the 
Defense  Department  every  year  to  the  Congress  ? 

iSIr.  BuziiARDT.  I  franldy  have  no  idea.  If  you  speak  of  executive 
agreement  in  the  sense  of  the  international  law — they  are  called 
treaties  generically — and  in  the  sense  of  title  1,  U.S.C.,  section 
112(a),  we  wouldn't  have  to  send  any,  I  think,  or  a  very  few.  The 
State  Department  would  send  them.  If  you  talk  about  commitments 
which  bind  the  United  States  which  are  made  by — with  another 
nation,  which  are  made  by  the  President  or  any  officer  or  employee 
or  representative  of  the  executive  branch  of  the  U.S.  Government, 
we  would  have  to  send  to  some  other  committee  inumerable  pieces  of 
paper  that  we  now  send  to  somebody  else.  It  is  inconceivable  we 
would  have  to  send  our  sales  contracts,  and  they  get  rather  bulky. 
As  I  say,  they  run  about  3,300  a  year.  I  can't  conceive  that  the  Con- 
gress would  want  them  or  have  any  use  in  looking  at  them. 

From  my  own  standpoint  they  are  contracts.  We  go  through  a 
long  process,  there  is  private  participation  in  these.  It  is  much  like 
any  bank  loan.  We  render  opinions.  The  opinions  set  forth  the  statu- 
tory authority  and  place  the  full  faith  and  credit  of  the  United 
States  to  some  private  lender,  this  type  of  guarantee.  A  thick  set  of 
documents  and  annexes  describing  technical  equipment,  depending 
on  what  is  sold,  conditions  of  the  indemnity  and  who  bears  the  risk 
of  loss  at  various  points,  enormously  technical  sort  of  procedure. 

The  military  assistance  grants  on  grant  aid,  I  can't  conceive  that 
Congress  would  want  to  wade  through  each  one  and  have  some 
responsibility  to  act  or  else  hold  them  up  for  60  days  because  they 
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are  fairly  standard  format.  If  you  want  to  know  what  they  say,  you 
can  read  the  Foreign  Assistance  Act,  in  any  given  year,  they  were 
passed  and  you  can  find  out  just  about  what  they  say.  They  are  a 
little  more  spelled  out  in  detail  but  that  is  what  they  say.  They  say 
if  we  give  you  any  foreign  grants,  you  will  abide  by  these  terms. 
That  is  what  it  says.  Then  we  can't  give  them  any  unless  we  come 
back  to  the  Congress,  justify  the  program,  get  the  authorization  and 
get  an  appropriation. 

Senator  Ervin.  They  don't  anticipate  that  Congress  would  trouble 
the  executive  department  very  much  while  the  executive  department 
was  carrying  out  prior  authorizations,  do  you  ? 

]Mr.  BuziiARDT.  I  think  it  could — I  think  if  you  made  these  things 
—for  instance,  on  sales  agreements,  if  you  make  sales  agreements 
conditioned  for  60  days,  I  think  you  would  seriously  impair  the 
sales  program.  The  commercial  world  just  doesn't  abide,  and  this  is 
a  commercial  type  transaction,  doesn't  abide  that  kind  of  time.  Time 
is  often  of  the  essence.  In  fact,  we  now  get  letters  from  Congress, 
most  of  them  from  individual  Congressmen,  imploring  us  to  hurry 
up  on  most  of  our  military  sales  agreements.  Move  faster. 

Senator  Ervin.  Well,  I  quite  understand  none  of  us  like  to  have 
any  laws  that  apply  to  us,  and  I  understand  the  executive  branch's 
opposition  to  any  legislation  which  really  would  make  effective  the 
powers  which  Congress  has  to  supervise  the  carrying  out  of  the 
laws.  I  think  it  is  a  natural  reaction.  I  don't  like  any  laws  that  put 
any  obligations  on  me,  and  I  have  been  struck  ever  since  I  have  been 
in  "Washington  with  the  fact  that  the  executive  branch  doesn't  like 
congressional  limitations. 

Mr.  BuzHARDT.  I  agree,  Mr.  Chairman,  that  we  don't  like  limita- 
tions but  I  would  disagree  with  you  as  to  whether  this  bill  would 
make  a  congressional  act  effective.  I  think  it  would  be  more  likely  to 
make  it  ineffective. 

Senator  Ervin.  Well,  you  have  given  us  a  very  helpful  and  very 
illuminating  and  very  comprehensive  view  of  the  subject  to  which 
the  bill  relates,  and  I  want  to  thank  you  again. 

]Mr.  BuziiARDT.  Thank  you,  IVIr.  Chairman.  It  was  a  pleasure  to  be 
here. 

Senator  Ervin.  The  record  will  be  kept  open  for  10  days  for  fur- 
ther insertions. 

(Whereupon,  at  12 :45,  the  hearing  of  the  subcommittee  was  con- 
cluded.) 
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[From  the  Congressional  Record,  vol.   117,   No.   11,  Feb.  4,   1971] 
g_  596 — Introduction  of  a  bill  relating  to  Executive  Agreements 

Mr.  Case.  Mr.  President,  I  introduce  for  appropriate  reference  a  bill  requir- 
ing the  transmittal  of  all  executive  agreements  to  the  Congress  within  60  days 
of  their  execution. 

In  the  closing  days  of  the  91st  Congress  when  I  originally  introduced  this 
bill,  it  had  become  abundantly  clear  to  me  and,  I  believe,  to  many  of  my  col- 
leagues that  one  of  the  major  deficiencies  in  our  relationship  with  the  execu- 
tive branch  which  must  be  remedied  is  that  of  congressional  access  to  the 
terms  and  conditions  of  this  Nation's  nontreaty  agreements  with  foreign  na- 
tions. Only  with  such  full  knowledge,  which  my  bill  is  intended  to  provide,  can 
the  Congress  carry  forward  the  systematic  and  continuing  review  of  U.S.  com- 
mitments which  was  pioneered  by  the  Symington  Subcommittee  on  U.S.  Secu- 
rity Agreements  and  Commitments  Abroad  during  the  session  just  past. 

i  hope  that  the  executive  branch  soon  will  provide  its  formal  response  to  my 
bill  and  I  trust  that  the  Committee  on  Foreign  Relations  shortly  thereafter 
will  begin  consideration  of  this  potentially  far-reaching  measure. 

Fourteen  years  ago  the  Senate  approved  a  similar  measure  introduced  by 
former  Senator  William  F.  Knowland,  but  it  was  not  subsequently  voted  upon 
by  the  House.  It  is  now  time  for  the  Congress  to  complete  this  action  pre- 
viously begun. 

The  Presiding  Officer  (Mr.  Fannin).  The  bill  will  be  received  and  appro- 
priately referred. 

The  bill  (S.  596)  to  require  that  international  agreements  other  than  treat- 
ies, hereafter  entered  into  by  the  United  States,  be  transmitted  to  the  Congress 
within  60  days  after  the  execution  thereof,  introduced  by  Mr.  Case,  was 
received,  read  twice  by  its  title,  and  referred  to  the  Committee  on  Foreign  Re- 
lations. 

S.  596,  92nd  Cong,  second  sess. 

A  BILL  To  require  that  International  agreements  other  than  treaties,  hereinafter  entered 
Into  by  the  United  States,  be  transmitted  to  the  Congress  within  sixty  days  after  the 
execution  thereof 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  title  1,  United  States  Code,  is 
amended  by  inserting  after  section  112a  the  following  new  section  : 

"§  112b.  United   States   international   agreements;    transmission    to    Congress 

•'The  Secretary  of  State  shall  transmit  to  the  Congress  the  text  of  any  inter- 
national agreement,  other  than  a  treaty,  to  which  the  United  States  is  a  party 
as  soon  as  practicable  after  such  agreement  has  entered  into  force  with  re- 
spect to  the  United  States  but  in  no  event  later  than  sixty  days  thereafter. 
However,  any  such  agreement  the  immediate  public  disclosure  of  which  would, 
in  the  opinion  of  the  President,  be  prejudicial  to  the  national  security  of  the 
United  States  shall  not  be  so  tran.smitted  to  the  Congress  but  shall  be  trans- 
mitted to  the  Committee  on  Foreign  Relations  of  the  Senate  and  the  Commit- 
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tee  on  Foreign  Affairs  of  the  House  of  Representatives  under  an  appropriate 
injunction  of  secrecy  to  be  removed  only  upon  due  notice  from  the  President.'' 
Sec.  2.  The  analysis  of  chapter  2  of  title  1,  United  States  Code,  is  amended  l)y 
inserting  immediately  between  items  112a  and  113  the  follov^ing :  112b.  United 
States  international  agreements ;  transmission  to  Congress." 

S.  RES.  214,  92nd  Cong,  first  sess. 

RESOLUTION  Relative  to  the  submission  of  any  Portuguese  fare  agreement  as  a  treaty 

Whereas  the  Constitution  states  that  the  President  of  the  United  States 
must  have  the  advice  and  consent  of  two-thirds  of  the  asenate  in  order  to 
make  treaties ; 

Whereas  an  agreement  with  Portugal,  which  would  provide  for  the  station- 
ing of  American  troops  overseas  and  which  would  furnish  Portugal  with  large 
amounts  of  foreign  aid,  is  clearly  a  matter  of  sufficient  importance  to  necessi- 
tate its  submission  to  the  Senate  as  a  treaty  ; 

Whereas  the  Congress  has  the  sole  constitutional  right  to  appropriate  funds 
for  foreign  assistance  programs :  Now,  therefore,  be  it 

Resolved,  That  any  new  agreement  with  Portugal  for  military  bases  or  for- 
eign assistance  should  be  submitted  as  a  treaty  to  the  Senate  for  advice  and 
consent. 

No  economic  assistance  should  be  furnished  to  Portugal  without  afSrmative 
action  by  both  Houses  of  Congress. 

[From  the  Congressional  Record,  May  24,  1972] 

Statements  on  introduced  bills  and  joint  resolutions — 

(By  Mr.  Case) 

S.  3637.  A  bill  providing  that  no  funds  may  be  obligated  or  expended  to 
carry  out  certain  agreements  to  which  the  Senate  has  not  given  its  advice  and 
consent.  Referred  to  the  Committee  on  Foreign  Relations. 

Mr.  Case.  Mr.  President,  I  am  today  introducing  a  bill  which  provides  that 
no  money  can  be  spent  to  carry  out  an  agreement  with  a  foreign  country  for 
an  American  military  base  or  for  the  storage  of  nuclear  weapons  in  that  coun- 
try unless  the  agreement  is  submitted  to  the  Senate  as  a  treaty  and  the  Sen- 
ate then  gives  its  advice  and  consent. 

My  bill  would  also  apply  to  agreements  with  foreign  countries  which  revise 
or  extend  military  base  or  nuclear  storage  arrangements  previously  entered 
into. 

The  power  of  the  purse  is  Congress'  ultimate  weapon,  and  I  am  proposing 
that  it  be  used  to  right  the  imbalance  which  has  grown  up  in  the  conduct  of 
our  foreign  relations.  I  am  trying  to  change  tlie  practice  that  ha.-;  become  so 
prevalent  under  the  last  six  Presidents  of  entering  into  arrangements  with  for- 
eign governments  under  the  cover  of  so-called  executive  agreements  and  thus 
skirting  the  constitutional  requirement  for  Senate  advice  and  consent. 

The  Constitution  is  absolutely  clear  on  this  point.  There  is  no  question  that 
our  Founding  Fathers  intended  that  all  major  agreements  with  foreign  coun- 
tries be  treaties,  subject  to  Senate  approval.  They  would  not  have  accepted 
that  the  executive  branch  has  the  option  simply  to  call  an  important  commit- 
ment an  executive  agreement  and  put  it  into  effect  without  the  participation  of 
the  Senate.  Yet,  this  is  the  current  practice,  and  it  is  in  direct  conflict  with 
the  system  of  checks  and  balances  that  the  Founding  Fathers  so  carefully 
wrote  into  the  Constitution. 

My  bill  concentrates  on  two  areas  which  are  crucial  to  our  national  security. 
It  does  not  include  or  exclude  agreements  on  other  subjects  which,  by  virtue 
of  their  importance,  should  also  be  considered  as  treaties.  Perhaps  additional 
legislation  will  be  necessary  later. 

But  for  now,  I  am  chiefly  concerned  about,  first,  the  stationing  of  American 
troops  overseas  in  military  bases  and  second,  the  storage  of  nuclear  weapons 
abroad.  Actions  taken  in  either  one  of  these  areas  can  lead  to  a  commitment 
toward  the  host  country  and  ultimately  to  war.  We  cannot  allow  our  country 
to  become  entangled  in  such  serious  obligations  without  the  participation  of 
the  legislative  branch,  and  through  it,  the  American  people. 

There  is  no  way  that  the  Congress  can  compel  the  Executive  to  submit  im- 
portant agreements  to  the  Senate  as  treaties.  Yet  Congress  in  turn  does  not 
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have  to  annroitriate  any  funds  to  pay  for  the  costs  of  the  agreements.  And  the 
constitutionally  mandated  balance  between  the  Executive  and  the  Congress 
will  not  be  restored  until  the  Congress  takes  strong  action  to  restore  it. 

I  have  long  been  concerned  about  the  abuse  of  the  executive  agreement. 
Nearly  2  years  ago  I  introduced  a  l)ill  in  the  Senate  which  required  the  Execu- 
tive to  send  all  agreements  with  foreign  countries  to  the  Congress  within  60 
days  of  enactment.  In  this  way  Congress  would  at  least  have  knowledge  of 
what  our  Government  had  promised  other  countries.  Despite  the  administra- 
tion's initial  opposition,  the  Senate  passed  this  bill  Sl-0  in  February.  Only 
last  week,  the  administration  changed  its  position  and  announced  it  would  no 
longer  oppose  this  comparatively  mild  measure. 

But  over  the  last  6  months  there  have  been  new  examples  of  executive 
agreements  being  used  to  put  major  deals  into  effect.  Clearly,  congressional 
knowledge  of  these  agreements,  while  highly  desirable,  is  simply  not  enough. 

Last  winter,  the  Executive  entered  into  agreements  with  Portugal  and  Bah- 
rain for  American  military  bases.  In  the  Portugue.se  case,  our  Government 
promised  Portugal  about  §435  million  in  credits  and  assistance  over  a  25- 
montii  period  in  return  for  continued  use  of  bases  in  the  Portuguese  Azores. 
With  Bahrain,  we  agreed  on  the  establishment  of  military  facilities  on  that 
Persian  Gulf  island  at  annual  rental  of  several  hundred  thousand  dollars  a 
year. 

I  wrote  to  the  administration  asking  that  these  two  agreements  be  submitted 
to  the  Senate  as  treaties — but  with  no  success.  Then  I  introduced  a  Senate  res- 
solution  which  stated  that  the  administration  should  submit  the  two  agreements 
as  treaties.  This  resolution  passed  the  Senate  50  to  6  in  March,  but  the  admin- 
istration refused  to  adhere  to  the  sense  of  the  Senate,  which,  of  course,  was 
nut  binding.  1  was  not  content  to  let  the  matter  drop,  and  on  April  4  1  intro- 
duced a  bill  which  cuts  off  all  money  to  implement  the  Portuguese  and  Bah- 
rain agreements  until  they  are  submitted  to  the  Senate  as  treaties. 

Mr.  President,  the  Foreign  Relations  Committee  yesterday  approved  this  bill 
for  the  cutting  otf  of  implementing  funds  for  the  two  agreements  until  they 
are  submitted  to  the  Senate  as  treaties.  At  the  same  time,  the  Foreign  Rela- 
tions Committee  also  approved  the  substance  of  the  bill  which  I  am  introduc- 
ing today.  Thus,  the  .specific  fund  cut  off  for  Portugal  and  Bahrain  and  the 
broader  measure  blocking  funds  for  future  executive  agreements  on  military 
bases  and  nuclear  weapons  storage  will  both  be  included  in  this  year's  Foreign 
Assistance  Act  which  will  soon  be  before  the  Senate. 

Mr.  President.  I  ask  unanimous  consent  that  a  copy  of  the  bill  I  am  intro- 
ducing be  included  in  the  Record  along  with  an  article  I  recently  wrote  for 
the  Christian  Science  Monitor  and  other  newspaper  articles. 

There  being  no  objection,  the  bill  and  articles  were  ordered  printed  in  the 
Record,  as  follows : 

S.  3G37 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assembled,  That  no  funds  may  be  obligated  or 
expended  to  carry  out  any  agreement,  on  or  after  the  date  of  enactment  of 
this  Act,  between  the  Government  of  the  United  States  and  the  government  of 
any  foreign  country  (1)  providing  for  the  establishment  of  a  military  installa- 
tion in  that  country  at  which  combat  units  of  the  Armed  Forces  of  the  United 
States  are  to  be  assigned  to  duty,  (2)  revising  or  extiending  the  provisions  of 
any  such  agreement,  or  (3)  providing  for  the  storage  of  nuclear  weapons  or 
the  renewal  of  agreements  relating  to  such  storage,  unless  such  agreement  is 
submitted  to  the  Senate  for  its  advice  and  consent  and  unless  the  Senate  gives 
its  advice  and  consent  to  such  agreement.  Nothing  in  this  Act  shall  be  con- 
strued as  authorizing  the  President  to  enter  into  any  agreement,  relating  to 
any  other  matter,  with  or  without  the  advice  and  consent  of  the  Senate. 


[From  the  Christian  Science  Monitor,  May  15,  1972] 

Separation    of    Powers 

(By  Clifford  P.  Case) 

As  every  schoolchild  knows,  the  American  constitutional  system  is  based  on 
checks  and  balances.  Fearing  the  concentration  of  power  in  one  man  or  even 
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one  branch  of  government,  the  Founding  Fathers  wrote  a  Constitution  in 
which  each  branch  found  its  authority  limited  by  the  other  two. 

Thus,  the  executive  was  to  make  treaties  with  foreign  countries,  but  these 
treaties  were  not  to  have  effect  until  approved  by  two-thirds  of  the  Senate.  In 
this  way,  it  was  thought,  the  executive  alone  could  not  involve  the  country  in 
a  foreign  entanglement. 

Yet  the  practice  has  grown  increasingly  common  under  the  last  five  presi- 
dents for  the  executive  branch  unilaterally  to  bind  the  United  States  in  agree- 
ments with  other  countries.  The  device  used  has  been  the  so-called  executive 
agreement,  which  is  nowhere  mentioned  in  the  Constitution.  Under  executive 
agreements,  the  United  States  has  been  committd  to  destroyers-for-bases,  lend 
lease,  Korean  mercenaries,  and  Spanish  bases.  Congress  has  always  been  asked 
to  pay  the  cost  of  these  deals  but  has  never  been  able  to  exercise  its  constitu- 
tional rsponsibility  of  considering  them  in  advance. 

Questions  that  vitally  affect  our  national  security  should  be  treaties — not  ex- 
ecutive agreements. 

In  deciding  which  form  to  use,  the  real  test  must  be :  If  it  is  important,  it 
should  be  a  treaty.  And  as  Sen.  Harry  Byrd  recently  stated,  "The  doubt 
should  be  resolved  in  favor  of  the  legislative  (i.e..  treaty)  process." 

For  example,  the  stationing  of  American  troops  abroad  can  lead  to  a  com- 
mitment to  the  host  country  and  ultimately  to  war.  It  is  simply  too  important 
a  question,  from  both  a  con.stitutional  and  a  practical  standpoint,  to  be  han- 
dled by  the  stroke  of  a  diplomat's  pen  in  an  executive  agreement. 

Yet.  in  recent  executive  agreements,  the  United  States  "committed"  itself  to 
provide  Portugal  with  about  $436  million  in  assistance  and  credits  in  return 
for  a  25  month  extension  of  the  use  of  military  bases  in  the  Azores,  and  also 
agreed  to  pay  several  hundred  thousand  dollars  a  year  to  Bahrain  for  U.S. 
military  facilities  on  that  Persian  Gulf  island. 

For  the  last  five  months  I  have  been  working  to  have  these  two  agreements 
submitted  to  the  Senate  as  treaties.  When  my  informal  approaches  to  the  ad- 
ministration failed,  in  December  I  introduced  a  resolution  calling  for  the 
treaty  form  to  be  used  in  both  cases.  On  March  3,  the  Senate  passed  my  reso- 
lution by  a  vote  of  50-to-6. 

Still  in  a  March  21  letter,  the  administration  stated  that  after  "serious  con- 
sideration," it  would  not  submit  the  agreements  to  the  Senate.  Claiming  that 
the  agreements  "were  appropriately  concluded  as  executive  agreements."  the 
State  Department's  only  reaction  to  the  overwhelming  vote  on  my  resolution 
was  to  "have  noted  the  sense  of  the  Senate." 

I  understand  full  well  that  a  Senate  resolution  is  not  legally  binding,  so  the 
Stiite  Department  technically  has  the  right  only  to  "note  it."  Yet  I  must  say 
that  the  attitude  of  the  department  was  most  unwise  and  shortsighted  in  the 
extreme. 

At  that  point  I  was  faced  with  two  choices :  Either  I  could  let  the  matter 
drop — content  to  have  a  resolution  with  my  name  on  it  passed  by  the  Senate 
— or  I  could  at  least  try  to  take  further  action.  I  chose  the  latter  course  be- 
cause I  lielieved  a  fundamental  constitutional  question  was  at  stake,  and  on 
April  4  I  introduced  a  bill  (S.  3447)  which  would  cut  off  all  the  implementing 
provisions  of  the  Portuguese  and  Bahrain  agreements  until  they  are  submitted 
to  the  Senate  as  treaties. 

The  Senate  cannot  compel  the  executive  to  submit  the  agreements,  but  at 
the  same  time  the  Senate  does  not  have  to  appropriate  any  money  to  pay  for 
the  costs  of  the  agreements.  The  withholding  of  appropriations  is  Congress' 
ultimate  recourse  and  should  be  used,  albeit  judiciou.sly,  in  foreign  as  well  as 
domestic  affairs. 

Some  commentators  have  mentioned  my  actions  as  a  part  of  what  is  known 
as  the  reemergence  of  Congress  in  foreign  affairs.  That  is  a  correct  interpreta- 
tion as  far  as  it  goes.  But  I  would  look  at  it  more  as  an  effort  to  return  to 
the  letter  and  the  intent  of  the  Constitution.  I  am  not  at  all  interested  in  the 
aggrandizement  of  senatorial  power  for  its  own  sake.  What  T  am  interested  in 
is  preventing  the  executive  branch  from  committing  our  country  to  significant 
and  often  irrevocable  courses  of  action  without  approval  of  the  Congress  and 
ultimately  the  people. 
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[From  the  New  York  Times,  April  3,  1972] 

Aid  Cutoff  Urge  Over  Base  Pacts — Aim  is  To  Force  White  House  To 

Seek  Senate  Approval 

(By  Jolm  W.  Finney) 

Washington,  April  2. — Senator  Clifford  P.  Case  proposed  today  that  Con- 
j^i-ess  cut  off  all  assistance  to  Portugal  and  Bahrain  until  the  executive  branch 
submits  recent  base  agreements  with  the  two  countries  to  the  Senate  in  the 
form  of  treaties. 

The  New  Jersey  Republican,  contending  that  "a  fundamental  constitutional 
question  is  at  stake,"  sought  to  provoke  a  confrontation  with  the  Administra- 
tion over  its  right  to  bypass  the  treaty-making  pov.-ers  of  the  Senate  by  enter- 
ing into  international  executive  agreements,  wliicii  do  not  require  the  consent 
of  Congress. 

The  tendency  of  the  executive  branch  over  the  last  three  decades  to  rely 
upon  executive  agreements  rather  than  treaties  has  been  developing  into  a 
major  issue  as  the  Senate  attempts  to  reassert  what  it  regards  as  its  foreign 
policy  powers.  The  Case  proposal  represents  the  first  attempt  to  use  the  ulti- 
mate power  of  Congress  over  the  purse  strings  to  force  the  executive  branch  to 
enter  into  treaties  rather  than  executive  agreements. 

TO  offer  amendment 

Senator  Case  announced  tliat  he  planned  to  offer  an  amendment  to  the  mili- 
tary aid  authorization  bill  that  would  block  all  assistance  promised  to  Portu- 
gal and  Bahrain  in  recent  base  agreements  until  the  Administration  submitted 
the  two  executive  agreements  to  the  Senate  as  treaties. 

The  amendment  would  cut  off  .$485-million  in  credits  and  assistance  prom- 
ised to  Portugal  in  return  for  a  25-nionth  extension  of  base  rights  in  the 
Azores  and  would  prevent  the  payment  of  a  few  hundred  thousand  dollars  in 
annual  rent  to  Bahrain  for  the  continued  use  of  a  small  base  by  the  Navy. 

Senator  Case  said  in  a  statement  that  he  would  have  preferred  that  "this 
matter  be  handled  in  a  less  drastic  fashion."  But  he  said  he  felt  he  had  no  re- 
course in  view  of  the  Administration's  "refusal  to  take  heed  of  the  Senate's 
will  on  this  question." 

On  March  3  the  Senate  approved  by  a  50-6  vote  a  Case  resolution  urging 
the  Administration  to  submit  the  Azores  and  Bahrain  agreements  to  the  Sen- 
ate as  treaties.  The  vote,  the  Senator  said,  was  "significant  not  only  because  of 
the  overwhelming  majority  by  which  it  was  adopted  but  also  because  Senators 
of  all  ideological  persuasions  joined  in  the  effort  to  reassert  the  Senate's  ex- 
plicit constitutional  role  in  the  treaty-making  process." 

resolution  ignored 

Senator  Case  disclosed  that  the  Administration  had  chosen  to  ignore  the  non 
binding  resolution. 

In  a  March  21  letter  to  the  Senator,  David  M.  Abshire,  Assistant  Secretary 
of  State  for  Congressional  Relations,  said  the  State  Department  had  "noted 
the  sense  of  the  Senate"  but  had  decided  not  to  submit  the  Azores  and  Bah- 
rain agreements. 

The  State  Department  position,  Mr.  Abshire  wrote,  was  that  the  base  ar- 
rangements were  "appropriately  concluded  as  executive  agreements"  since  they 
"involve  no  new  policy  on  the  part  of  the  United  States  nor  any  new  defen.se 
commitment." 

The  letter  said  that  to  seek  Senate  advice  and  consent  "would  be  in  our 
view  carry  a  strong  implication  of  new  commitments  that  were  not  in  fact  in- 
tended by  the  parties." 

Senator  Case  protested  that  the  State  Department's  attitude  was  "most  un- 
wise" and  "short-sighted  in  the  extreme." 

"The  framers  of  the  Constitution."  he  said,  were  explicit  in  their  inclusion 
of  the  requirement  for  advice  and  consent  of  the  Senate  in  the  making  of  a 
treaty.  And  nowhere  in  the  Constitution  did  they  mention  that  the  executive 
could  skirt  Senatorial  approval  by  simply  calling  a  pact  with  a  foreign  govern- 
ment an  executive  agreement." 
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"The  Senate  cannot  compel  the  executive  to  submit  any  agreements,"  he 
said,  "hut  at  the  same  time  the  Senate  does  not  liave  to  appropriate  any 
money  to  pay  for  the  agreements'  cost." 

If  the  amendment  were  attached  to  the  military  aid  bill,  the  issue  would  go 
to  a  Senate-House  conference  committee,  where  House  conferees  probably 
would  oppose  the  restriction.  But  the  Senate  conferees,  drawn  from  the  For- 
eign Relations  Committee,  would  lie  in  a  position  to  demand  acceptance  of  the 
amendment  as  a  price  for  approving  the  bill. 


[From  the  Washington  Post,  April  3,  1972] 

Senate  To  Test  Nixon  Power  on  Treaties 

(By  Spencer  Rich) 

Angry  with  the  administration  for  refusing  to  submit  the  issue  to  the  Senate 
in  treaty  form.  Sen.  Clifford  P.  Case  (R.-N.J.)  plans  to  move  Tuesday  to  block 
the  Nixon  administration  from  setting  up  two  military  bases  in  Bahrain  and 
the  Portuguese-owned  Azores  islands. 

Case  announced  that  lie  will  .submit  legislation  cutting  off  all  proposed  U.S. 
payments  to  Portugal  and  Bahrain  for  the  bases  until  the  administration  seeks 
each  base  agreement  as  a  treaty  reipiiring  a  two-thirds  Senate  vote. 

The  Case  move  which  is  expected  to  receive  broad  backing  in  the  Senate,  is 
another  incident  in  the  prolonged  confrontation  between  the  Senate  and  the 
Executive  Branch  over  control  of  foreign  policy.  It  is  unlikely,  however,  that  a 
Senate  bill  requiring  submission  of  the  accords  as  treaties  would  pass  in  the 
House. 

Case  contends  that  the  base  agreement  with  Portugal  and  Bahrain  contain 
substantial  commitments  by  the  I'nited  States  and  should  be  submitted  to  the 
Senate  in  treaty  form  for  ratitication  by  the  normal  two-thirds  vote.  The  Senate 
on  ;\Iarcli  3,  by  a  nO-to-t!  vote,  i)assed  a  resolution  asking  that  the  agreements 
be  submitted  in  treaty  form. 

However,  the  administration  informed  Case  March  21  that  it  believes  the 
agreements  for  the  two  bases  were  "appropriately  concluded  as  executive 
agrenmenfs,"  and  has  declined  to  comply  with  the  March  .3  Senate  request. 

Assistant  Secretary  of  State  David  M.  Abshire.  in  a  letter  to  Case,  said  the 
agreements  for  U.S.  bases  at  the  two  locations  "involve  no  new  policy  <m  the 
part  of  the  United  States  nor  any  new  defense  commitment"  He  said  that  to 
sul)niit  the  l)ase  agreements  as  treaties  might  "carry  a  strong  implication  of 
new  ctmimitments  that  were  not,  in  fact,  intended  by  the  parties." 

An  executive  agreement,  imlike  a  treaty,  need  not  be  ratified  by  the  Senate. 

However,  the  two  agreements  still  re(iuire  enabling  legislation  to  carry  out 
the  U.S.  part  of  the  agreement,  and  that  is  where  Case  intends  to  strike. 

The  agreement  with  Portugal  extends  U.S.  base  rights  in  the  Azores  for  25 
months;,  Case  said,  in  return  for  about  .$4.3")  million  in  T'.S.  assistance  and 
credits.  Case  said  he  will  seek  to  block  all  attempts  to  hand  over  the  $435  mil- 
lion— barring  loans  of  vessels  to  Portugal,  any  type  of  sale  of  agriculttiral 
conunodities.  all  transfers  of  educati(mal  fimds  and  excess  defense  articles, 
and  nli  exiiort-import  bank  financing  of  any  type  for  Porttigal  under  the  execu- 
tive agreements. 

Payments  to  Bahrain  for  establishment  of  a  U.S.  naval  base  in  that  Persian 
Gulf  island  also  would  be  cut  off. 

C-ise  said,  "There  is  no  que.stion  in  my  mind  that  in  and  of  itself,  the  sta- 
tioning of  American  troops  f)verseas  is  an  issue  of  sufficient  importance  to  ne- 
cessitate the  use  of  the  treaty  process."  He  said  the  stationing  of  any  troops 
abroad  could  lead  to  a  commitment  to  the  host  country  "and  ultimately  to 
•war."  and  the  Senate  should  have  the  right  to  pass  on  this  risk. 

Case  said  the  dispute  invf)lved  "a  fundamental  constitutional  question" — 
whether  the  Senate  b.is  the  right  to  review  foreign  policy  actions  which  could 
lead  to  major  U.S.  commitments  and  involvements  abroad.  "The  Senate  cannot 
coniiiel  the  Executive  Branch  to  submit  the  agreements,"  .said  Case  in  a  state- 
ment, "but  at  the  same  time  the  Senate  does  not  have  to  appropriate  any 
money  to  pay  for  the  agreements'  costs." 
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In  his  letter  to  Case,  Al).shire  said  the  agreement  on  the  Azores'  base  contin- 
uation "is  in  implementation  of  one  already  existing  commitment"  under  the 
North  Atlantic  Treaty,  which  was  approved  by  an  overwhelming  majority  of 
the  Senate." 

He  added,  "We  will  continue  to  make  every  effort  to  keep  the  appropriate 
congressional  committees  informed  of  important  agreements  under  negotiation 
and  to  consult  with  those  committees  whenever  there  is  a  serious  question 
whether  an  international  agreement  is  to  be  made  in  the  form  of  a  treaty  or 
otherwise." 


[From  the  Washington  Post.  April  7,  1972] 
Those  Pacts  With  Portugal  and  Bahrain 

Last  winter  the  United  States  made  a  formal  agreement  with  Portugal  to 
use  Lajes  field  in  the  Azores,  and  it  took  over  a  British  Persian  Gulf  facility 
in  Bahrain  to  use  as  a  base  of  its  own.  Contending  that  these  executive  agree- 
ments circumvented  the  Senate,  Senator  Case  urged  the  administration  to  sub- 
mit them  both  as  treaties.  It  refused.  The  Senate  then  endorsed  his  plea,  50  to 
6.  Again  the  administration  refused.  So  now  he  is  asking  the  Senate  to  block 
funds  or  aid  in  any  form  from  flowing  to  Portugal  or  Bahrain. 

Mr.  Case  believes  the  fundamental  question  of  the  Senate's  right  to  pass  on 
pacts  with  foreign  governments  is  involved,  and  we  believe  he  is  right.  To 
argue  that  the  United  States  has  been  using  the  Azores  base  for  three  decades 
—the  last  one  without  an  agreement — begs  the  constitutional  question  posed  by 
the  formal  renewal  and  ignores  the  key  political  question  of  Portugal's  in- 
creasing involvement  in  wars  in  its  three  African  colonies.  As  for  Bahrain,  the 
flimsiness  of  the  State  Department's  argument — that  there's  no  difference  be- 
tween using  a  British  base  and  taking  over  that  base — illustrates  nothing  so 
much  as  why  the  Department's  estate  has  fallen  as  low  as  it  has. 

In  the  Portuguese  ease  the  political  is.sue  is  particularly  sharp.  The  package 
which  included  the  base  agreement  also  contained  some  $35  million  worth  of 
assorted  kinds  of  economic  aid,  plus  possible  access  to  as  much  as  $400  million 
in  Export-Import  Bank  credits  to  finance  civilian  development  exports  to  Euro- 
pean Portugal.  Many  Americans,  and  not  only  blacks,  wince  at  any  American 
involvement  with  the  anachronistic  colonial  regime  in  Lisbon,  even  for  an  os- 
tensible purpose — NATO  defense — which  has  no  immediate  connection  with  Af- 
rica. The  administration,  however,  added  injury  to  insult  by  lumping  aid  and 
credits  into  the  base-renewal  deal.  The  inevitable  if  not  the  intended  result 
was  to  convey  an  impression  of  American  endorsement  of  overall  Portuguese 
policy — an  impression,  we  might  add,  which  Lisbon  has  avidly  spread. 

The  Nixon  administration's  tendency  to  put  more  weight  on  United  States 
economic  interests  and  less  on  political  questions,  in  its  dealings  with  white 
minority  governments  in  Africa,  has  been  apparent  for  some  time.  Senator 
Case's  bill  assures  the  Congress  an  opportunity  to  make  its  own  judgment  on 
this  matter. 


[From  the  Philadelphia  Inquirer,  April  10,  1972] 
Treaties  by  Another  Name 

Sen.  Clifford  Case  concedes  his  amendment  to  cut  off  aid  to  Portugal  and 
Bn brain  is  somewhat  more  "drastic"  than  he  would  like  it  to  be.  It  is  also  jus- 
tified, however,  if  the  Senate  is  to  reassert  its  constitutional  role  in  foreign  af- 
fairs. 

The  New  Jersey  Republican's  aim  is  to  compel  the  Nixon  Administration  to 
submit  two  recently  concluded  executive  agreements — one  extending  U.S.  base 
rights  in  the  Azores,  the  otlier  continuing  an  American  naval  p-resence  in  the 
Persian  Gulf — to  the  Senate  as  ti-eaties. 

Such  was  the  sense  of  the  Senate  when,  last  March,  by  a  vote  of  50-6,  it 
a.pproved  a  resolution  along  those  lines.  But  the  resolution  was  not  binding, 
and  the  administration  refused  to  be  bound  by  it. 

The  administration's  position,  which  has  ample  precedent  to  support  it,  is 
that  executive  agreements  are  not  treaties,  which  under  the  Constitution  can- 
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not  go  into  effect  with  out  the  approval  of  two-thirds  of  senators  present  on 
the  floor. 

But  a  treaty  of  another  name  is  still  a  treaty — a  pact  entered  into  by  the 
President  in  the  name  of  the  United  States,  and  it  may  commit  the  nation 
even  to  war. 

So  the  issue  is  not  merely  a  matter  of  nomenclature  or  precedent — not 
merely,  even  the  merits  of  the  arrangements  with  Portugal  and  Bahrain. 

The  State  Department  explains  that  the  agreements  involve  neither  new  pol- 
icy nor  new  commitments.  That  may  or  may  not  be  so,  but  how  can  the  Senate 
find  out  if  the  agreements  are  not  submitted  to  it,  and  why — even  if  the  policy 
and  commitments  are  old — should  it  not  have  an  opportunity  to  make  its  own 
judgment  anew? 

Increasingly,  over  the  past  40  years.  Presidents  have  resorted  to  executive 
agreements  to  bypass  the  Senate.  Sen.  Case  has  also  introduced  a  bill  to  re- 
quire all  executive  agreements  to  be  sent  to  Congress  within  60  days.  The 
issue  there  is  the  same  as  in  the  war  powers  bill  which  is  also  before  the  Sen- 
ate. 

It  is,  in  Sen.  Case's  words,  "a  fundamental  constitutional  question"  of 
whether  the  Congress  is  to  exercise  the  co-equal  status  which  tlie  framers  of 
the  Constitution  granted  it.  And  one  way  to  do  so  is  by  Congress'  exercising 
its  own  constitutional  power  of  the  purse. 


[From  the  Long  Island  Newsday,  April  6,  1972] 
War  and  Peace  Powers 

Modern  Presidents  tend  to  do  what  they  want  to  do  with  the  nation's  blood 
and  treasure,  with  only  the  slightest  nod  in  the  direction  of  Congress,  and  with- 
out waiting  for  much  of  a  nod  in  return.  No  one  could  foresee  that  the  inade- 
quately explained  and  virtually  unchallenged  Tonkin  Gulf  Resolution  of  1964 
would  plunge  us  into  an  Asian  war  with  both  feet,  and  with  no  map  showing 
us  the  way  out.  Many  pieces  of  trivial  legislation  have  received  far  more  scru- 
tiny. That  bill  gave  the  "White  House  a  pretext  for  continuing  to  usurp  the 
war-making  powers  that  properly  belong  to  the  people's  elected  representatives 
on  Capitol  Hill  where  the  framers  of  the  Constitution  put  them. 

Congress  must  take  much  of  the  blame  for  letting  that  happen.  It  has  the 
chance  now  to  reclaim  some  of  the  authority  assigned  to  it  by  the  Constitu- 
tion. Through  legislation  written  principally  by  Sen.  Jacob  Javits  (R.  N.Y.). 
the  President  would  be  authorized  to  employ  the  armed  forces  only  in  certain 
specified  emergencies,  and  for  no  longer  than  30  days  without  congressional  ap- 
proval. The.se  emergencies  include  an  attack  upon  the  United  States,  or  its 
forces,  or  the  threat  of  such  attacks,  or  to  protect  American  citizens  being 
evacuated  from  foreign  countries. 

The  Nixon  administration  argues  that  the  bill  infringes  on  the  President's 
powers  as  commander-in-chief.  Sen.  Javits  and  other  supporters  say  the  bill 
leaves  the  President  plenty  of  latitude  to  act,  but  it  will  prompt  him  to  exer- 
cise more  appropriate  caution,  prudence  and  precision  than  the  White  House, 
imder  three  Presidents,  has  displayed  in  its  past  management  of  the  Indochina 
wars. 

The  Javits  bill  would  reinforce  the  basic  law  of  tlie  land,  which  requires  the 
collective  judgment  of  the  President  and  Congress  to  go  to  war.  It  can't  create 
national  wisdom  where  there  is  none,  but  it  can  require  collaboration  by  two 
branches  of  government  on  the  life  and  death  questions  of  war  and  peace. 

Less  crucial  but  also  important  to  the  national  interest  is  collaboration  In 
foreign  affairs,  where  the  White  House  has  been  by-passing  the  treaty-making 
powers  of  the  Senate.  Although  the  Senate  already  has  approved  overwhelm- 
ingly a  resolution  by  Sen.  Clifford  Case  (D-N.J.)  that  agreements  negotiated 
by  the  White  House  with  Portugal  and  Bahrain  be  submitted  for  consideration 
as  treaties,  the  resolution  was  not  binding  and  President  Nixon  chose  to  ignore 
it.  Now,  Case  is  going  to  the  mat  with  the  administration  on  this  issue.  He's 
asking  that  all  assistance  to  those  countries  be  withheld  until  the  Senate  re- 
ceives the  agreements  in  treaty  form. 

Case's  tactic  is  welcome  on  several  counts.  The  five-year  agreement  with 
Portugal  for  use  of  air  and  naval  bases  in  the  Azores  is  questionable  militarily 


600 

and  counter-productive  politically.  It  is  a  slap  in  the  face  of  black  Africa, 
where  it  will  be  regarded  as  a  $436,000,000  subsidy  to  Portugal  to  maintain  a 
repressive  colonial  policy. 

The  confrontation  provoked  by  Sen.  Case  will  determine  whether  congres- 
sional power  over  the  purse  strings  can  effectively  bring  back  to  Capitol  Hill 
some  of  the  constitutional  authority  it  unfortunately  has  let  slip  away. 


Statement  by  Senator  Case  on  His  Portugal  Bahrain  Resolution 

Mr.  President,  it  has  become  apparent  that  the  overwhelming  majority  of 
the  Senate  favors  the  reestablishment  of  the  Congressional  role  in  the  making 
of  foreign  policy. 

Several  weeks  ago  this  body  voted  81-0  in  favor  of  my  bill  which  requires 
the  Executive  Branch  to  submit  copies  of  all  executive  agreements  to  the  Con- 
gress within  60  days  of  their  conclusion.  The  Administration  had  opposed  this 
legislation  on  the  grounds  that  informal  arrangements  could  be  worked  out  to 
accomplish  the  same  ends.  The  Senate  unanimously  disagreed. 

Similarly,  the  Senate  will  soon  be  voting  on  a  bill  which  will  define  and  limit 
the  President's  war  powers.  A  consensus  has  clearly  developed  on  this  matter 
among  Senators  of  varying  ideological  persuasions,  as  the  co-sponsorship  of 
Senators  Javits,  Stennis,  Eagleton,  and  Spong  indicates.  I  am  confident  that  a 
large  majority  of  the  Senate  will  vote  for  a  war  powers  bill,  again  because  of 
the  need  to  reestablish  the  Constitutional  responsibility  of  the  Congress  in  the 
national  security  area. 

The  two  bills  I  have  mentioned  deal  with  the  broad  institutional  structure 
of  American  foreign  policy.  Today  we  come  down  to  the  specific. 

The  question  before  us  is  whether,  without  the  advice  and  consent  of  the 
Senate,  the  United  States  should  enter  into  major  agreements  with  the  govern- 
ments of  Portugal  and  Bahrain. 

The  Constitution  is  explicit  in  requiring  the  advice  and  consent  of  the  Senate 
before  a  treaty  can  be  entered  into  force.  The  Constitution  does  not  define  the 
Term  "treaty".  Yet,  it  seems  clear  that  the  Founding  Fathers  intended  any 
agreement  with  a  foreign  country  on  a  matter  of  substance  to  be  embraced 
within  the  term.  Certainly  they  did  not  intend  that  the  President  would  be  re- 
quired to  get  Senate  approval  only  of  routine  minor  agreements  with  other  na- 
tions. 

Yet  the  practice  has  grown  up  within  successive  administrations  to  use  the 
device  of  executive  agreements  to  settle  international  matters  of  great  impor- 
tance. 

Particularly  in  the  post-World  War  II  era  the  treaty  making  process  has 
steadily  declined  in  importance.  Successive  administrations  have  found  it  expe- 
dient to  use  the  device  of  the  executive  agreement  to  put  into  effect  pacts  that 
fundamentally  affected  the  national  security  of  the  United  States.  We  have 
heard  it  said  that  since  it  feared  that  Senate  approval  might  not  be  forthcom- 
ing for  a  particular  deal,  the  administration  in  power  did  not  choose  to  use 
the  treaty  process.  We  have  heard  that  some  agreements  were  simply  too  sen- 
sitive to  be  debated  in  the  halls  of  Congress.  We  have  heard  that  foreign  gov- 
ernments did  not  want  their  relations  with  the  United  States  discussed  pub- 
licly. 

Any  of  these  arguments  may  have  validity  in  terms  of  short  range  political 
expediency.  They  are  not  valid  in  our  Constitutional  system  of  law. 

In  testimony  in  favor  of  the  resolution  before  us  Senator  Harry  Byrd  put 
the  question  into  perspective  : 

''I  believe  that  important  principles  are  involved  in  this  resolution,  principles 
concerning  the  American  system  of  checks  and  balances  and  the  constitutional 
role  of  the  Senate  in  foreign  policy. 

"The  issue  as  I  understand  it  is  where  should  the  line  be  drawn  as  to 
whether  agreements  with  foreign  nations  should  be  executive  agreement  which 
does  not  require  Senate  action  or  by  treaty  which  does  require  Senate  ap- 
proval. 

"I  am  frank  to  say  that  I  find  diflSculty  in  delineating  a  precise  formula. 

"Some  issues  are  clear  cut  others  are  borderline. 
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"The  agreements  governing  U.S.  bases  in  the  Azores  and  Bahrain  possibly 
fall  in  the  latter  category.  But  in  my  view  the  doubt  should  be  resolved  in 
favor  of  the  legislative  process." 

I  agree  with  Senator  Byrd.  The  agreements  with  Portugal  and  Bahrain  are 
simply  too  important  to  be  left  to  an  exchange  of  diplomatic  notes. 

The  resolution  I  have  introduced  concerns  two  recent  agreements  entered 
into  by  the  Executive  Branch  without  the  use  of  the  treaty-making  process. 
The  first  was  with  Portugal.  It  provided  for  continued  American  use  of  mili- 
tary bases  in  the  Azores  in  return  for  the  United  States  providing  Portugal 
with  about  .$435  million  in  credits  and  assistance.  The  second  was  an  agree- 
ment with  Bahrain  for  the  establishment  of  an  American  military  base  in  that 
country. 

Both  these  agreements  represent  significant  foreign  policy  moves.  They  both 
involve  the  stationing  of  American  military  forces  abroad.  As  we  have  learned 
in  the  past  this  can  lead  ultimately  to  war. 

In  the  case  of  Portugal  we  would  be  furnishing  large  amounts  of  assistance 
to  a  country  which  is  presently  involved  in  three  separate  colonial  wars  in  Af- 
rica. Despite  our  ties  to  Portugal  through  the  NATO  Alliance,  our  Government 
has  imposed  an  embargo  on  shipments  of  arms  to  Portugal  for  use  in  Africa. 
Many  Americans  have  raised  the  question — and  I  am  among  them — whether 
providing  such  large  amounts  of  assistance  to  Portugal  would  not  be  contrary 
to  the  stated  U.S.  Government  position  of  supporting  self-determination  for  the 
peoples  living  in  Portugal's  colonies. 

The  Bahrain  agreement  is  significant  in  that  it  provides  for  a  permanent 
American  base  in  an  area  where  we  have  never  before  had  our  own  installa- 
tion. Despite  a  State  Department  sjiokesman's  statement  that  "all  we  are  doing 
is  changing  landlords"  the  establishment  of  an  American  base  in  a  foreign 
country  is  a  very  serious  matter.  Moreover  a  base  in  the  Persian  Gulf  could 
potentially  entangle  us  in  the  bitter  dispute  now  raging  among  Iran,  Iraq, 
Saudi  Arabia,  and  several  other  states  over  territorial  claims.  The  recent  Ira- 
nian occupation  of  islands  at  the  mouth  of  the  Persian  Gulf  only  points  up  the 
volatility  of  that  part  of  the  world.  The  Shah  of  Iran  has  now  gone  on  pul)lie 
record  in  opposition  to  our  presence  in  Bahrain. 

If  these  agreements  with  Portugal  and  Bahrain  are  not  important  enough  to 
be  considered  treaties  then  just  what  is  a  treaty? 

I  fully  realize  that  the  Administration  claims  there  is  no  need  for  a  treaty 
with  Portugal  on  the  Azores  bases.  In  hearings  before  the  Foreign  Relations 
Committee  Under  Secretary  of  State  Johnson  said  that  in  effect  the  Senate 
lost  its  right  to  pass  on  future  agreements  with  Portugal  when  it  approved  the 
XATO  treaty  23  years  ago.  The  State  Department  reasoned  that  the  new 
agreement  with  Portugal  is  authorized  under  the  implementing  provisions  of 
the  NATO  treaty.  In  the  ca.se  of  Bahrain  there  is  no  previous  treaty  but  the 
lack  of  Senate  participation  is  .justified  by  the  fact  we  had  earlier  used  the  fa- 
cilities on  an  informal  basis  and  that  the  number  of  American  personnel  in- 
volved is  comparatively  small.  I  do  not  find  the  Department's  arguments  per- 
suasive in  either  case. 

I  think  it  is  only  fair  to  say  that  much  of  the  blame  for  the  reduced  state 
to  which  the  Senate  has  come  in  this  matter  of  agreements  with  foreign  coun- 
tries rightly  belongs  to  the  Senate  itself.  We  have  accpiiesced  for  many  years 
in  the  increasing  encroachments  made  on  our  Constitutional  responsibilities  by 
the  Executive  Branch.  To  a  considerable  degree  also  this  tendency  was  en- 
couraged by  the  substantial  weight  of  academic  opinion.  I  am  happy  to  say 
that  the  sentiment  in  both  these  areas  seems  to  have  changed  in  recent  years. 

More  and  more  students  of  government  and  international  affairs  have  made 
clear  their  concern  at  the  aggrandizement  of  the  Presidency  and  the  diminu- 
tion of  Congress.  And  within  the  Senate  itself  there  is  increasing  sentiment  for 
the  reassertion  of  our  proper  functions  and  the  reassumption  of  our  Constitu- 
tional responsibilities. 

Twenty-nine  Senators  have  joined  as  co-spon.sors  of  my  resolution.  I  appre- 
ciate their  support. 

Now  I  urge  the  Senate  as  a  whole  to  approve  this  measiire  which  represents 
another  step  in  the  reassertion  of  the  Senate's  powers  in  the  making  of  foreign 
policy. 
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[From  the  Congressional  Record,  vol.  118,  No.  56,  April  11,  1972] 

s.   3475 

By  Mr.  Ervin  : 

S.  3475.  A  bill  to  help  preserve  the  separation  of  powers  and  to  further  tlie 
constitutional  prerogatives  of  Congress  l).v  providing  for  congressional  review 
of  executive  agreements.  Referred,  by  unanimous  consent,  to  the  Committee  on 
the  Judiciary,  and  then  to  the  Committee  on  Foreign  Relations,  if  and  when 
reported  by  the  Committee  on  the  Judiciary. 

THE  ROLE  OF  THE  CONGRESS  IN  THE  MAKING  OF  EXECUTIVE  AGREEMENTS 

I\rr.  Ervin.  Mr.  President,  today  I  introduce  a  bill  which  will  help  restore 
the  balance  of  power  between  the  executive  and  legislative  branches  of  the 
Government  in  the  area  of  international  agreements  made  with  foreign  nations 
on  behalf  of  the  United  States. 

Because  of  the  momentous  separation  of  powers  problems  in  this  area,  I 
should  like  to  request  that  this  measure  be  referred  to  the  Senate  Judiciary 
Committee  where  its  Subcommittee  on  Separation  of  Powers  will  be  afforded 
an  opportunity  to  give  a  careful  and  definitive  examination  of  the  powers,  du- 
ties, and  prerogatives  of  the  two  branches  of  the  Government  in  the  area  of 
international  agreements. 

In  recent  years,  so-called  executive  agreements  have  been  utilized  time  and 
time  again  in  situations  where  many  legal  scholars  believe  that  the  treaty  pro- 
visions of  section  2,  article  II  of  the  Constitution  should  have  been  followed. 
The  Founding  Fathers  were,  indeed,  wise  when  they  formulated  the  concept  of 
shared  powers  between  the  legislative  and  executive  branches  of  the  Govern- 
ment in  the  making  of  international  agreements.  These  learned  men  mentioned 
fmly  one  kind  of  international  agreement  in  the  Constitution :  The  treaty.  From 
their  bitter  experience  with  tyrannical  rule,  they  realized  that  a  system  of 
government  serves  the  people  best  when  its  powers  are  disbursed  among  var- 
ious repositories  within  the  government.  They  were  acutely  aware  that  unres- 
trained Ijxecutive  power  leads  to  despotism,  and  for  that  reason  they  attemjited 
to  make  certain  that  the  Congress,  as  the  most  direct  representative  of  the 
peoi)le,  would  play  a  role  in  the  making  of  international  agreements.  To  my 
mind,  this  bedroc-k  principle  is  no  less  important  in  this  era  of  rapid  change 
and  computerization  than  it  was  in  the  simpler  times  when  our  Constitution 
was  written. 

The  l)ill  I  inti'oduce  is  simple.  It  recognizes  that  the  Founding  Fathers'  con- 
cept of  shared  powers  in  the  area  of  international  agreements  has  been  sub- 
stantially eroded  by  the  use  of  so-called  Executive  agreements.  In  plain  lan- 
guage, the  measure  defines  Executive  agreements  and  requires  that  the 
Secretary  of  Stae  shall  transmit  each  such  agreement  to  both  Houses  of  Con- 
gress. If,  in  the  opinion  of  the  President,  the  disclosure  of  any  such  agreement 
would  be  prejudicial  to  the  security  of  the  United  Staes,  the  bill  provides  that 
it  shall  be  transmitted  to  the  Committee  on  Foreign  Relations  of  the  Senate 
and  the  Committee  on  Foreign  Affairs  of  the  Hosse  of  Representatives  under 
an  appropriate  injunction  of  secrecy.  Under  this  injunction  of  secrecy  only  the 
Members  of  both  Houses  of  the  Congress  shall  be  permitted  to  inspect  the  doc- 
ument. 

The  bill  further  provides  that  each  Executive  agreement  transmitted  to  the- 
Congress  shall  come  into  force  and  be  made  effective  after  60  days — or  later  if 
the  agreement  so  provides — unless  both  Houses  pass  a  concurrent  resolution 
expressing  disapproval  of  the  Executive  agreement  between  the  date  it  is 
transmitted  to  the  Congress  and  the  end  of  a  60-day  period.  In  other  words, 
the  Congress,  in  its  shared-power  role,  will  have  an  oi)i)ortunity  to  state  that 
it  does  not  approve  of  an  Executive  agreement  during  the  60-day  period  after 
the  agreement  is  transmitted  to  the  Congress. 

To  many,  this  measure  may  see  rather  strict  in  its  provisions  ;  however,  it 
appears  to  me  that  the  executive  branch  of  the  Government  would  welcome  a 
method  whereby  the  Congress  would  share  the  responsibility  for  making  inter- 
national agreements  which  affect  the  international  im.'ige  of  our  Nation  and 
its  people,  the  allocation  of  our  tax  resources,  and,  in  many  instances,  im- 
pinges upon  the  possibilities  of  achieving  peace  in  the  world. 

In  the  very  near  future,  the  Subcommittee  on  Separation  of  Powers  will 
begin   hearings   on   the   complex   subject   of   Executive   agreements   as   distin- 
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guished  from  treaties.  It  is  my  hope  that  these  hearings  will  afford  the  Con- 
gress a  basis  for  determining  the  sort  of  so-called  Executive  agreement  which, 
under  the  provisions  of  the  Constitution,  should  be  submitted  to  the  Congress 
for  its  approval  and  that  this  measure  will  provide  a  focal  point  for  the  many 
views  which  will  be  expressed  before  the  subcommittee. 

Mr.  President,  I  ask  unanimous  consent  that  the  bill  be  referred  to  the  Com- 
mittee on  the  Judiciary,  with  the  understanding  that  after  that  committee  has 
completed  its  consideration  of  the  bill,  it  then  be  referred  to  the  Committee  on 
Foreign  Relations ;  and  I  would  like  to  assure  the  Senate  and  the  Chair  that  I 
have  consulted  with  the  distinguished  chairman  of  the  Committee  on  Foreign 
Relations  (Mr.  Fulbrigiit)  and  he  agrees  to  this  unanimous-consent  request  as 
to  the  reference  of  the  bill. 

The  Presiding  Officer.  Is  there  objection? 

Mr.  Javits.  Mr.  President,  may  I  hear  the  unanimous-consent  request? 

Mr.  Ervix.  It  was  that  this  bill,  which  deals  with  Executive  agreements, 
shall  be  referred  initially  to  the  Committee  on  the  Judiciary,  and  that  after 
the  Committee  on  the  Judiciary  has  completed  its  consideration  of  the  bill,  it 
then  be  referred  to  the  Committee  on  Foreign  Relations.  I  assure  the  Senator 
from  New  York  that  I  have  consulted  with  the  distinguished  chairman  of  the 
Committee  on  Foreign  Relations,  and  he  has  agreed  to  this  reference. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

Mr.  Ervin.  Mr.  President,  I  ask  unanimous  consent  that  the  text  of  the  bill 
be  printed  in  the  Record  at  this  point. 

There  being  no  objection,  the  bill  was  ordered  to  be  printed  in  the  Record, 
as  follows : 

S.  3475 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United 
States  of  Ameriea  in  Congress  assembled,  Whereas,  the  Constitution  of  the 
United  States  established  a  system  of  shared  powers  between  the  legislative 
and  executive  branches  of  the  United  Staes  Government  in  the  making  of  in- 
ternational agreements ;  and  whereas,  the  Congress  finds  that  its  powers  have 
been  substantially  eroded  by  the  use  of  so-called  executive  agreements,  and  the 
Senate  is  thereby  prevented  from  performing  its  duties  under  section  2.  Article 
II,  of  the  Constitution,  which  provides  that  the  President  "shall  have  power, 
by  and  with  the  advice  and  consent  of  the  Senate,  to  make  treaties,  provided 
two-thirds  of  the  Senators  present  concur,"  and,  whereas,  the  Congress  is  often 
prevented  from  participating  in  the  conduct  of  foreign  relations  by  way  of 
prior  statute  or  concurrent  resolution,  therefore  be  it  enacted  as  follows  : 

Section  1.  (a)  In  furtherance  of  the  provisions  of  the  United  States  Consti- 
tution regarding  the  sharing  of  powers  in  the  making  of  international  agree- 
ments, any  executive  agreement  made  on  or  after  the  date  of  enactment  of 
this  Act  shall  be  transmitted  to  the  Secretary  of  State,  who  shall  then  trans- 
mit that  agreement  (bearing  an  identification  number)  to  the  Congress.  How- 
ever, any  such  agreement  the  immediate  disclosure  of  which  would,  in  the 
opinion  of  the  President,  be  prejudicial  to  the  security  of  the  United  States 
shall  instead  be  transmitted  by  the  Secretary  to  the  Committee  on  Foreign  Re- 
lations of  the  Senate  and  the  Committee  on  Foreign  Affairs  of  the  House  of 
Representatives  under  an  appropriate  written  injunction  of  secrecy  to  be  re- 
moved only  upon  due  notice  from  the  President.  Each  committee  shall  person- 
ally notify  the  members  of  its  House  that  the  Secretary  has  transmitted  such 
an  agreement  with  an  injunction  of  secrecy,  and  such  agreement  shall  thereaf- 
ter be  available  for  inspection  only  by  such  members. 

(b)  Except  as  otherwise  provided  under  subsection  (d)  of  this  section,  any 
such  executive  agreement  shall  come  into  force  with  respect  to  the  ITnited 
States  at  the  end  of  the  first  period  of  60  calendar  days  of  continuous  session 
of  Congress  after  the  date  on  which  the  executive  agreement  is  transmitted  to 
Congress  or  such  committees,  as  the  case  m.ay  be,  unless,  between  the  date  of 
transmittal  and  the  end  of  the  60-day  period,  both  Houses  pass  a  concurrent 
resolution  stating  in  substance  that  both  houses  do  not  approve  the  executive 
agreement. 

(c)  For  the  purpose  of  subsection  (b)  of  this  section — 

(1)  continuity  of  session  is  broken  only  by  an  adjournment  of  Congress  sine 
die;  and 
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(2)  the  days  on  which  either  House  is  not  in  session  because  of  an  adjourn- 
ment of  more  than  3  days  to  a  day  certain  are  excluded  in  the  computation  of 
the  60-day  period. 

(d)  Under  provisions  contained  in  an  executive  agreement,  the  agreement 
may  come  into  force  at  a  time  later  than  the  date  on  which  the  agreement 
comes  into  force  under  subsections  (b)  and  (c)  of  this  section. 

Sec.  2.  For  purposes  of  this  Act,  the  term  "executive  agreement"  means  any 
bilateral  or  multilateral  international  agreement  or  commitment,  other  than  a 
treaty,  which  is  binding  upon  the  United  States,  and  which  is  made  by  the 
President  or  any  officer,  employee  or  representative  of  the  executive  branch  of 
the  United  States  Government. 

Sec.  3.  (a)  This  section  is  enacted  by  Congress — 

(1)  as  an  exercise  of  the  rule-making  power  of  the  Senate  and  the  House  of 
Representatives,  respectively,  and  as  such  it  is  deemed  a  part  of  the  rules  of 
each  House,  respectively,  but  applicable  only  with  resi>ect  to  the  procedure  to 
be  followed  in  that  House  in  the  case  of  concurrent  resolutions  described  by 
subsection  (b)  of  this  section;  and  it  supersedes  other  rules  only  to  the  extent 
that  they  are  inconsistent  therewith ;  and 

(2)  with  full  recognition  of  the  constitutional  right  of  either  House  to 
change  the  rules  (so  far  as  relating  to  the  procedure  of  that  House)  at  any 
time,  in  the  same  manner  and  to  the  same  extent  as  in  the  case  of  any  other 
rule  of  that  House. 

(b)  For  the  purposes  of  this  section,  "concurrent  resolution"  means  only  a 
concurrent  resolution  of  either  House  of  Congress,  the  matter  after  the  resolv- 
ing clause  of  which  is  as  follows :  "That  the  Congress  does  not  approve  the  ex- 
ecutive agreement  niim])ered transmitted  to  (Congress)   (the  Committee  on 

Foreign  Relations  of  the  Senate  and  the  Committee  on  Foreign  Affairs  of  the 

House  of  Representatives)   by  the  President  on  ,  19 — ",  the  blank 

spaces  threin  being  appropriately  filled,  and  the  appropriate  words  within  one 
of  the  parenthetical  phrases  being  used ;  but  does  not  include  a  concurrent  res- 
olution which  specifies  more  than  one  executive  agreement. 

(c)  A  concurrent  resolution  with  respect  to  an  executive  agreement  shall  be 
referred  to  a  committee  (and  all  concurrent  resolutions  with  respect  to  the 
same  executive  agreement  shall  be  referred  to  the  same  committee)  by  the 
President  of  the  Senate  or  the  Speaker  of  the  House  of  Representatives  as  the 
case  may  be. 

(d)  (1)  If  the  committee  to  which  a  concurrent  resolution  with  respect  to  an 
executive  agreement  has  been  referred  has  not  reported  it  at  the  end  of  20  cal- 
endar days  after  its  introduction,  it  is  in  order  to  move  either  to  discharge  the 
committee  from  further  consideration  of  the  concurrent  resolution  or  to  dis- 
charge the  committee  from  further  consideration  of  any  other  concurrent  reso- 
lution with  respect  to  the  executive  agreement  which  has  been  referred  to  the 
committee. 

(2)  A  motion  to  discharge  may  be  made  only  by  an  individual  favoring  the 
concurrent  resolution,  is  highly  privileged  (except  that  it  may  not  be  made 
after  the  committee  has  reported  a  concurrent  resolution  with  respect  to  the 
same  executive  agreement),  and  debate  thereon  shall  be  limited  to  not  more 
than  1  hour,  to  be  divided  equally  between  those  favoring  and  those  opposing 
the  resolution.  An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in 
order  to  move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or  disa- 
greed to. 

(3)  If  the  motion  to  discharge  is  agreed  to  or  disagreed  to,  the  motion  may 
not  be  renewed,  nor  may  another  motion  to  discharge  the  committee  be  made 
with  respect  to  any  other  concurrent  resolution  with  respect  to  the  same  exec- 
utive agreement. 

(e)  (1)  When  the  committee  has  reported,  or  has  been  discharged  from  fur- 
ther consideration  of,  a  concurrent  resolution  with  respect  to  an  executive 
agreement,  it  is  at  any  time  thereafter  in  order  (even  though  a  previous  mo- 
tion to  the  same  effect  has  been  disagreed  to)  to  move  to  proceed  to  the  con- 
sideration of  the  resolution.  The  motion  is  highly  privileged  and  is  not  debata- 
ble. An  amendment  to  the  motion  is  not  in  order,  and  it  is  not  in  order  to 
move  to  reconsider  the  vote  by  which  the  motion  is  agreed  to  or  disagreed  to. 

(2)  Debate  on  the  concurrent  resolution  shall  be  limited  to  not  more  than  10 
hours,  which  shall  be  divided  equally  between  those,  favoring  and  those  oppos- 
ing  the   resolution.   A  motion   further  to   limit   debate   is   not   debatable.   An 
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amendment  to,  or  motion  to  recommit,  the  concurrent  resolution  is  not  in 
order,  and  it  is  not  in  order  to  move  to  reconsider  ttie  vote  by  which  the  con- 
current resolution  is  agreed  to  or  disagreed  to. 

(f)  (1)  Motions  to  postpone,  made  with  respect  to  the  discharge  from  com- 
mittee, or  the  consideration  of  a  concurrent  resolution  with  respect  to  an 
agreement,  and  motions  to  proceed  to  the  consideration  of  other  business,  shall 
be  decided  without  debate. 

(2)  Appeals  from  the  decisions  of  the  Chair  relating  to  the  application  of 
the  rules  of  the  Senate  or  the  House  of  Representatives,  as  the  case  may  be, 
to  the  procedure  relating  to  a  concurrent  resolution  with  respect  to  an  execu- 
tive agreement  shall  be  decided  without  debate. 


[From  the  Congressional  Record,  vol.  115,  No.  105,  June  25,  1969] 
Proceedings  and  Deb.ite  of  the  91st  Congress,  Second  Session 

]V ATIONAL    COM  MITMEKTS 

A  resolution  (S.  Res.  85)  expressing  the  sense  of  the  Senate  relative  to  com- 
mitments to  foreign  powers. 

Mr.  Ervin.  Mr.  President,  Senate  Resolution  85,  the  so-called  national  com- 
mitments resolution,  signifies  what  hopefully  may  be  an  important  watershed 
in  our  Nation's  constitutional  history.  The  resolution  is  evidence  of  the  fact 
that  the  Senate  has  once  again  become  alert  to  its  responsibilities  in  the  field 
of  foreign  affairs.  This  resolution  is  a  declaration  that  the  Senate  henceforth 
will  insist  upon  its  constitiitional  prerogatives.  And  it  is  a  promise  to  the 
American  people  that  the  Senate  intends  to  discharge  its  obligations  as  the 
representative  of  the  people's  voice  in  the  making  of  foreign  policy.  As  such,  I 
support  the  resolution  wholeheartedly,  and  urge  its  adoption. 

While  I  support  the  resolution  and  commend  the  efforts  of  the  junior  Sena- 
tor from  Arkansas  in  bringing  it  forth,  I  cannot  help  observing  that  it  is  un- 
fortunate that  such  a  declaration  by  the  Senate  has  become  necessary.  The 
resolution  is  testimony  to  the  fact  that  over  the  courese  of  the  past  50  years, 
and  especially  since  World  W'ar  II,  the  power  to  make  foreign  policy  has 
shifted  almost  entirely  to  the  President.  This  trend  has  gone  so  far  that  a 
theory  has  developed  that  the  making  of  foreign  policy  is  solely  the  president's 
prerogative.  This  view  is  held  by  a  large  segment  of  the  Nation's  political 
scientists.  It  is  shared  by  much  of  the  public  and,  needless  to  say,  it  is  force- 
fully espoused  by  the  executive  branch  as  well. 

Under  this  theory.  Congress  is  considered  to  be  little  more  than  a  rubber- 
stamp  of  the  executive  branch.  The  functions  of  Congress  is  to  approve  what 
the  Executive  does  in  foreign  afliairs,  to  appropriate  the  money  it  seeks  with- 
out question  or  cavil,  and  to  give  its  automatic  consent  and  the  support  to 
whatever  policy  comes  from  the  executive  branch.  As  the  foremost  advocate  of 
this  theory,  the  Department  of  State  often  makes  little  effort  to  hide  its  belief 
that  foreign  policy  is  much  too  important  and  much  too  complicated  to  be  left 
to  the  untutored  mercies  of  mere  Senators  and  Representatives.  In  its  view, 
foreign  affairs  must  be  exclusively  the  concern  of  experts,  of  which  class,  the 
Department  considers  itself  the  epitome.  The  Department  and  those  who  share 
its  viev.'s  make  the  common  mistake  of  the  confusing  information  for  knowl- 
edge and  knowledge  for  wisdom.  They  are  ignorant  of  that  definition  which  is 
singularly  appropriate  in  this  context — that  an  expert  is  one  who  knows  about 
nothing. 

This  feeling  that  tb.e  Senate  intrudes  upon  the  President's  constitutional  du- 
ties when  it  seeks  to  isarticipate  in  the  formulation  of  foreign  policy  reflects  a 
state  of  affairs  w^hich  has  existed  for  some  time.  It  is  not  a  happy  moment 
when  the  Senate  must  in  a  resolution  declare  that  foreign  policy  is  a  product 
of  "action  taken  by  the  executive  and  legislative  branches  of  the  U.S.  Govern- 
ment." This  is  clear  from  the  plain  words  of  the  Constitution.  Unfortunately, 
because  of  the  abdicatcon  of  its  constitutional  responsibilities  over  the  past 
decades,  the  point  has  now  been  reached  when  the  Senate  must  try  to  regain 
— first  symbolically,  as  by  the  adoption  of  the  resolution — and  then  in  practice, 
its  coequal  role  in  the  formulation  of  foreign  policy. 

The  present  low  state  of  the  Senate's  power  in  the  field  of  foreign  policy 
was  forcefully  brought  home  to  me  during  hearings  conducted  by  the  Subcom- 
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mittee  on  Separation  of  Powers  in  mid-1967.  The  Subcommittee  on  Separation 
of  Powers  was  establislied  earlier  in  that  year  to  examine  the  doctrine  of  divi- 
sion of  powers  established  by  the  Constitution  and  to  evaluate  its  modern 
strength  and  significance.  At  its  first  hearings,  the  subcommittee  received  testi- 
mony from  the  Senator  from  Arkansas  (Mr.  Fulbkight)  and  from  the  then 
Senator  from  Oregon,  Mr.  Morse,  outlining  their  views  of  the  responsibilities 
of  Congress  in  the  making  of  foreign  policy.  In  their  testimony  they  described 
the  persistent  trend  to  Executive  supermacy  in  this  field.  The  Senator  from 
Arkansas  (Mr.  Fulbkight)  summarized  the  major  events  which  have  marked 
tlie  decline  of  congressional  influence  in  foreign  policy : 

The  authority  of  Congress  in  foreign  policy  has  been  eroding  steadily  since 
1940,  the  year  of  America's  emergence  as  a  major  and  permanent  participant 
in  world  affairs,  and  the  erosion  has  created  a  significant  constitutional  imbal- 
ance. Many,  if  not  most,  of  the  major  decisions  of  American  foreign  policy  in 
this  era  have  been  executive  decisions.  Roosevelt's  destroyer  deal  of  1940,  for 
example,  under  which  50  American  ships  were  given  to  Great  Britain  in  her 
hour  of  peril  in  exchange  for  naval  bases  in  the  Western  Hemispher,  was  con- 
cluded by  executive  agreement,  ignoring  both  the  treaty  power  of  the  Senate 
and  the  war  power  of  the  Congress,  despite  the  fact  that  it  was  a  commitment 
of  the  greatest  importance,  an  act  in  violation  of  the  international  law  of  neu- 
trality, an  act  which  according  to  Churchill,  gave  Germany  legal  cause  to  de- 
clare war  on  the  United  States.  The  major  wartime  agreements — Quebec,  Teh- 
ran, Yalts,  and  Postdam — which,  as  it  turned  out  were  to  form  the  de  facto 
settlement  of  World  War  II.  were  all  reached  without  the  formal  consent  of 
the  Congress.  Since  World  War  II  the  United  States  has  fought  two  wars 
without  benefit  of  congressional  declaration  and  has  engaged  in  numerous 
small-scale  military  activities — in  the  Middle  East,  for  example,  in  1958,  and 
in  the  Congo  on  several  occasions — without  meaningful  consultation  with  the 
Congress. 

That  the  Cnngress  shares  constitutional  power  with  the  executive  branch  in 
the  making  of  foreign  policy  is  clear,  as  I  have  said,  from  the  plain  words  of 
the  Constitution  itself.  In  his  statement  to  the  subcommittee.  Senator  Morse 
summarized  the  powers  in  the  field  of  foreign  policy  allocated  to  the  President 
and  to  Congress : 

Scholars  in  the  field  generally  recognize  that  under  the  Constitution  the 
powers  in  the  field  of  foreign  policy  and  war  were  divided  between  Congress 
and  the  President.  The  President  was  made  Commander  in  Chief  of  the  Army, 
Navy,  and  militia  when  called  into  service.  He  was  given  the  power  to  receive 
Ambassadors  and  other  Public  Ministers  and  the  duty  to  see  that  the  laws  be 
faithfully  executed. 

Congress  was  given  the  power  to  declare  war,  to  raise  and  support  armies 
and  provide  and  maintain  a  Navy,  to  make  rules  governing  these  forces,  to 
provide  for  organizing  and  calling  forth  the  militia,  and  to  regulate  commerce 
with  foreign  nations.  In  addition,  Congress  was  to  make  all  laws  necessary  for 
carrying  out  the  powers  vested  in  the  Government  and  was  given  the  power  of 
the  purse  through  the  provision  that  no  moneys  could  be  drawn  from  the 
Treasury  without  an  appropriation  by  law. 

In  addition,  of  course,  the  Senate  has  the  responsibility  of  confirming  ap- 
pointments to  diplomatic  posts  and  by  two-thirds  vote  must  give  its  "advice 
and  consent"  to  treaties  before  they  become  effective. 

Despite  this  constitutional  power  and  responsibility,-the  post-World  War  II 
years  have  seen  a  failure  on  Congress  part  to  play  an  active,  creative  role  in 
the  making  of  foreign  policy.  The  report  on  the  resolution  by  the  Foreign  Re- 
lations Committee  traces  the  reasons  for  this  decline : 

[T]he  basic  cause  has  been  the  unfamiliarity  of  world  involvement  and  re- 
current crisis  to  the  American  people  and  their  government.  Prior  to  1940  for- 
eign crises  were  infrequent  and  therefore  put  no  lasting  strain  on  our 
institiitions. 

Since  1940  crisis  has  been  chronic  and  coming  as  something  new  in  our  expe- 
rience, has  given  rise  to  a  tendency  toward  anxious  expediency  in  our  response 
to  it.  The  natural  expedient — natural  because  of  the  real  or  seeming  need  for 
speed — has  been  executive  action. 

In  other  words,  the  trend  to  Executive  supremacy  is  a  product  of  the  cold 
war  and  of  recurrent  and  almost  constant  crisis  in  which  the  stakes  are  often 
the  very  survival  of  this  country  and  the  world.  Since  the  United  States  be- 
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came  the  major  actor  in  world  affairs,  we  have  become  involved  in  almost  every 
event  everywhere  on  the  globe,  and  even  our  noninvolvement  is  a  key  element 
in  the  affairs  of  other  nations.  The  sheer  size,  complexity,  and  critical  nature 
of  America's  foreign  policy  has  led  to  a  feeling  that  only  the  President  with 
his  advisers  can  adequately  formulate  as  well  as  execute  foreign  policy. 

Congress  itself  acquiesced  and  supported  the  preeminent  role  of  the  Execu- 
tive. Understandably,  Congress  became  reluctant  to  question  the  judgment — be- 
fore the  fact — of  the  President  and  his  advisers.  The  salutary  principle  of  a 
non-partisan  foreign  policy — "Politics  stops  at  the  water's  edge" — developed 
into  a  withdrawal  of  Congress  from  any  significant  role  in  the  formulation  of 
foreign  policy. 

Evidence  of  this  withdrawal  of  Congress  from  its  constitutional  obligations 
can  be  seen  in  almost  every  aspect  of  our  policy.  In  the  years  since  World 
War  II,  for  example,  the  treaty  power  which  the  President  shares  with  the 
Senate  has  atrophied.  Since  1946,  the  United  States  has  become  a  party  to 
more  than  5,000  international  agreements,  but  only  245  of  them  have  been 
treaties.  The  great  bulk  are  executive  agreements.  The  executive  agreement,  of 
course,  is  a  purely  executive  contract.  Unlike  the  treaty,  which  requires  two- 
thirds  approval  by  the  Senate,  the  executive  agreement  can  be  negotiated  and 
executed  without  Senate  advice  or  Senate  consent.  For  the  most  part,  the  pub- 
lic and  the  Senate  are  not  even  aware  when  these  executive  agreements  are 
made  or  what  they  contain. 

In  an  effort  to  obtain  a  fuller  understanding  of  the  use  of  executive  agree- 
ments and  their  influence  on  the  distribution  of  power  between  the  Executive 
and  Congress  in  the  field  of  foreign  policy,  the  Subcommittee  on  Separation  of 
Powers  recently  asked  the  Department  of  State  to  analyze  all  of  the  executive 
agreements  entered  into  since  World  War  II.  The  Department  of  State  was  re- 
quested to  collect  all  the  agreements,  classify  them  by  subject  matter,  and 
state  the  legal  or  constitutional  authority  under  which  they  were  made. 

It  took  the  Department  almost  4  months  to  prepare  the  report  the  subcom- 
mittee requested  on  these  5,000  executive  agreements.  Their  report  totals  al- 
most 300  typewritten,  legal-sized  pages.  It  is  not,  I  must  stress,  a  reprint  of 
the  agreements  nor  an  exhaustive  analysis  of  their  terms,  their  legal  effect,  or 
even  their  legal  underpinning.  It  is  merely  a  listing  by  subject  matter  of  the 
agreements  and  a  listing  by  citation  of  the  authority  for  each. 

The  accompanying  memorandum  by  the  Department  states : 

From  time  to  time  comparisons  are  made  between  the  number  of  treaties 
and  the  numbers  of  so-called  executive  agreements  made  .  .  .  that  this  study 
covers  nearly  5,000  international  agreements  other  than  treaties  made  during 
the  period  1946-1968.  During  the  same  period,  and  not  counting  certain  earlier 
treaties  which  were  brought  into  force  during  the  period,  245  treaties  (121  bi- 
lateral, 124  multilateral)  were  made  and  brought  into  force  and  have  been 
published  or  are  in  the  process  of  being  published  in  the  Treaties  and  Other 
International  Acts  Series  and  the  permanent  statutory  volumes  (UST).  A  com- 
parison merely  on  the  basis  of  total  figure  is.  of  coiirse,  meaningless. 

While  it  is  true  that  the  mere  enumeration  of  these  agreements  is  not  con- 
clusive proof  that  the  executive  agreement  has  supplanted  the  treaty,  it  is 
enough  to  warrant  a  full-scale  study  of  the  importance  of  the  executive  agree- 
ment and  its  effect  on  the  Senate's  role  in  treatymaking. 

The  Senate  cannot  take  at  face  value  the  assertion  by  the  Department  that 
every  agreement  is  properly  based  iipon  constitutional  authority  and  that  all 
are  consistent  with  congressional  delegations  of  authority  and  existing  law. 
Many  of  them,  it  appears,  were  made  according  to  the  President's  "inherent 
powers"  to  conduct  foreign  policy.  But  what  those  "inherent  powers"  consist 
of,  and  whether  executive  agreements  signed  under  such  authority  trespass  on 
the  Senate's  treaty  powers,  are  questions  which  the  Senate  ought  to  answer 
for  itself  if  it  is  to  give  substantive  meaning  to  the  resolution. 

The  quantitative  increase  in  the  use  of  executive  agreements  in  recent  dec- 
ades has  been  matched  by  an  increase  in  their  qualitative  standing.  Where 
once  the  exectitive  agreement  was  a  decidedly  subordinate  instrument  reserved 
for  international  "housekeeping"  arrangements,  now  it  is  often  alleged  that  the 
executive  agreement  stands  on  an  equal  footing  with  the  treaty.  It  is  com- 
monly asserted,  for  example,  that  anything  which  can  be  done  by  treaty  can 
be  done  by  executive  agreement.  Thus,  the  President,  under  this  view,  has  the 
power  to  determine  whether  the  Senate  will  play  any  role  in  making  foreign 
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commitments  by  his  clioise  of  using  executive  agreements  or  formal  treaty. 
The  logical  result  of  such  a  theory  is  to  make  a  dead-letter  of  the  Senate's 
prerogatives  under  article  II,  section  2. 

The  executive  agreement  also  may  be  in  the  process  of  becoming  equivalent 
to  the  treaty  in  its  effect  on  domestic  law.  Treaties,  under  the  Constitution, 
are  part  of  the  supreme  law  of  the  land  and  prior,  inconsistent  statutes  are  in- 
ferior to  provisions  of  treaties.  Until  recently,  executive  agreements  were  not 
thought  to  have  this  same  legal  standing.  But  the  controversy  last  year  over 
the  international  Anti-Dumping  Code  suggests  that  the  executive  branch  would 
lilve  to  see  even  this  distinction  erased. 

The  international  code  was  negotiated  during  the  Kennedy  round  of  interna- 
tional trade  negotiations  despite  a  prior  warning  from  the  Senate  that  the  au- 
thority to  negotiate  did  not  extend  so  far  as  to  authorize  an  agreement  to  pre- 
vent dumping  of  goods  on  the  international  market  which  was  at  variance 
with  existing  statutory  law.  Nonetheless,  the  U.S.  representative  negotiated  an 
agreement  whicli  was  in  a  number  of  respects  inconsistent  with  the  Anti- 
Dumping  Act  passed  by  Congress  in  1921.  Although  the  executive  branch  never 
actually  conceded  that  there  was  a  conflict  between  the  two,  it  was  generally 
agreed  that  the  two  were  inconsistent.  In  my  judgment  this  was  a  clear  at- 
tempt on  the  part  of  the  executive  branch  to  utilize  an  executive  agreement  to 
repeal  or  modify  prior  existing  statutory  law  adopted  by  Congress. 

As  a  result  of  the  dispute  which  arose  over  the  1967  code,  the  Senate 
adopted  a  provision  in  the  Renegotiation  Amendments  Act  of  1968  which 
would  have  suspended  the  code.  However,  the  compromise  language  adopted  by 
conference  committee  permits  the  code  to  come  into  effect  but  states  that  in 
the  event  of  a  conflict  between  the  1967  code  and  the  1921  act  the  latter  is  to 
govern.  It  is  possible  to  interpret  this  series  of  events  as  precedent  for  the 
principle  that  executive  agreements  can  modify  prior  inconsistent  statutes  un- 
less the  Congress  takes  aflBrmative  steps,  as  it  did  in  this  case,  to  make  clear 
that  the  prior  legislation  is  still  primary.  If  such  a  theory  were  accepted,  then 
all  legal  distinctions  between  executive  agreements  and  treaties  would  be  elim- 
inated. Executive  agreements  made  by  the  President  would  then  become  part 
of  the  supreme  law  of  the  land  without  the  necessity  of  ratification  by  the 
Senate. 

If  Congress  is  to  reassert  its  prerogatives  in  foreign  policy,  as  Resolution  85 
declares,  then  one  of  its  first  tasks  should  be  to  scrutinize  all  past  executive 
agreements  to  assure  itself  that  each  was  made  under  proper  legal  and  consti- 
tutional authority.  Even  more  important,  the  Senate  should  demand  to  be  in- 
formed of  all  future  executive  agreements  as  they  are  being  negotiated  and 
should  satisfy  itself  that  the  United  States  is  not  entering  into  an  interna- 
tional commitment  by  exclusively  executive  action  which  should  instead  be  a 
product  of  the  joint  Senate-Presidential  function  of  treatymaking. 

The  increase  in  use  and  importance  of  the  executive  agreement  as  been 
matched  by  the  reduced  role  of  the  Senate  in  the  treatymaking  process  itself. 
Treaties  are  now  reserved  for  the  most  solemn  of  international  commitments. 
It  sometimes  appears  that  the  President  submits  international  agreements  in 
treaty  form  when  he  wishes  to  give  particular  public  stature  to  an  agreement. 
With  the  fiinfare  and  publicity  given  to  such  agreements,  the  Senate  has  little 
actual  power  to  alter  their  terms,  or  even  express  its  views  on  the  nature  and 
scope  of  the  obligations  they  represent.  Invariably  Senate  misgivings  about 
terms  of  treaties  are  represented  as  obstructionist  tactics.  The  argument  is  re- 
peatedly heard  that  so  much  time  and  trouble  has  gone  into  negotiations  that 
nothing  can  be  permitted  which  would  jeopardize  the  agreements  which  have 
been  reachefl. 

The  Subcommittee  on  Separation  of  Powers'  hearings  contain  an  editorial 
from  the  New  York  Times  of  INIarch  10,  1967,  which  eptiomizes  this  attitude. 
The  Times  said : 

A  treaty  is  a  contract  negotiated  by  the  executive  branch  with  the  govern- 
ment of  one  or  more  other  countries.  In  the  process  there  is  normally  hard 
bargaining  and  the  final  result  usually  represents  a  compromise  in  which  ev- 
eryone has  made  concessions.  Thus  when  the  Senate  adds  amendments  or  res- 
ervations to  a  treaty,  it  is  unilaterally  changing  the  terms  of  a  settled  bargain. 
The  practical  effect  of  such  action  is  really  to  reopen  the  negotiations  and 
force  the  other  party  or  parties  to  re-examine  their  previously  offered  ap- 
proval. 
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Every  time  the  Senate  exercises  this  privilege  it  necessarily  casts  doubt 
upon  the  credibility  of  the  President  and  his  representatives  and  weakens  the 
bargaining  power  of  the  United  States  in  the  international  arena.  The  Senate's 
power  to  do  this  is  unquestioned,  but  it  is  equally  unquestionable  that  this 
power  is  best  used  only  to  express  the  gravest  of  concerns,  especially  in  a  pe- 
riod of  crisis  such  as  is  posed  by  the  Vietnam  war  and  efforts  to  end  it. 

The  Department  of  State  is  not  aware  of  the  fact  that  the  Senate's  ability 
to  "advise"  on  major  treaties  is  generally  nullified  by  the  pressures  which  are 
brought  to  bear  to  obtain  its  "consent."  As  long  ago  as  1953,  Secretary  of 
State  Didles  di-splayed  a  commendable  approach  to  the  problem.  He  said  : 

"The  Constitution  provides  that  the  President  shall  have  power  to  make 
treaties  by  and  with  the  advice  and  consent  of  the  Senate.  This  administration 
recognizes  the  significance  of  the  word  "advice."  It  will  be  our  effort  to  see 
that  the  Senate  gets  its  opportunity  to  "advise  and  consent"  in  time  so  that  It 
does  not  have  to  choose  between  adopting  treaties  it  does  not  like,  or  embar- 
rassing our  international  position  by  rejecting  what  has  already  been  negoti- 
ated out  with  foreign  governments." 

The  fact  is,  however,  that  the  executive  branch  In  practice  prefers  to  take 
full  advantage  of  the  position  expressed  in  the  New  York  Times. 

As  an  example  of  this  approach  at  work  I  would  cite  the  recent  Senate  ac- 
tion on  the  Nonproliferation  Treaty.  Certain  Senators,  including  myself,  were 
seriously  concerned  about  the  nature  of  the  commitment  that  the  treaty  im- 
posed upon  the  United  States.  Our  concern  was  that  the  United  States  was  ob- 
ligating itself  to  come  to  the  aid  of  any  nation  signing  the  treaty  that  was 
thereafter  attacked  with  nuclear  weapons  or  threatened  with  nuclear  black- 
mail, and  that  this  commitment  went  beyond  our  obligations  under  the  United 
Nations  Charter.  Our  belief  that  the  Nonproliferation  Treaty  could  be  the 
basis  for  a  major  expansion  of  U.S.  overseas  commitments  was  based  on  a  res- 
olution passed  by  the  United  Nations  Security  Council  and  a  simultaneous 
statement  of  the  United  States  in  the  United  Nations,  both  of  which  occurred 
only  11  days  before  the  treaty  was  signed.  These  declarations  were  clearly  for 
the  purpose  of  assuring  nonnuclear  nations  that  signed  the  treaty  that  they 
would  be  protected  from  nuclear  attack  and  blackmail.  In  my  opinion,  the  res- 
olution and  U.S.  statement  amounted  to  a  thinly  veiled  commitment  that  we 
would  come  to  their  immediate  a.ssistance.  In  other  words,  the  United  States 
was  giving  an  imi)licit  guarantee  of  protection  to  these  nations  as  the  price  for 
their  accepting  the  treaty. 

Since  supporters  of  the  treaty  denied  that  this  was  the  correct  interpretation 
of  these  statements  and  assurances.  I  introduced  a  reservation  to  the  treaty  to 
make  their  judgment  crystal  clear.  My  purpose  was  to  make  certain  that  no 
nonnuclear  nation  would  sign  the  treaty  under  the  misapprehension  that  the 
United  States,  by  these  words,  had  made  a  national  commitment  to  send  our 
boys  into  liattle  again  to  die,  without  authorization  from  the  Congress  of  the 
United  States.  As  I  said  at  the  time  of  the  debate  on  the  treaty,  we  have  had 
much  less  than  this  get  us  into  war  in  the  past.  I  said : 

We  are  in  a  war  today,  a  war  in  which  over  32,000  American  boys  have 
been  killed  in  South  Vietnam.  We  were  placed  in  that  war  by  the  act  of  the 
President  of  the  United  States.  He  did  not  have  a  single  statement  to  make  as 
strong  as  this  reply  of  the  United  States  to  the  resolution  in  the  United  Na- 
tions Security  Council  to  justify  his  actions. 

The  reaction  from  the  Department  of  State  to  Senate  efforts  to  clarify  the 
treaty  was  that  any  attempt  to  attach  a  reservation  woidd  destroy  the  delicate 
political  agreement  that  had  been  reached.  If  a  reservation  were  adopted,  the 
treaty  would  have  to  be  renegotiated.  In  the  words  of  the  Department,  a  reser- 
vation would  cause  "a  stampede  which  might  very  well  mean  the  demise  of 
the  treaty."  Even  my  alternative  of  adopting  an  "under.standing" — which  is  a 
purely  domestic  matter  between  the  President  and  the  Senate — was  rejected. 
Again,  the  argimient  was  that  such  a  step  might  be  misinterpreted  by  other 
nations  and  destroy  the  treaty's  acceptability  to  them. 

It  is  my  feeling  that  the  Senate  had  an  obligation  to  make  clear  its  views 
on  the  nature  and  extent  of  the  commitments  contained  in  the  treaty.  It  was 
evident  that  the  Senate  was  not  in  favor  of  any  new  commitment  of  the 
United  States  to  defend  nations  attacked  or  threatened  by  nuclear  weapons 
other  than  those  imposed  by  existing  treaty  obligations.  It  is  my  judgment 
that  the  Senate  ought  to  have  made  this  interpretation  explicit  in  the  form  of 
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a  "reservation,"  or  at  least  an  '•understanding."  Our  experience  in  the  past  lias 
shown  us  that  vague  words  which  all  agree  at  one  moment  in  history  mean 
one  thing,  can  at  another  point  in  time  be  used  as  the  basis  for  quite  a  differ- 
ent purpose.  What  individual  Senators  may  think  deep  in  their  hearts  about 
the  meaning  of  a  treaty  is  irrelevant  if  its  words  and  legislative  history  mean 
something  else  entirely.  In  acts  as  important  as  the  ratification  of  treaties,  the 
Senate  has  an  obligation  to  make  explicit  its  views  on  the  nature  and  limits  of 
the  obligations  which  the  United  States  is  incurring.  And  especially  in  so  criti- 
cal an  area  as  nuclear  policy  v:e  should  be  extremely  reluctant  to  substitute 
private  faith  in  unoflacial  assurances  for  explicit  limitations  that  no  one  can 
mistake  or  misinterpret.  In  the  past,  we  have  seen  to  our  dismay  what  can  re- 
sult from  vaguely  worded  grants  of  power  or  authority. 

The  story  of  the  Nonproliferation  Treaty  is  illustrative  of  the  low  state  to 
which  the  Senate's  role  in  treatymaking  has  fallen.  Since  treaties  are  reserved 
for  major  declarations,  and  there  is  no  room  for  reservations  or  understand- 
ings, the  Senate  generally  is  left  with  little  choice  but  to  approve  them,  lest 
the  President  be  repudiated  in  the  eyes  of  the  whole  world.  As  a  consequence, 
major  treaties  do  not  offer  much  room  for  the  Senate  in  the  exercise  of  its 
"advice  and  consent"  function. 

Of  course,  the  reduced  role  of  the  Senate  and  Congress  in  foreign  policy  is 
best  illustrated  by  the  events  leading  up  to  our  major  involvement  in  Vietnam. 
As  has  happened  all  too  often  in  recent  years,  the  President  sought  congres- 
sional approval  of  his  actions  in  the  heat  of  crisis.  The  Congress  always  finds 
it  difficult  to  refuse  a  President  when  he  calls  for  national  support  at  such  a 
moment.  There  has  been  much  debate  over  the  legal  character  and  effect  of  the 
Tonkin  Gulf  resolution.  In  my  judgment  the  resolution  did  authorize  the  Presi- 
dent to  put  the  Armed  Forces  into  Vietnam,  however  wise  a  decision  that  may 
have  been. 

Debate  on  the  meaning  of  the  resolution  has  led  in  turn  to  a  consideration 
of  the  larger  question  of  whether  the  President  has  inherent  power  to  commit 
U.S.  forces  to  fight  overseas  in  the  absence  of  congressional  authority.  Those 
who  hold  to  this  view  argue  that  in  these  modem  times  the  President  must 
and  does  have  the  independent  power  to  employ  American  armed  might  in  the 
world  in  order  to  safeguard  our  national  security.  Implicit  in  this  view  and 
perhaps  explicit  is  the  idea  that  the  Constitution  is  outmoded.  I  cannot  agree 
with  such  a  view. 

In  Youngstown  Sheet  &  Tube  Co.  against  Sawyer  the  famous  case  on  the  le- 
gality of  President  Truman's  seizure  of  the  steel  mills  during  the  Korean  war. 
the  issue  of  the  President's  "inherent  war  powers"  was  raised.  Mr.  Justice 
P.lack's  opinion  in  that  case  contained  what  I  regard  as  the  most  ringing  reaf- 
firmation of  the  doctrine  of  separation  of  powers  that  has  ever  been  made.  In 
rejecting  the  contention  that  the  President  had  the  power  to  seize  the  steel 
mills  as  an  exercise  of  his  authority  as  Commander  in  Chief  Justice  Black 
said  the  power  belonged  to  Congress.  The  existence  of  a  crisis  was  no  excuse 
for  going  beyond  the  words  of  the  Costitution.  Justice  Black  said : 

"The  founders  of  this  nation  entrusted  the  law-making  power  to  the  Con- 
gress alone  in  both  good  and  bad  times." 

I  do  not  claim  to  be  an  expert  on  the  subject  of  the  v/ar  powers  of  the  Pres- 
ident or  of  the  Congress.  I  have,  however,  given  a  lot  of  thought  and  study  to 
it.  I  have  concluded  that  a  distinction  must  be  drawn  between  defensive  war- 
fare and  offensive  warfare.  There  is  no  doubt  whatever  that  the  President  has 
the  authority  under  the  Constitution,  and,  indeed,  the  duty,  to  use  the  Armed 
Forces  to  repel  sudden  armed  attacks  on  the  Nation.  But  any  use  of  Armed 
Forces  for  any  purpose  not  directly  related  to  the  defense  of  the  United  States 
against  sudden  armed  aggression,  and  I  emphasize  the  word  "sudden,"  can  be 
undertaken  only  upon  congressional  authorization.  In  other  words,  the  power 
of  the  President  as  Commander  in  Chief  of  the  Army  and  Navy  under  the 
Constitution,  when  not  acting  pursuant  to  congressional  authority,  is  wholly 
defensive  in  nature;  Congress  and  Congress  alone,  by  virtue  of  its  constitu- 
tional right  to  declare  war,  has  the  power  to  authorize  the  employment  of  the 
Armed  Forces  of  the  United  States  in  offensive  warfare. 

My  position  that  the  power  of  the  President  to  employ  the  Armed  Forces  of 
the  United  States  is  limited  to  defensive  warfare — that  is,  to  resist  any  at- 
tacks upon  the  United  States — and  that  Congress  has  the  constitutional  power 
to  declare  war,  and  that  only   Congress  can  authorize  the  President  of  the 


366 

United  States  to  use  the  Armed  Forces  of  the  United  States  in  offensive  war, 
is  sustained  by  three  separate  provisions  of  the  Constitution. 

The  first  is  found  in  clause  11  of  section  8  of  article  I  of  the  Constitution, 
which  expressly  provides  that  Congress  shall  have  the  power  to  declare  war. 
That  refers  to  wars  which  may  be  designated  as  offensive  wars. 

Then  there  are  two  provisions  in  the  Constitution  which  recognize  that  this 
country  can  fight  in  its  own  defense  without  any  authorization  by  Congress. 

The  first  of  these  is  found  in  clause  3  of  section  10  of  article  I  of  the  Con- 
stitution, which  provides  that  no  State  shall  engage  in  war  unless  actually  in- 
vaded or  in  such  imminent  danger  as  will  not  admit  of  delay.  Under  this  provi- 
sion even  a  State  can  go  to  war  to  defend  itself  against  invasion  or  imminent 
tlireat  of  invasion,  without  the  consent  of  the  National  Government. 

The  other  provision  of  the  Constitution  is  found  in  section  4  of  article  lY.  It 
provides  that  "the  United  States  shall  guarantee  to  every  State  in  this  Union 
a  Republican  Form  of  Government,  and  shall  protect  each  of  them  against  In- 
vision." 

Those  constitutional  provisions  make  these  two  propositions  crystal  clear : 
First,  that  the  President  has  no  power  under  the  Constitution  to  put  this  Na- 
tion at  war  when  the  war  is  offensive  in  nature ;  and,  second,  that  the  Presi- 
dent, or  even  a  State,  can  fight  in  self-defense  to  repeal  invasion,  without  the 
consent  of  the  Congress. 

When  the  people  of  the  United  States  adopted  the  Constitution,  vesting  in 
Congress  alone  the  power  to  authorize  offensive  warfare,  they  contemplated 
that  the  Members  of  the  Senate  and  the  IMembers  of  the  House  of  Representa- 
tives should  determine,  in  the  exercise  of  their  own  judgments,  whether  suffi- 
cient justification  exists  for  committing  the  Armed  Forces  of  the  United  States 
to  offensive  warfare  before  they  authorize  the  waging  of  such  warfare.  They 
did  not  intend  that  the  Members  of  the  Senate  and  House  of  Representatives 
should  abdicate  their  constitutional  power  and  responsibility  by  delegating  to 
the  President  the  power  to  engage  in  offensive  warfare  or  by  acquiescing  after 
the  fact  in  such  an  impi'oper  utilization  of  the  Armed  Forces. 

If,  as  some  believe,  the  Constitution  has  become  outmoded  in  respect  to 
which  branch  should  exercise  tiie  war  power — a  view  with  which  I  strongly 
disagree — then  the  Constitution  should  be  changed  by  the  amendment  processes 
and  not  by  extralegal  action  of  the  President  and  the  Congress.  I  am  not  im- 
pressed with  the  recitation  of  precedents  to  support  de  facto  constitutional 
amendments.  Even  200  years  cannot  make  constitutional  what  the  Constitution 
declares  is  unconstitutional. 

Mr.  President,  when  the  Senate  seeks  to  regain  its  constitutional  role  in  the 
field  of  foreign  affairs,  much  more  is  at  stake  than  a  formalistic  observance  of 
a  paper  distribution  of  powers,  prerogatives,  and  functions.  The  framers  of  the 
Constitution  did  more  in  devising  that  document  than  merely  deal  out  the  ele- 
ments of  power  among  three  branches  of  the  Government.  They  recognized 
that  in  a  government  resting  ultimately  on  the  consent  of  the  governed,  a  bal- 
ance must  be  struck  between  the  need  to  have  power  and  exercise  it,  and  the 
need  to  control  power  and  keep  it  disciplined.  They  sought  to  strike  a  balance 
between  tyranny  on  the  one  hand  and  anarchy  on  the  other.  This  principle 
was  recognized  as  applicable  to  foreign  policy  as  well  as  to  domestic  policy.  It 
was  for  this  reason  that  they  gave  Congress  and  especially  to  the  Senate  such 
important  responsibilities  in  this  field.  The  Senate's  ultimate  responsibility  is 
to  make  certain  that  our  Nation's  foreign  policy  remains  responsive  to  the 
wishes  of  the  people.  This  is  because  in  a  democratic  society,  no  policy,  how- 
ever enlightened,  can  long  survive  without  the  consent  and  support  of  the  peo- 
ple. 

The  importance  of  the  congressional  role  in  formulating  foreign  policy  lies 
in  mobilizing  and  expressing  popular  support.  Through  the  Congress,  the  peo- 
ple have  a  voice  and  a  way  to  make  it  heard.  Neither  the  Department  of 
State,  nor  the  Supreme  Court,  nor  even  the  President  can  perform  this  great 
function  of  giving  expression  to  the  people's  wishes  on  an  issue. 

This  is  the  lesson  that  the  debacle  in  our  Vietnamese  policy  has  taught  us. 
Because  foreign  policy  had  become  the  province  of  the  Executive,  the  decisions 
and  the  policy  of  the  United  States  were  not  made  with  the  active  participa- 
tion of  the  people.  Instead,  policy  was  made  exclusively  within  the  executive 
branch.  The  Congress,  the  Senate,  and  the  country  were  asked  to  support  that 
policy,  which  for  some  time  they  did,  but  they  were  never  asked  for  their  con- 
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sent,  and  they  never  had  a  hand  in  the  making  of  the  policy.  Regardless  of 
the  merits  of  our  decision  to  wage  war  in  Vietnam,  it  has  become  tragically 
clear  that  the  people  will  not  support  forever  a  policy  which  is  made  for  them, 
but  without  them. 

The  consequences  of  this  failure  to  observe  the  Constitution  are  all  too  evi- 
dent. True,  no  Supreme  Court  decision  has  adjudged  the  war  in  Vietnam  as 
unconstitutitnal  on  the  grounds  that  Congress  adopted  no  formal  declaration 
of  war  and  because  the  Senate  gave  no  effective  advice  and  consent.  Instead, 
the  declaration  of  unconstitutionality  has  come  from  the  judgment  of  the  peo- 
ple. We  see  the  decree  everywhere.  For  the  first  time  in  our  memory,  an  in- 
cumbent President  was  forced  from  office.  Young  men  whose  fathers  and  broth- 
ers volunteered  to  serve  their  country  now  desert  to  Canada  and  Scandinavia 
rather  than  bear  arms  in  the  country's  cause.  Thousands  march  on  Washing- 
ton and  picket  the  White  House,  the  Capitol,  and  the  Pentagon.  Now  we  have 
riots  and  violence  on  our  university  campuses.  ROTC  programs  are  being 
forced  out  of  schools,  and  there  is  dissension  and  antiwar  activity  even  among 
those  in  uniform. 

Perhaps  not  all  the  anarchy  we  see  today  has  been  caused  by  the  Vietnam- 
ese war  and  the  way  in  which  we  became  involved.  No  one  can  say.  But  no 
one  can  say  that  the  war  was  not  the  cause,  or  at  least  the  catalyst.  And  I 
cannot  shake  the  feeling  that  ultimately  the  reason  so  many  are  now  disres- 
pectful and  unresponsive  to  authority  is  because  authority  was  disrespectful 
and  unresponsive  to  the  Constitution  in  the  making  of  our  policy  in  Vietnam. 

Sadly,  if  we  needed  proof,  we  once  gain  can  see  the  wisdom  of  the  framers' 
determination  that  the  representative  branch  of  the  Government  should  play  a 
key  role  in  the  making  of  foreign  poliiy.  Senate  Resolution  85  does  not  fulfill 
the  constitutional  responsibility.  It  merely  testifies  to  an  awareness  of  it  that 
had  been  lost  for  far  too  long.  Adequate  exercise  of  the  Senate's  functions  in 
making  policy  requires  a  constant,  forceful  assertion  of  that  role  In  all  proper 
circumstances.  If  the  Senate  has  once  again  become  sensitive  to  its  responsibil- 
ities, then  proof  must  be  in  its  actions. 

But  we  must  be  wary  of  mistaking  opposition  pure  and  simple  for  the  part- 
nership in  policymaking  that  is  required  between  President  and  Congress.  The 
Senate's  responsibility  is  not  fulfilled  by  obstructionism  any  more  than  by  ab- 
dication of  judgment  and  unthinking  acquiescence.  The  Senate  did  not  exercise 
its  constitutional  responsibilities  50  years  ago  by  driving  us  into  isolationism, 
neutrality,  and  blind  pacifism.  The  tragedy  of  World  War  II  should  be  proof 
enough  that  isolation,  pacifism,  and  a  blindness  to  the  realities  of  national  secu- 
rity is  not  the  way  for  the  Senate  to  "advise  and  consent"  in  foreign  policy. 

I  commend  the  Senator  from  Arkansas  for  his  efforts  to  bring  this  resolu- 
tion to  the  attention  of  the  Senate,  and  for  his  efforts  to  reawaken  a  stronger 
sense  of  the  Senate's  constitutional  responsibilities. 

While  we  may  not  always  agree  on  the  direction  in  which  the  Senate  should 
exercise  its  responsibilities  in  foreign  affairs,  I  think  we  have  always  been  to- 
gether on  the  need  for  a  more  vigorous  Senate  role.  The  Senator  has  per- 
formed a  public  service  of  the  first  importance  in  causing  this  debate  on  the 
constitutional  obligations  of  the  Senate. 


[From  the  Congressional  Record,  vol.  113,  No.  118,  July  31,  1967] 
Proceedings  and  Debates  of  the  90th  Congress,  First  Session 
U.S.  COMMITMENTS  TO  FOREIGN  POWERS 

Mr.  FuLBRiGiiT.  Mr.  President,  I  send  to  the  desk  a  resolution  and  ask  that 
it  be  stated. 

The  Presiding  Officer  (Mr.  McCarthy  in  the  chair).  The  resolution  (S. 
Res.  151)  will  be  stated. 

The  legislative  clerk  read  as  follows  : 

S.     RES.      151 

Whereas  accurate  definition  of  the  term,  national  commitment,  in  recent 
years  has  become  obscured  :  Therefore  be  it 

Resolved,  That  it  is  the  sense  of  the  Senate  that  a  national  commitment  by 
the  United  States  to  a  foreign  power  necessarily  and  exclusively  results  from 
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affirmative  action  taken  by  the  executive  and  legislative  branches  of  the  U.S. 
Government  through  means  of  a  treaty,  convention,  or  other  legislative  instru- 
mentality specifically  intended  to  give  effect  to  such  a  commitment. 

The  resolution  (S.  Res.  151)  was  received  and  referred  to  the  Committee  on 
Foreign  Relations. 

Mr.  Fui.BRiGiiT.  Mr.  President,  I  rise  to  speak  on  one  aspect  of  the  mounting 
prolilem  created  hy  the  gradual  erosion  of  the  role  of  the  Congress,  and  partic- 
ularly of  the  Senate,  in  the  determination  of  national  security  policy.  And  I 
intend  to  suggest  to  my  colleagues  a  course  of  action  which,  although  modest 
in  scope,  could  constitute  a  first  step  toward  arresting  a  trend  of  events  inju- 
rious to  the  best  interests  of  our  country. 

There  is  no  need  at  this  time  to  rehearse  all  the  evidence  in  support  of  the 
view,  held  by  most  if  all  Members  of  this  body,  that  the  authority  of  Congress 
in  many  respects  has  been  dwindling  throughout  the  years  since  our  entry  into 
the  Second  World  War.  The  very  existence  of  the  Special  Subcommittee  on 
Separation  of  Powers,  chaired  by  the  distinguished  senior  Senator  from  North 
Carolina  [Mr.  Ebvin],  currently  attests  to  the  concern  felt  by  Senators  on  this 
score.  In  no  area  is  the  constitutional  imbalance  more  striking  and  more 
alarming  than  in  the  field  of  foreign  policy.  As  a  result  of  the  kind  invitation 
of  Senator  Ervin,  on  July  19,  I  gave  to  his  subcommittee  a  rather  lengthy 
statement,  entitled  "Congress  and  Foreign  Policy,"  which  I  hope  helped  define 
the  dimensions  of  the  problem  ;  I  shall  ask  that  the  statement  appear  in  the 
Recokd  to  follow  and  give  more  substance  to  these  remarks. 

Beeau'^e  the  overall  sul>.1ect  of  the  constitutional  role  of  the  Congress  in  both 
national  and  international  affairs  is  now  being  scrutinized  under  such  distin- 
guished auspices,  it  would  be  neither  wise  nor  proper  at  this  time  to  prejudge 
the  findings  and  offer  recommendations  applying  to  the  whole  field  of  inquiry. 
However,  I  believe  that  one  facet  of  the  problem  in  the  foreign  policy  sphere 
can  and  should  be  singled  out  for  prompt  attention  and  action.  I  refer  to  the 
question  of  what  constitutes  a  "national  commitment"  and  I  offer  herewith  a 
resolution  stating  simply  that  the  term  "national  commitment"  is  understood 
to  result  from  nothing  less  than  formal  action  taken  by  the  legislative  and  ex- 
ecutive branches  under  established  constitutional  proeediires. 

A  commitment  thus  defined  engages  the  honor  of  the  Nation  in  support  of  a 
specific  undertaking.  01)viously,  such  a  process  and  such  a  result  should  nei- 
ther be  invoked  frequently  nor  arrived  at  lightly.  And  yet  over  the  years  we 
have  found  ourselves  confronted  with  multiplying  calls  for  swift  and  decisive 
action  to  he  taken  on  the  basis  of  alleged  "national  commitments."  Admittedly, 
many  of  these  cries  for  action  have  come  from  nonofficial  sources.  But  all  too 
often  over  a  long  period  the  executive  branch  has  indeed  acted  and  then 
sought  to  justify  its  intervention  by  dubious  references  to  equally  dubious 
prior  commitments. 

These  so-called  "prior  commitments"  often  turn  out  to  be  statements  pre- 
viously made  by  someone  saying  that  we  pledge  ourselves  to  some  undertaking. 

]\Iuch  of  the  difticulty  here,  I  believe,  stems  from  a  lack  of  precise  thought 
and  language,  rather  than  from  any  malign  intent  or  Influences.  Even  so,  the 
possil)le  consequences  of  involvement  in  combustible  situations  abroad  In  this 
day  and  age  are  too  dangerous  to  permit  any  use  of  military  power  on  tlie  cas- 
ual assumption  that  the  Nation  is  committed  to  act.  Neither  should  we  allow 
the  honor  of  this  country,  which  is  at  stake  in  its  commitments,  to  be  oheaji- 
ened  through  constant  and  careless  references  to  its  involvement  in  specific 
situations. 

We  in  governmental  life  frequently  err  by  refusing  to  define  our  terms  and 
by  falling  back  on  cliches  which  really  have  not  been  examined  in  years.  In 
the  field  of  foreign  policy  certain  phra.«es  reasonably  descriptive  of  the  world 
situation  two  decades  ago  are  being  used  almost  ritualistically  without  reap- 
praisal of  their  relevance  to  current  conditions.  Other  phrases  have  been  .so  af- 
fected by  constant  misuse  that  their  original  meaning  to  the  American  public 
has  ))een  either  twisted  or  entirely  lost.  The  term  "national  commitment" 
clearly  seems  to  have  fallen  into  that  latter  category.  In  speaking  today  I  am 
trying  to  recover  and  refurbish  its  original  and  true  meaning  from  t!ie  cloud 
of  confusion  which  has  been  created  in  large  measure  over  the  past  two  or 
three  decades  through  the  increasing  conduct  of  foreign  policy  by  executive 
agreement. 

This  resolution  in  no  way  tries  to  interfere  with  the  day-to-day  conduct  of 
our  foreign  affairs.  It  does  not  attempt  to  restrict  the  constitutional  responsi- 
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bility  and  power  of  the  President  or  to  revoke  any  past  decisions.  It  does  not 
respond  to  any  current  crisis  situation  abroad,  and  it  is  not  a  measure  di- 
rected against  anv  single  administration  in  tliis  century — or  against  anyone  at 
all. 

In  its  essence,  this  resolution  represents  a  conservative  position  which  seeks 
to  recover  in  some  degree  the  constitutional  role  of  the  Senate  in  the  making 
of  foreign  policy — a  role  which  the  Senate  itself  has  permitted  to  be  obscurred 
and  diminished  over  the  years.  Just  as  we  do  not  blame  external  forces  for 
that  cumulative  loss  of  our  traditional  authority,  I  suggest  to  my  colleagues 
that  we  will  have  only  ourselves  to  blame  if  we  do  not  reaffirm  the  power  and 
responsibility  given  to  this  body  by  the  framers  of  our  Constitution. 

Mr.  President,  I  ask  unanimous  consent  to  have  printed  in  the  Record  my 
statement  of  July  19  entitled  "Congress  and  Foreign  Policy,"  given  before 
the  Subcommittee  on  Separation  of  Powers  of  the  Judiciary  Committee  of  the 
Senate. 

There  being  no  objection,  the  statement  was  ordered  to  be  printed  in  the 
Record,  as  follows : 

Congress  and  Foreign  Policy 

(Statement  of  Senator  J.  W.  Fulbbight  before  the  Subcommittee  on  Separa- 
tion of  i*owers  of  the  Judiciary  Committee.  July  1*.).  l!t6T ) 

In  a  statement  to  the  Senate  Preparedness  Subcommittee  on  August  25,  1966, 
Secretary  of  State  Rusk  said :  "No  would-be  agressor  should  suppose  that  the 
absence  of  a  defense  treaty.  Congressional  declaration  or  U.S.  military  pres- 
ence grants  immunity  to  aggression."  The  statement  conveys  a  significant  mes- 
sage to  any  potential  aggressor :  that  under  no  circumstances  could  it  count  on 
American  inaction  in  the  event  of  an  act  of  aggression.  The  statement  conveys 
an  implicit  but  no  less  significant  message  to  the  Congress :  that,  regardless  of 
any  action  or  inaction,  approval  or  di.sapproval,  of  any  foreign  commitment  on 
the  part  of  the  Congress,  the  executive  would  act  as  it  saw  fit  in  response  to 
any  occurrence  abroad  which  it  judged  to  be  an  act  of  aggression.  It  is  un- 
likely that  the  Secretary  consciously  intended  to  assert  that  Congressional  ac- 
tion was  irrelevant  to  American  military  commitments  abroad;  it  seems  more 
likely  that  this  was  merely  assumed,  taken  for  granted  as  a  truism  of  Ameri- 
can foreign  policy  in  the  1960"s. 

I.  the  constitutional  imbalance 

The  authority  of  Congress  in  foreign  policy  has  been  eroding  steadily  since 
1940.  the  year  of  America's  emergence  as  a  major  and  permanent  participant 
in  world  affairs,  and  the  erosion  has  created  a  significant  constitutional  imbal- 
ance. Many  if  not  most  of  the  major  decisions  of  American  foreign  policy  in 
this  era  have  been  executive  decisions.  Roosevelt's  destroyer  deal  of  1940,  for 
example,  under  which  50  American  ships  were  given  to  Great  Britain  in  her 
hour  of  peril  in  exchange  for  naval  bases  in  the  Western  Hemisphere,  was 
concluded  by  executive  agreement,  ignoring  both  the  treaty  power  of  the  Sen- 
ate and  the  war  power  of  the  Congress,  de.^pite  the  fact  that  it  was  a  commit- 
ment of  the  greatest  importance,  an  act  in  violation  of  the  international  law 
of  neutrality,  an  act  which,  according  to  Churchill,  gave  Germany  legal  cause 
to  declare  war  on  the  United  States.  The  major  wartime  agreements — Quebec, 
Tehran,  Yalta  and  Potsdam — which,  as  it  turned  out,  were  to  form  the  de 
facto  settlement  of  World  War  II,  were  all  reached  without  the  formal  con- 
sent of  the  Congress.  Since  World  War  II  the  United  States  has  fought  two 
wars  without  benefit  of  Congressional  declaration  and  has  engaged  in  numer- 
ous small-scale  military  activities — in  the  Middle  East,  for  example,  in  1958, 
and  in  the  Congo  on  several  occasions — without  meaningful  consultation  with 
the  Congress. 

New  devices  have  been  invented  v.'hich  have  the  appearance  but  not  the  real- 
ity of  Congressional  participation  in  the  making  of  foreign  policy.  I  shall  elab- 
orate on  these  later  in  my  statement  and  wish  at  this  point  only  to  identify 
them.  One  is  the  joint  resolution ;  another  is  the  Congressional  briefing  ses.sion. 
Neither  is  a  satisfactory  occasion  for  deliberation  or  the  rendering  of  advice; 
both  are  designed  to  win  consent  without  advice.  Their  principal  purpose  is 
put  the  Congress  on  record  in  supix)rt  of  some  emergency  action  at  a  moment 
W'hen  it  would  be  most  difficult  to  withhold  support  and,  therefore,  to  spare 
the  executive  subsequent  controversy  or  embarrassment. 
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The  cause  of  the  constitutional  imbalance  is  crisis.  I  do  not  believe  that  the 
executive  has  willfully  usurped  the  constitutional  authority  of  the  Congress ; 
nor  do  I  believe  that  the  Congress  has  knowingly  given  away  its  traditional 
authority,  although  some  of  its  members — I  among  them,  I  regret  to  say — have 
sometimes  shown  excessive  regard  for  executive  freedom  of  action.  In  the 
main,  however,  it  has  been  circumstance  rather  than  design  which  has  given 
the  executive  its  great  predominance  in  foreign  policy.  The  circumstance  has 
been  crisis,  an  entire  era  of  crisis  in  which  urgent  decisions  have  been  re- 
quired again  and  again  decisions  of  a  kind  that  the  Congress  is  ill-equipped  to 
make  with  what  has  been  thought  to  be  the  requisite  speed.  The  President  has 
the  means  at  his  disposal  for  prompt  action ;  the  Congress  does  not.  When  the 
.security  of  the  country  is  endangered,  or  thought  to  be  endangered,  there  is  a 
powerful  premium  on  prompt  action,  and  that  means  executive  action.  (I 
might  add  that  I  think  there  have  been  many  occasions  when  the  need  of  im- 
mediate action  has  been  exaggerated,  resulting  in  mistakes  which  might  have 
been  avoided  by  greater  deliberation.) 

The  question  before  us  is  whether  and  how  the  constitutional  balance  can  be 
restored,  whether  and  how  the  Senate  can  discharge  its  duty  of  advice  and 
consent  under  continuing  conditions  of  crisis.  It  is  improbable  that  we  will 
soon  return  to  a  kind  of  normalcy  in  the  world,  and  impossible  that  the 
United  States  will  return  to  its  pre-1949  isolation.  How  then  can  we  in  the 
Congress  do  what  the  Constitution  does  not  simply  ask  of  us,  but  positively  re- 
quires of  us,  under  precisely  the  conditions  which  have  resulted  in  the  erosion 
of  our  authority?  It  is  not  likely  that  the  President,  beset  as  he  is  with  crisis 
and  set  upon  by  conflicting  pressures  and  interests,  will  take  the  initiative  In 
curtailing  his  own  freedom  of  action  and  restoring  Congressional  prerogative 
— that  w^ould  be  too  much  to  expect  of  him.  It  is  up  to  the  Congress,  acting  on 
the  well-proven  axiom  that  the  Lord  helps  those  who  help  themselves,  to  re- 
evaluate its  role  and  to  re-examine  its  proper  responsibilities. 

I  have  the  feeling — only  a  feeling,  not  yet  a  conviction — that  constitutional 
change  is  in  the  making.  It  is  too  soon  to  tell,  but  there  are  signs  in  the  Con- 
gress, particularly  in  the  Senate,  of  a  growing  awareness  of  the  loss  of  Con- 
gressional power,  of  growing  uneasiness  over  the  extent  of  executive  power, 
and  of  a  growing  willingness  to  raise  questions  that  a  year  or  so  ago  might 
have  gone  unasked,  to  challenge  decisions  that  would  have  gone  unchallenged, 
and  to  try  to  distinguish  between  real  emergencies  and  situations  which,  for 
reasons  of  executive  convenience,  are  only  said  to  be  emergencies. 

Prior  to  redefining  our  responsibilities,  it  is  important  for  us  to  distinguish 
clearly  between  two  kinds  of  power,  that  pertaining  to  the  shaping  of  foreign 
policy,  to  its  direction  and  purpose  and  philosophy,  and  that  pertaining  to  the 
day-to-day  conduct  of  foreign  policy.  The  former  is  the  power  which  the  Con- 
gress has  the  duty  to  discharge,  diligently,  vigorously  and  continuously ;  the 
latter,  by  and  large  calling  for  specialized  skills,  is  best  left  to  the  executive 
and  its  administrative  arms.  The  distinction  of  course  is  clearer  in  concept 
than  in  reality,  and  it  is  hardly  possible  to  participate  in  the  shaping  of  policy 
without  influencing  the  way  in  which  it  is  conducted.  Nonetheless,  we  in  the 
Congress  must  keep  the  distinction  in  mind,  acting,  to  the  best  of  our  ability, 
with  energy  in  matters  of  national  purpose  and  with  restraint  in  matters  of 
administrative  detail. 

Our  performance  in  recent  years  has,  unfortunately,  been  closer  to  the  re- 
verse. We  have  tended  to  snoop  and  pry  in  matters  of  detail,  interfering  in  the 
handling  of  specific  prol)Iems  in  specific  places  which  we  happen  to  chance 
upon.  and.  worse  still,  harassing  individuals  in  the  executive  departments, 
thereby  undermining  their  morale  and  discouraging  the  creative  initiative 
which  is  so  essential  to  a  successful  foreign  policy.  At  the  same  time  we  have 
resigned  from  our  responsibility  in  the  shaping  of  policy  and  the  defining  of 
its  irarposes,  submitting  too  easily  to  the  pressures  of  crisis,  giving  away 
things  that  are  not  ours  to  give ;  the  war  power  of  the  Congress,  the  treaty 
power  of  the  Senate  and  the  broader  advice  and  consent  power. 

II.    THE  LEGISLATIVE  FUNCTION 

Insofar  as  the  Congressional  role  in  foreign  policy  is  discharged  through  the 
formal  legislative  process,  the  Congress  by  and  large  has  been  able  to  meet  its 
responsiliilitios.  Unfortunately,  however,  the  area  of  foreign  policy  requiring 
formal  legislative  action   has  diminished  greatly   in   recent  decades  and   now 
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contains  virtually  none  of  the  major  questions  of  war  and  peace  in  the  nuclear 
age.  Before  turning  to  these  critical  questions,  which  go  the  heart  of  the  cur- 
rent constitutional  crisis  a  word  is  in  order  about  the  limited  areas  of  foreign 
policy  which  are  still  governed  by  the  legislative  process. 

Foreign  aid  provides  the  closest  thing  we  have  to  an  annual  occasion  for  a 
general  review  of  American  foreign  policy.  It  provides  the  opportunity  for  air- 
ing grievances,  some  having  to  do  with  economic  development,  most  of  them 
not,  and  for  the  discussion  of  matters  of  detail  which  in  many  cases  would  be 
better  left  to  specialists  in  the  field.  It  also  provides  the  occasion  for  a  discus- 
sion of  more  fundamental  questions,  pertaining  to  America's  role  in  the  world, 
to  the  areas  that  fall  within  and  those  which  exceed  its  proper  responsibilities. 

In  the  last  few  years  the  Congress  has  shown  a  clear  disposition  to  limit 
those  responsibilities  and  has  written  appropriate  restrictions,  mostly  horta- 
tory, into  the  foreign  aid  legislation.  Only  as  it  has  become  clear  that  the  ex- 
ecutive is  disinclined  to  comply  with  many  of  our  recommendations  has  it  been 
found  necessary  to  write  binding  restrictions  into  the  law.  These  mandatory 
restrictions,  it  is  true,  impose  a  degree  of  rigidity  on  the  executive  and  consti- 
tute a  regrettable  Congressional  incursion  on  matters  of  the  day-to-day  conduct 
of  ixtlicy.  Here,  however,  we  encounter  the  overlap  in  practice  between  the 
shaping  and  conduct  of  policy  and,  in  order  to  exert  our  influence  on  the  one, 
where  it  is  desirable,  we  have  also  had  to  exert  It  on  the  other,  where  it  is 
not.  Were  the  executive  more  responsive  to  our  general  recommendations — as 
expressed  in  committee  reports,  conditional  proscriptions,  and  general  legisla- 
tive history — it  would  be  possible  for  us  to  be  more  restrained  in  our  specific 
restrictions. 

The  matter,  at  its  heart,  is  one  of  trust  and  confidence  and  of  respect  of 
each  branch  of  the  government  for  the  prerogatives  of  the  other.  When  the  ex- 
ecutive tends  to  ignore  Congressional  recommendations,  intruding  thereby  on 
Congressional  prerogative,  the  result  is  either  a  counter-intrusion  or  the  ac- 
ceptance by  the  Congress  of  the  loss  of  its  prerogatives.  Thus,  for  example,  the 
persistent  refusal  of  the  executive  to  comply  even  approximately  with  Congres- 
sional recommendations  that  it  limit  the  number  of  countries  receiving  Ameri- 
can foreign  aid  has  caused  the  Foreign  Relations  Committee  to  write  numbers 
into  its  current  bill,  proposing  thereby  to  make  recommendations  into  require- 
ments. The  price  of  the  flexibility  which  is  valued  by  the  executive  is,  or  cer- 
tainly ought  to  be,  a  high  degree  of  compliance  with  the  intent  of  Congress. 

There  are  occasions  when  the  legislative  process  works  almost  as  it  ideally 
should,  permitting  of  the  rendering  of  advice  and  consent  on  the  matter  at 
hand  and  also  of  the  formation  and  expres.sion  of  the  Senate's  view  on  some 
broader  question  of  the  direction  of  our  foreign  policy.  Such  was  the  case  with 
the  test  ban  treaty  in  1963.  In  the  course  of  three  weeks  of  public  hearings 
and  subsequent  debate  on  the  floor,  the  Senate  assured  itself  of  the  safety  of 
the  proposed  commitment  from  a  military  point  of  view  and  at  the  same  time 
gave  its  endorsement  to  the  broader  policy  which  has  come  to  be  known  as 
"building  bridges"  to  the  east.  Similarly,  the  ratification  earlier  this  year  of 
the  Soviet  consular  treaty,  which,  but  for  an  unexpected  controversy  might 
have  been  treated  as  routine  business,  became  instead  the  occasion  for  a  fur- 
ther Senate  endorsement  of  the  bridge  building  policy. 

III.    ADVICE   AND    CONSENT 

The  focus  of  the  current  constitutional  problem — one  might  even  say  crisis 
— lies  outside  of  the  legislative  process,  in  the  great  problems  of  war  and 
peace  in  the  nuclear  age.  It  is  in  this  most  critical  area  of  our  foreign  rela- 
tions that  the  Senate,  with  its  own  tacit  consent,  has  become  largely  impotent. 
The  point  is  best  illustrated  by  concrete  examples.  Permit  me  to  recall  some 
recent  crises  and  the  extremely  limited  role  of  the  Senate  in  dealing  with 
them : 

At  the  time  of  the  Cuban  missile  crisis  in  October  1962,  many  of  us  were  in 
our  home  states  campaigning  for  re-election.  On  the  basis  of  press  reports  and 
rumors  we  had  a  fairly  accurate  picture  of  what  was  happening,  but  none  of 
us.  so  far  as  I  know,  were  given  official  information  until  after  the  Adminis- 
tration had  made  its  policy  decisions.  President  Kennedy  called  the  Congres- 
sional leadership  back  for  a  meeting  at  the  White  House  on  Monday,  October 
22,  1962.  The  meeting  lasted  from  about  5  p.m.  to  about  6  p.m. ;  7  p.m.  Presi- 
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dent  Kennedy  went  on  national  television  to  announce  to  the  country  the  deci- 
sions which  had  of  course  been  made  before  the  Congressional  leadership  were 
called  in.  The  meeting  was  not  a  consultation  but  a  briefing,  a  kind  of  cour- 
tesy or  ceremonial  occasion  for  the  leadership  of  the  Congress.  At  that 
meeting,  the  senior  Senator  from  Georgia  and  I  made  specific  suggestions  as  to 
hnw  the  crisis  might  be  met ;  we  did  so  in  the  belief  that  we  had  a  responsibil- 
ity to  give  the  President  our  best  advice  on  the  basis  of  the  limited  facts  then 
at  our  command.  With  apparent  reference  to  our  temerity  in  expressing  our 
views,  Theodore  Sorensen  in  his  book  on  President  Kennedy  described  this  oc- 
casion as  "the  only  sour  note"  in  an  otherwise  flawless  process  of  decision 
making.  It  is  no  exaggeration  to  say  that  on  the  one  occasion  when  the  world 
has  gone  to  the  very  brink  of  nuclear  war — as  Indeed  on  the  earlier  occasion 
of  the  Bay  of  Pigs — the  Congress  took  no  part  whatever  in  the  shaping  of 
American  policy. 

The  Dominican  intervention  of  April  1965  was  decided  upon  what  a  compar- 
able lack  of  Congressional  consultation.  Again,  the  leader!?hip  were  summoned  to 
the  White  House,  on  the  afternoon  of  April  28,  1965,  and  told  that  the  Marines 
would  be  landed  in  Santo  Domingo  that  night  for  the  express  purpose  of  pro- 
tecting the  lives  of  American  citizens.  No  one  expressed  disapproval.  Had  I 
known  that  the  real  purpose  of  our  intervention  was  the  defeat  of  the  Domini- 
can revolution,  as  subsequently  because  clear  in  the  course  of  eiten.'<ive  hear- 
ings before  the  Senate  Foreign  Relations  Committee,  I  would  most  certainly 
have  objected  to  massive  American  military  Intervention. 

When,  in  the  wake  of  the  Dominican  hearings,  I  publicly  stated  my  criti- 
cisms of  American  policy,  there  followed  a  debate  not  on  the  substances  of  my 
criticisms  but  on  the  appropriateness  of  my  having  made  them.  The  question 
therefore  became  one  of  the  proper  extent  and  the  proper  limits  on  public  dis- 
cussion of  controversial  matters  of  foreign  policy.  The  word  "consensus"  was 
then  in  vogue  and  so  extensive  had  its  influence  become  that  there  seemed  at 
the  time  to  be  a  general  conviction  that  any  fundamental  criticism  of  Ameri- 
can foreign  policy  was  Irresponsible  if  not  actually  unpatriotic.  This  was  the 
first  of  many  occasions  on  which  no  one  quei^tioned  the  right  of  dissent  but 
many  people,  had  something  to  say  about  special  circumstances  making  its  use 
inappropriate.  No  one,  it  seems,  ever  questions  the  right  of  dissent;  it  is  the 
use  of  it  that  is  objected  to. 

I  tried  at  the  time  of  Dominican  controversy  to  formulate  my  thoughts  on 
Senatorial  responsibility  in  foreign  policy.  I  recall  them  here  not  for  purposes 
of  reviving  the  di.scussion  of  those  unhappy  events  but  In  the  hope  of  contrib- 
uting to  the  work  of  this  Subcommittee.  I  expres.sed  these  thoughts  In  a  letter 
to  President  Johnson,  dated  September  16,  1965,  and  accompanying  the  speech 
on  the  Dominican  Republic  which  I  made  that  day.  The  letter  read  in  part : 

"Dear  Mr.  President  :  Enclosed  is  a  copy  of  a  speech  that  I  plan  to  make  in 
the  Senate  regarding  the  crisis  In  the  Dominican  Republic.  As  you  know,  my 
Committee  has  held  extensive  hearings  on  the  Dominican  matter;  this  speech 
contains  my  personal  comments  and  conclusions  on  the  Information  which  was 
brought  forth  in  the  hearings. 

"As  you  will  note,  I  believe  that  Important  mistakes  were  made.  I  further 
believe  that  a  public  discussion  of  recent  events  in  the  Dominican  Republic, 
even  though  It  brings  forth  viewpoints  which  are  critical  of  actions  taken  by 
your  Administration,  will  be  of  long-term  beneflt  in  correcting  past  errors, 
helping  to  prevent  their  repetition  in  the  future,  and  thereby  advancing  the 
broader  purposes  of  your  policy  in  Latin  America.  It  is  in  the  hope  of  assisting 
you  toward  these  ends,  and  for  this  reason  only  that  I  have  prepared  my 
remarks. 

"Public — and,  I  trust,  constructive — criticism  Is  one  of  the  services  that  a 
Senator  is  uniquely  able  to  perform.  There  are  many  things  that  members  of 
your  Administration,  for  quite  proper  reasons  of  consistency  and  organization, 
cannot  say,  even  though  it  is  in  the  long  term  Interests  of  the  Administration 
that  they  be  said.  A  Senator,  as  you  well  know.  Is  under  no  such  restriction. 
It  is  in  the  sincere  hope  of  assisting  your  Administration  in  this  way,  and  of 
advancing  the  objectives  of  your  policy  in  Latin  America,  that  I  offer  the 
enclosed  remarks." 

T  developed  these  thoughts  further  In  a  speech  in  the  Senate  on  October  22, 
1965.  It  read  in  part : 
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"...  I  believe  that  the  chairman  of  the  Committee  on  Foreign  Relations  has 
a  special  obligation  to  offer  the  best  advice  he  can  on  matters  of  foreign  policy ; 
it  is  an  obligation,  I  believe,  which  is  inherent  in  the  chairmanship,  which  takes 
precedence  over  party  loyalty,  and  which  lias  noriiing  to  do  with  whether  the 
chairman's  views  are  solicited  or  desired  by  i>eople  in  the  executive  branch. 

"...  I  am  not  impressed  with  suggestions  that  I  had  no  right  to  speak  as  I 
did  on  Santo  Domingo.  The  real  question,  it  seems  to  me  is  whether  I  had  the 
right  not  to  speak." 

Mark  Twain  said  the  same  thing  in  plainer  words :  "It  were  not  best  that 
we  should  all  think  alike;  it  is  difference  of  opinion  that  makes  horseraces." 

There  are  some  fundamental  and  disturbing  questions  about  the  way  in 
which  we  endure  controversy  in  this  country  and  they  go  to  the  heart  of  the 
constitutional  matters  wliich  the  Subcommittee  is  considering.  No.  one  objects 
to  a  little  controversy  around  the  edges  of  things  to  quibbings  over  detail  or 
to  hollow  mountings  about  morality  and  purpose  provided  they  are  liollow 
enough.  It  is  wlien  the  controversy  gets  down  to  the  essence  of  tilings  to  basic 
values  and  specifics  major  actions  to  questions  of  whether  our  society  is 
healthy  or  sick  fulfilling  its  promise  or  falling  short  that  our  endurance  is 
severely  taxed. 

Alexis  de  Tocquieville  wrote :  '"I  know  of  no  country  In  which  there  is  so 
little  independence  of  mind  and  real  freedom  of  discussion  as  in  America.  Pro- 
found changes  have  occurred  since  democracy  in  America  first  appeared  and 
yet  it  may  be  asked  whether  recognition  of  the  right  of  dissent  has  gained 
sulistantially  in  practice  as  well  as  in  theory"  And  as  to  democracy  in  gen- 
eral he  wrote  "'.  .  .  The  smallest  approach  Irritates  Its  sensibility  and  the 
slightest  joke  that  has  any  foundation  in  truth  renders  it  indignant;  from  the 
forms  of  its  language  up  to  the  solid  virtues  of  its  character  everything  must 
be  made  the  subject  of  encomium  No  writer  whatever  be  his  eminence  can 
escape  paying  his  tribute  of  adulation  to  his  fellow  citizens"  i  [Footnotes  at  end 
of  exhibit]. 

rntil  and  unless  we  overcome  the  disability  of  intolerance  our  democratic 
processes  cannot  function  In  full  vigor  and  as  they  were  Intended  to  function 
by  the  framers  of  the  Constitution.  The  vitality  of  advice  and  consent  In  the 
Senate  is  more  than  a  matter  of  executive-legislative  relations.  It  has  to  do 
with  our  national  character  and  our  national  attitudes  with  our  tolerance  of 
deep  unorthodoxy  as  well  as  of  normal  dissent,  with  our  attitudes  toward  the 
protests  of  students  as  well  as  the  criticisms  of  Senators. 

IV.    RESOLUTIONS   AITD    "C0:TSULTATI0:XS" 

As  I  said  at  the  beginning  of  my  statement,  two  new  devices  have  been 
invented — more  accurately,  two  old  devices  have  been  put  to  a  new  use — for 
the  purpose  of  creating  an  appearance  of  Congressional  consultation  where  tlie 
substance  of  it  is  lacking.  I  refer  to  the  joint  resolution  and  the  Congressional 
briefing  .session.  Arranged  in  haste,  almost  always  under  the  spur  of  some  real 
or  putative  emergency,  these  resolutions  and  White  House  briefings  serve  to 
hit  the  Congress  when  it  is  down,  getting  It  to  sign  on  the  dotted  line  at 
exactly  the  moment  when,  for  reasons  of  politics  or  patriotism.  It  feels  it  can 
hardly  refuse. 

The  Gulf  of  Tonkin  resolution,  so  often  cited  as  an  unqualified  Congressional 
endorsement  of  the  war  in  Vietnam,  was  adopted  on  August  7,  1964,  only  two 
days  after  an  urgent  request  from  the  President.  It  was  adopted  after  only 
perfunctory  committee  hearings  and  a  brief  debate  with  only  two  Senators  dis- 
senting. It  was  a  blank  check  Indeed,  authorizing  the  President  to  "take  all 
necessary  steps  including  the  use  of  armed  force"  against  whatever  he  might 
judge  to  constitute  aggression  In  southeast  Asia. 

The  error  of  those  of  us  who  piloted  this  resolution  through  the  Senate  with 
such  undeliberate  speed  was  in  making  a  personal  judgment  when  we  should 
have  made  an  institutional  judgment.  P'Iguratlvely  speaking,  we  did  not  deal 
with  the  resolution  in  terms  of  what  It  said  and  in  terms  of  the  power  it 
would  vest  in  the  Presidency  ;  we  dealt  with  it  in  terms  of  how  we  thought  it 
would  be  used  by  the  man  who  occupied  the  Presidency.  Otir  judgment  turned 
out  to  be  wrong,  but  even  If  it  had  been  right,  even  if  the  Administration  had 
applied  the  resolution  in  the  way  we  then  thought  it  would,  the  abridgment  of 
the  legislative  process  and  our  consent  to  so  sweeping  a  grant  of  power  was 
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not  only  a  mistake  but  a  failure  of  responsibility  on  the  part  of  the  Congress. 
Had  we  debated  the  matter  for  a  few  days  or  even  a  week  or  two,  the  resolu- 
iUm  most  probably  would  have  been  adopted  with  as  many  or  almost  as  many 
votes  as  it  actually  got,  but  there  would  hare  been  a  legislative  history  to 
which  those  of  us  who  disagree  with  the  use  to  whicli  the  resolution  has  been 
put  could  now  repair.  The  fundamental  mistake,  however,  was  in  the  giving 
away  of  that  which  was  not  ours  to  give.  The  war  power  is  vested  by  the  Con- 
stitution in  the  Congress,  and  if  it  is  to  be  transferred  to  the  executive,  the 
trj'.nsfer  can  be  legitimately  effected  only  by  constitutional  amendment,  not  by 
inadvertency  of  Congress. 

The  Congress  has  lost  the  power  to  declare  war  as  It  was  written  into  the 
Constitution.  It  has  not  been  so  much  usurped  as  given  away,  and  it  is  by  no 
means  certain  that  it  will  soon  be  recovered.  On  February  15.  1848,  Abraham 
Lincoln,  then  a  Member  of  the  House  of  Representatives,  wrote  a  letter  to  a 
man  called  William  H.  Herndon,  contesting  the  latter's  view  that  President 
Polk  had  been  justified  In  invading  Mexico  on  his  own  authority  becaiise  the 
Mexicans  had  begun  the  hostilities.  "Allow  the  President  to  invade  a  neighbor- 
ing nation,"  wrote  Lincoln,  "whenever  he  shall  deem  it  necessary  to  repel  an 
invasion,  and  you  allow  him  to  do  so,  tchencver  he  may  choose  to  say  he 
deems  it  necessary  for  such  purpose — and  you  allow  him  to  make  war  at 
pleasure.  Study  to  see  if  you  can  fix  any  limit  to  his  power  in  this  respect 
after  you  have  given  him  so  much  as  you  propose." 

The  Senate,  I  believe,  is  becoming  aware  of  the  dangers  involved  in  joint 
resolutions  such  as  the  Gulf  of  Tonkin  resolution  and  earlier  resolutions  per- 
taining to  Taiwan,  Cuba  and  the  Middle  East.  This  awareness  was  demon- 
strated by  the  Senate's  refusal  to  adopt  the  sweeping  resolution  pertaining  to 
Latin  America  requested  by  the  Administration  shortly  before  the  meeting  of 
the  American  presidents  at  Punta  del  Este  last  April.  That  resolution,  which 
would  have  committed  the  Congress  in  advance  to  the  appropriation  of  larger 
new  sums  of  money  for  the  Alliance  for  Progress,  was  neither  urgent  nor  nec- 
essary, it  was  indeed  no  more  than  a  convenience  and  a  bargaining  lever  for 
the  Administration.  Its  rejection  had  nothing  to  do  with  the  Latin  American 
policy  of  the  United  States ;  indeed,  it  was  not  the  substance  of  the  resolution 
but  the  unusual  procedure  which  caused  many  of  us  to  oppose  it.  Still  less  was 
the  rejection  of  the  resolution  a  matter  of  "pique"  or  "frustration,"  as  was 
alleged  by  members  of  the  Administration.  It  was  rather  a  tentative  assertion 
l)y  the  Senate  that  it  has  come  to  be  doubtful  about  the  granting  of  blank 
checks.  I  hope  that  it  foreshadows  further  demonstrations  on  the  part  of  the 
Congress  of  a  healthy  skepticism  about  hasty  responses  to  contrived  emergen- 
cies. I  hope  that  it  foreshadows  a  resurrection  of  continiiing  debate  and  of 
normal  deliberative  processes  in  the  Senate. 

No  less  defective  than  the  joint  resolution  as  a  means  of  Congressional  con- 
sultation is  the  hastily  arranged  "consultation" — really  a  briefing — either  in 
committee  or  at  the  White  House.  There  is  indeed  a  psychological  barrier  to 
effective  consultation  on  the  President's  own  ground.  The  President  is.  after 
all,  chief  of  state  as  well  as  head  of  govei-nment  and  must  be  treated  with  the 
deference  and  respect  due  him  as  chief  of  state  as  well  as  head  of  government 
and  must  be  treated  with  the  deference  and  respect  due  him  as  chief  of  state. 
One  does  not  contradict  kings  in  their  palaces  or  Presidents  in  the  White 
House  with  the  freedom  and  facility  with  which  one  contradicts  the  king's 
ministers  in  parliament  or  the  President's  cabinet  members  in  committee.  That 
indeed  is  the  value  and  purpose  of  our  Congressional  committee  system.  It  per- 
mits us  to  communicate  candidly  with  the  President  as  political  leader  without 
becoming  entangled  in  the  complications  or  protocol  which  surrounds  his 
person.  I  conclude,  therefore,  that  any  meaningful  consultation  with  the  Con- 
gress must  take  place  on  the  Congress's  own  ground,  vs'ith  representatives  of 
the  President  who  can  be  spoken  to  in  candor  and  who  will  speak  to  us  in 
candor. 

They  do  not  always  do  that,  and  that  is  the  next  problem  T  would  cite. 
Again  and  again,  representatives  of  the  executive  have  come  before  the  For- 
eign Relations  Committee  to  tell  us  in  closed  s<>ssion  what  we  have  already 
read  in  our  morning  newspaper.  Again  and  again,  they  have  come  not  to  con- 
sult with  us  but  to  brief  us,  to  tell  us  what  they  propose  to  do  or  to  try  to  jHit 
a  good  face  on  something  they  have  already  done.  One  recent  witness  devoted 
a  large  part  of  his  presentation  to  an  endorsement  of  the  idea  of  consultation 
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without  ever  getting  around  to  any  actual  consulting.  At  a  recent  meeting  on 
the  Middle  Eastern  crisis  the  Administration's  witness  was  unwilling  to 
answer  either  yes  or  no  to  tlie  question  of  whether  he  was  prepared  to  assure 
the  Committee' that  the  President  would  not  take  the  United  States  into  war 
in  the  Middle  East  without  the  consent  of  Congress. 

:Meaningful  consultation  would  cimsist  first  of  a  presentation  of  provisional 
views  on  the  part  of  the  Administration  and  then  of  a  presentation  of  the 
views  of  the  members  of  the  Committee,  with  the  Administration  witness  per- 
forming the  extremely  important  function  in  the  second  phase  of  listening — lis- 
tening with  an  open  mind  and  with  an  active  regard  for  the  fact  that,  how- 
ever little  he  may  like  it,  tlie  men  he  is  listening  to  are  representatives  of  the 
people  who  share  with  the  exeutive  the  constitutional  responsibility  for  the 
making  of  American  foreign  policy. 

The  problem  is  one  of  attitudes  rather  than  of  formal  procedures.  The  criti- 
cal question  is  not  whether  State  Department  officials  dutifully  report  Admin- 
istration acts  to  Congressional  committees  or  telephone  interested  Senators  to 
tell  them  that  American  planes  are  en  route  to  the  Congo.  The  question  is 
whether  they  respond  to  Congressional  directives  and  recommendations  by 
asking  themselves  "How  can  we  get  around  these?"  or  by  asking  themselves 
"How  can  we  carry  them  out?".  The  latter,  to  be  sure,  can  be  awkward  and 
irksome  of  the  executive,  but  that  is  the  kind  of  system  we  have.  As  the  politi- 
cal scientists  P]dward  S.  Corwiii  has  written  :  "The  verdict  of  history  in  short  is 
that  the  power  to  determine  the  substantive  content  of  American  foreign  policy 
is  a  divided  power,  with  the  lion's  share  falling  usually  to  the  President, 
though  by  no  means  always."  2  Our  legitimate  options  are  to  comply  with  the 
system  or  to  revise  it  by  the  means  spelled  out  in  the  Constitution  but  not  to 
circumvent  it  or  subvert  it. 

"Consultations"  which  are  really  only  briefings,  and  resolutions  like  the 
Tonkin  Gulf  resolution,  represent  no  more  than  a  ceremonial  role  for  the  Con- 
gress. Their  purpose  is  not  to  elicit  the  views  of  Congress  but  to  avoid  contro- 
versy of  the  kind  President  Truman  experienced  over  the  Korean  War.  They 
are  devices  therefore  not  of  Congressional  consultation  but  of  executive  con- 
venience. Insofar  as  the  Congress  accepts  them  as  a  substitute  for  real  partici- 
l)ation,  it  is  an  accomplice  to  a  process  of  illicit  constitutional  revision. 

Some  political  scientists  do  not  even  pretend  that  there  is  a  role  for  Con- 
gress in  the  making  of  foreign  policy  in  the  nuclear  age.  They  argue  that  the 
authority  to  declare  war  has  become  obsolete  and  that  checks  and  balances  are 
now  provided  by  diversities  of  opinion  within  the  executive  branch.  "This,"  in 
the  words  of  the  American  diplomatic  historian  Ruhl  Bartlett,  "is  an  argument 
scarcely  worthy  of  small  boys,  for  the  issue  is  not  one  advice  or  influence.  It 
is  a  question  of  power,  the  authority  to  say  that  something  shall  or  shall  not 
lie  done.  If  the  president  is  restrained  only  by  those  whom  he  appoints  and  who 
hold  their  positions  at  his  pleasure.  There  is  no  check  at  all.  What  has  hap- 
pened to  all  intents  and  purposes,  although  not  in  form  and  words,  is  the 
assumption  by  all  recent  presidents  that  their  constitutional  right  to  conduct 
foreign  relations  and  to  advise  the  Congress  with  respect  to  foreign  policy 
shall  be  interpreted  as  the  right  to  control  foreign  relations."  ^ 

v.    TREATIES    AND    COMMENTS 

So  widespread  are  American  commitments  in  the  world,  and  so  divers  are 
the  methods  and  sources  which  are  said  to  make  for  a  commitment,  that  a 
great  deal  of  C(mfusion  has  arisen  as  to  what  is  required  to  make  a  formal 
commitment  to  a  foreign  coimtry.  Does  it  require  a  treaty  ratified  with  the 
consent  of  the  Senate?  or  can  it  be  accomplished  by  executive  agreements?  or 
by  simple  Presidential  declaration?  or  by  a  declaration  or  even  a  statement 
made  in  a  press  conference  by  the  Secretary  of  State?  The  prevailing  view 
seems  to  be  that  one  is  as  good  as  another,  that  a  clause  in  the  transcript  of  a 
press  conference  held  by  Secretary  Dulles  in  1957  is  as  binding  on  the  Ameri- 
can Government  today  as  a  treaty  ratified  by  the  Senate. 

If  treaties  are  no  more  than  one  of  the  available  means  by  which  the  United 
States  can  be  committed  to  military  action  abroad,  as  Secretary  Rusk  believes, 
if  the  executive  is  at  liberty  to  commit  American  military  forces  abroad  in  the 
absence  of  a  treaty  obligation  as  in  the  case  of  Vietnam,  or  in  violation  of  a 
treaty  obligation  as  in  the  case  of  the  Dominican  Republic,  why  do  we  bother 
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with  treaties  at  all?  As  tilings  now  stand,  their  principal  use  seems  to  be  the 
lending  of  an  unusual  aura  of  dignity  or  solemnity  to  certain  engagements 
such  as  the  test  ban  treaty  and  the  outer  space  treaty. 

In  addition  to  the  general  denigration  ox  treaties,  there  has  developed  a 
widespread  attitude,  at  least  on  the  part  of  what  might  be  called  the  foreign 
policy  "establishment,"  that  it  is  improper  for  the  Senate  to  reject  treaties  or 
attach  reservations  to  them  once  they  have  been  negotiated.  The  power  of  the 
Senate  to  accept,  reject  or  amend  treaties  is  of  course  acknovv'ledged,  but  it  is 
regarded  not  as  a  legitimate  function  but  as  a  kind  of  naked  power  the  use  of 
which  under  any  circumstances  would  be  irresponsible.  There  seems  to  be  a 
kind  of  historical  memory  at  work  here ;  Versailles,  like  Munich,  has  conveyed 
more  lessons  than  were  in  it. 

There  appeared  in  the  New  York  Times  on  March  10,  1967,  an  interesting 
and  significant  editorial  commenting  on  questions  that  were  then  being  raised 
in  the  Senate  about  the  Soviet  consular  treaty  and  the  outer  space  treaty.  The 
Times  commented  as  follows  : 

•'A  treaty  is  a  contract  negotiated  by  the  executive  branch  with  the  govern- 
ment of  one  or  more  other  countries.  In  the  process  there  is  normally  hard 
bargaining  and  the  final  result  usually  represents  a  compromise  in  which 
everyone  has  made  concessions.  Thus  when  the  Senate  adds  amendments  or 
reservations  to  a  treaty,  it  is  unilaterally  changing  the  terms  of  a  settled  bar- 
gain. The  practical  effect  of  such  action  is  really  to  reopen  the  negotiations 
and  force  the  other  party  or  parties  to  re-examine  their  previously  offered 
approval. 

"Every  time  the  Senate  exercises  this  privilege  it  necessarily  casts  doubt 
upon  the  credibility  of  the  President  and  his  repi'esentatives  and  weakens  the 
bargaining  power  of  the  United  States  to  the  international  arena.  The  Senate 
power  to  do  this  is  unquestioned,  but  it  is  equally  unquestionable  that  this 
power  is  best  used  only  to  express  the  gravest  of  concerns,  especially  in  a 
period  of  crisis  such  as  is  posed  by  the  Vietnam  war  and  efforts  to  end  it." 

My  attention  was  arrested  by  the  assertion  that  a  treaty,  once  negotiated  by 
the  executive  was  a  "settled  bargain."  I  had  supposed  that  under  our  Constitu- 
tion a  treaty  was  only  a  tentative  bargain  until  ratified  with  the  consent  of 
the  Senate. 

Returning  to  my  earlier  point,  the  recent  crisis  in  the  Middle  East  reveals 
the  prevailing  confusion  as  to  what  constitutes  a  binding  obligation  on  the 
United  States. 

In  the  days  preceding  the  recent  Arab-Israeli  war  there  was  a  good  deal  of 
discussion  of  American  responsibilities  in  the  Middle  Bast  marked  by  a  pre- 
vailing assumption  that  the  United  States  was  "committed"  to  defend  Israel 
against  any  act  of  aggression.  As  a  signatory  to  the  United  A^ations  Charter, 
which  incidentally  was  ratified  by  the  Senate  as  a  treaty,  the  United  States  is 
indeed  obligated  to  support  any  action  which  the  United  Nations  might  take  in 
defense  of  a  victim  of  aggression.  The  cited  sources  of  the  alleged  Am.erican 
"commitment,"  however,  were  not  the  United  Nations  Charter  but  a  series  of 
policy  statements,  including  President  Truman's  declaration  of  support  for 
the  independence  of  Isi*ael  in  1948,  the  Anglo-French-American  Tripartite  Dec- 
laration of  1950  pledging  opposition  to  the  violation  of  frontiers  or  armistice 
lines  by  any  Middle  Eastern  state,  a  statement  by  President  Eisenhower  in 
January  1957  pledging  American  support  for  the  integrity  and  independence  of 
I\liddle  Eastern  nations,  a  statement  by  Secretary  of  State  Dulles  in  February 
1957  stating  that  the  United  States  regarded  the  Gulf  of  Aqaba  as  an  interna- 
tional waterway,  a  press  conference  statement  in  March  of  1963  by  President 
Kennedy  pledging  American  opposition  to  any  act  of  aggression  in  the  Middle 
East,  and  a  reiteration  by  President  Johnson  in  February  1964  as  American 
suj>port  for  the  territorial  integrity  and  political  independence  of  all  iliddle 
Eastern  coimtries. 

The  foregoing  are  all  statements  of  policy,  not  binding  commitments  in  the 
sense  that  a  treaty  ratified  by  the  Senate  is  a  binding  commitment.  If  tliey  are 
liiiiding  and  if  they  were  interpreted  as  refiuiring  the  United  States  to  take  uni- 
lateral action  to  maintain  the  territorial  integrity  of  all  Middle  Eastern  states, 
we  would  now  be  obligated  forcibly  to  require  Israel  to  restore  all  of  the  terri- 
tory which  she  has  seized  from  her  Arab  neighbors.  We  are,  however,  not  so 
obligated.  Our  only  binding  commitment  in  the  Middle  East  is  our  obligation 
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to  support  and  help  implement  any  action  that  might  be  taken  by  the  United 
Nations.  In  the  absence  of  such  action,  we  are  not  bound,  not,  that  is,  unless 
statements  in  Presidential  press  conferences  are  as  bir.ding  upon  the  United 
States  as  treaties  ratified  by  the  Senate. 

VI.   EESTORIXG  CO^GRESSIOXAL  PKEEOGATIVE 

The  Foreign  Relations  Committee  has  been  experimenting  in  the  last  two 
years  with  methods  which  it  is  hoped  will  help  restore  the  Senate  to  a  signifi- 
cant and  responsible  role  in  the  making  of  American  foreign  policy.  Princi- 
pally, the  Committee  has  made  itself  available  as  a  public  forum  for  the  airing 
of  informed  and  diverse  opinion  on  both  general  and  specific  aspects  of  Ameri- 
can foreign  policy.  We  have  invited  distinguished  professors,  scholars, 
diplomats  and  military  men  to  talk  with  the  Committee  on  a  wide  variety  of 
matters,  including  the  Vietnamese  war,  American  policy  toward  China,  Ameri- 
can relations  with  its  European  allies,  American  relations  with  the  Soviet 
Union  and  Eastern  Europe,  and  even  certain  experimental  subjects  such  as  the 
psychological  aspect  of  international  relations.  In  the  spring  of  1967  the  Com- 
mittee heard  testimony  by  such  distinguished  persons  as  George  Kennan, 
Edwin  O.  Reischauer  and  Harrison  Salisbury  in  a  series  of  hearings  on  the 
"responsibilities  of  the  United  States  as  a  global  power."' 

It  is  by  no  means  clear  that  public  hearings  of  the  kind  which  have  been 
held  in  these  last  two  years  will  prove  to  be  a  viable  and  effective  means  of 
bringing  Congressional  influence  to  bear  on  the  making  of  foreign  policy.  The 
hearings  have  been,  I  emphasize,  experimental.  They  do,  however,  suggest  the 
possibility  of  a  reinvigorated  Senate  participating  actively  and  responsibly  in 
the  shaping  of  Amei'ican  foreign  policy,  in  the  articulation  of  the  values  in 
which  we  would  have  our  foreign  policy  rooted  and  the  purposes  which  we 
would  have  it  serve. 

I  am  reasonably  confident  that  the  Senate  Foreign  Relations  Committee,  by 
making  itself  available  as  a  forum  of  tree  and  wide-ranging  discussion,  can 
serve  valuable  democratic  purposes :  it  can  diminish  the  danger  of  an  irretriev- 
able mistake ;  it  can  reduce  the  likelihood  of  past  mistakes  being  repeated ;  it 
can  influence  policy  both  current  and  future ;  it  can  make  a  case  for  history 
and  defend  America's  good  name ;  it  can  help  to  expose  old  myths  in  the  light 
of  new  realities ;  it  can  provide  an  institutional  forum  for  dissenters  whose 
dissent  might  otherwise  be  disorderly ;  and,  by  continuing  discussion  of  crises 
like  the  war  in  Vietnam,  it  may  help  us  shape  the  attitudes  and  insights  to 
avoid  another  such  tragedy  in  the  future. 

Free  and  open  discussion  has  another  function,  more  difficult  to  define.  It  is 
therapy  and  catharsis  for  those  who  are  dismayed ;  it  helps  the  reassert  tradi- 
tional values  and  to  clear  the  air  vrhen  it  is  full  of  tension.  A  man  must  at 
times  protest,  not  for  politics  or  profit  but  simply  because  his  sense  of  decency 
is  offended,  because  something  goes  against  the  grain. 

On  the  Senate  floor  as  well  as  in  the  Foreign  Relations  Committee,  vigorous 
and  responsible  discussion  of  our  foreign  relations  is  essential  both  to  the 
shaping  of  a  wise  foreign  policy  and  to  the  sustenance  of  our  constitutional 
system.  The  criteria  of  responsible  and  constructive  debate  are  restraint  in 
matters  of  detail  and  the  day-to-day  conduct  of  foreign  policy,  combined  with 
diligence  and  energy  in  discussing  the  values,  direction  and  purposes  of  Ameri- 
can foreign  policy.  Just  as  it  is  an  excess  of  democracy  when  Congress  is 
overly  aggressive  in  attempting  to  supervise  the  conduct  of  policy,  it  is  a  fail- 
ure of  democracy  when  it  fails  to  participate  actively  in  determining  policy 
objectives  and  in  the  making  of  significant  decisions. 

A  Senator  has  the  obligation  to  defend  the  Senate  as  an  institution  by  up- 
holding its  traditions  and  prerogatives.  A  Senator  must  never  forget  the  Presi- 
dency when  he  is  dealing  with  the  President  and  he  must  never  forget  the 
Senate  when  he  is  talking  as  a  Senator.  A  Senator  is  not  at  perfect  liberty  to 
think  and  act  as  an  individual  human  being ;  a  larg  part  of  what  he  says  and 
what  he  does  must  be  institutional  in  nature.  Whoever  may  be  President, 
whatever  his  policies,  hov^•ever  great,  the  confidence  they  may  inspire,  it  is 
part  of  the  constitutional  trust  of  a  Senator  to  defend  and  exercise  the  advice 
and  consent  function  of  the  Senate.  It  is  not  his  to  give  away. 

Mr.  Russell.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGET.  I  yield  to  the  Senator  from  Georgia. 
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Mr.  Russell.  Mr.  President,  may  I  say  to  the  distinguished  Senator  from  Ar- 
kansas that  I  think  he  has  rendered  a  real  service  in  offering  this  resolution.  I 
hope  he  will  hold  hearings  on  it. 

I  know  of  nothing  that  is  more  in  need  of  clarification  than  the  present 
state  of  the  alleged  commitment  of  the  United  States  all  over  the  world.  We 
hear  that  national  commitment  has  been  made  because  two  Presidents  have 
made  speeches  outlining  this  policy,  or  perhaps  two  Secretaries  of  State,  or 
one  Vice  President;  or  maybe  they  all  joined  in  and  made  speeches,  and  that 
that  constitutes  national  commitment.  The  commitment  in  many  instances  is 
one  that  can  only  be  met  by  the  blood  of  the  young  men  of  this  Nation  and 
the  treasure  of  the  people  of  this  country  that  is  collected  through  taxes. 

As  I  understand  it,  the  Senator  says  that  the  resolution  does  not  and,  in- 
deed, cannot  seek  to  limit  the  powers  of  the  President  as  Commander  in  Chief 
of  the  Armed  Forces  of  the  United  Staes.  That  is  a  matter  outlined  in  the 
Constitution.  However,  there  is  so  much  loose  talk  of  the  national  commitment 
we  have,  if  the  Senator's  committee  could  bring  to  light  those  we  consider  via- 
ble and  those  that  might  be  barred  by  the  statute  of  limitations,  or  for  some 
other  reason,  it  would  be  a  great  service  to  the  Congress  and  the  Nation. 

Mr.  FuLBRiGHT.  I  do  intend  to  ask  the  Foreign  Relations  Committee  to  hold 
hearings  on  this  subject  at  an  early  date  and  to  try  to  develop  clearly  how 
these  commitments  came  about.  Often  we  have  no  treaties  for  what  are 
claimed  to  be  our  commitments,  and  there  are  many  things  which  are  not 
clear. 

Mr.  Symington.  Mr.  President,  will  the  Senator  yield  to  me? 

Mr.  FuLBRiGHT.  I  yield. 

Mr.  Symington.  Mr.  President,  I  am  impressed  with  the  statement  of  the 
chairman  of  the  Committee  on  Foreign  Relations :  And  also  with  this  resolu- 
tion. I  am  glad  to  note,  also  that  the  chairman  of  the  Armed  Services  Commit- 
tee, the  Senator  from  Georgia  [Mr.  Russell],  is  in  full  agreement  with  the 
resolution,  especially  in  that  it  would  appear  one  of  the  most  important  presen- 
tations before  this  body  since  I  have  had  the  privilege  of  being  a  Member. 

It  is  my  recollection  that  one  of  the  fine  minds  of  this  country,  the  former 
Secretary  of  State,  Dean  Achesou,  recently  wrote  in  one  of  his  books  that  the 
greatest  single  change  in  the  functioning  of  our  Government  was  further  dele- 
gation by  the  legislative  branch  of  its  constitutional  authority  to  the  executive 
branch. 

As  we  all  know.  Dean  Acheson  is  a  thinker.  He  was  an  outstanding  states- 
man. It  would  seem,  therefore,  that  this  resolution,  prepared  by  two  of  the  fine 
minds  of  the  Senate  is  a  practical  effort  to  slow  that  trend. 

Based  on  my  experience  as  a  member  of  the  Committee  on  Foreign  Rela- 
tions, and  also  Armed  Services,  I  am  glad  to  see  that  both  chairmen  of  these 
two  committees,  the  way  the  world  is  today,  are  in  full  agreement  with  re- 
spect to  the  importance  of  this  resolution. 

I  thank  my  friend  for  yielding. 

Mr.  FULBRIGHT.  I  am  happy  now  to  yield  to  the  Senator  from  North  Caro- 
lina, and  then  I  will  be  glad  to  yield  to  my  colleague  [Mr.  McClellan]. 

Mr.  Ervin.  Mr.  President,  I  want  to  commend  the  able  Senator  from  Arkan- 
sas on  the  presentation  of  this  resolution.  It  seems  to  me  that  it  compels  the 
Senate  to  study  anew  one  of  the  most  important  problems  which  now  con- 
fronts the  American  people  and  which  has  confronted  them  for  many  years. 

The  Senate  has  recently  manifested  an  interest  in  a  restudy  of  the  funda- 
mental system  of  our  Constitution  which  we  call  the  separation  of  powers.  Its 
interest  in  this  field  is  shown  by  the  fact  that  during  the  last  session  it  cre- 
ated a  .special  subcommittee  of  the  Committee  on  the  Judiciary ;  namely,  the 
Subcommittee  on  the  Separation  of  Governmental  Powers. 

Mr.  FuLBRiGHT.  If  the  Senator  from  North  Carolina  will  allow  me  to  inter- 
ject a  comment ;  he  is  the  distinguished  head  of  that  subcommittee  and  it  was 
in  the  preparation  of  my  remarks  before  that  subcommitee  and  consideration 
of  this  issue  in  Congress  that  the  idea  of  my  resolution  was  generated.  It 
grows  out  of  the  work  the  Senator's  subcommittee  is  engaged  in. 

Mr.  Ervin.  I  should  like  to  say  for  the  benefit  of  all  Senators,  and  the  pub- 
lic generally,  that  the  Senator  from  Arkansas  [Mr.  Fulbright]  appeared  be- 
fore the  Subcommittee  on  the  Separation  of  Governmental  Powers  some  days 
ago  and  made  one  of  the  most  penetrating  and  illuminating  statements  I  have 
ever  heard  on  the  subject  of  the  power  to  conduct  our  foreign  policy.  The  Sen- 
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ator  has  offered  to  have  the  statement  placed  in  the  Record  today  and  it  mer- 
its thoughtful  consideration  by  all  Senators  and  the  American  people  who  are 
interested  in  constitutional  government  and  the  position  in  which  we  may  find 
ourselves  in  this  precarious  world,  now  and  in  the  future. 

The  Senator  from  Arkansas  demonstrates  in  his  statement  on  this  occasion, 
and  also  in  the  statement  he  made  before  the  Subcommittee  on  the  Separation 
of  Government  Powers,  that  the  making  of  foreign  policy  is  not  a  prerogative 
which  is  committed  solely  to  the  executive  branch  of  Government ;  that,  on  the 
contrary,  it  is  a  power  which  the  executive  branch  shares  with  Congress  in 
general,  and  the  Senate  in  particular. 

The  Senator  from  Arkansas  has  rendered  a  real,  a  lasting,  and  a  most  sig- 
nificant service  to  the  country  in  proposing  the  resolution  which  he  has  offered 
today,  because  it  presents  an  opportunity  for  us  to  study  again  the  fundamen- 
tal principles  of  the  separation  of  powers  and  the  combination  of  powers  and 
also  to  relearn  something  which  all  too  often  we  may  have  forgotten ;  namely, 
that  the  direction  of  American  foreign  policy  is  a  matter  which  belongs  to 
Congress  in  general,  and  the  Senate  in  particular,  as  well  as  to  the  President. 
It  is  a  power  which  must  be  exercised  in  conformity  with  the  Constitution.  I 
believe  in  conformity  with  practical  wisdom  in  this  precarious  world  and  that 
this  power  must  be  shared  between  the  executive  and  legislative  branches  of 
Government. 

I  thank  the  Senator  for  yielding  to  me. 

Mr.  FuLBRiGHT.  I  thank  the  Senator  from  North  Carolina  for  his  statement. 
I  feel  this  resolution  and  the  hearings  we  will  have  upon  it  complement  the 
basic  and  major  work  which  the  Senator  from  North  Carolina  is  doing.  The 
resolution  focuses  on  only  one  asi>ect  of  this  over-all  problem. 

Now  I  am  happy  to  yield  to  my  colleague  from  Arkansas. 

Mr.  McClellan.  I  thank  my  colleague  for  yielding  to  me.  I  join  with  Sena- 
tors here  who  have  commended  the  Senator  for  his  presentation  of  the  resolu- 
tion. 

So  far  as  I  know  now,  I  am  inclined  to  give  it  my  strong  support,  but  1 
want  to  ask  one  or  two  questions  to  see  if  I  can  clarify  what  the  objectives  of 
the  resolution  are. 

In  the  first  place,  may  I  ask  whether  the  Committee  on  Foreign  Relations 
has  available  to  it  now,  from  any  source,  inventory,  or  listing,  the  different 
commitments — using  the  term  somewhat  loosely  as  I  think  it  is  today  applied 
— all  over  the  world,  commitments  of  human  as  well  as  material  resources. 
Does  the  Foreign  Relations  Committee  have  any  informaion  available  to  it 
today  so  that  it  could  advise  the  Senate  where  the  commitments  are  and  their 
extent? 

Mr.  FuLBRiGHT.  If  the  word  "commitments"  is  used  a  little  more  narrowly  to 
mean  those  obligations  arising  out  of  treaties  or  conventions  in  which  Con- 
gress has  played  a  part,  they  are  certainly  available. 

Mr.  McClellan.  I  am  talking  about  obligations  which  are  not  in  treaty 
form.  In  treaty  form  we  do  not  need  any  inquiry. 

Mr.  FuLBRiGHT.  If  I  may  say  to  the  Senator,  there  are  a  number  of  obliga- 
tions which  have  been  referred  to,  certainly,  by  members  of  the  executive 
branch,  as  commitments.  But  I  do  not  think  they  are  commitments.  This  is  the 
crux  of  the  matter.  The  hearings  I  expect  to  hold  will  be  intended  to  develop 
the  distinction  between  what  are  valid  national  commitments,  or  true  commit- 
ments in  the  constitutional  sense,  and  what  are  simply  statements  of  policy 
that  may  have  been  made  by  individual  officials,  say,  at  the  Honolulu  confer- 
ence or  at  any  other  meeting  of  that  kind.  These,  I  do  not  believe,  under  the 
Constitution,  could  be  held  to  the  true  commitments  of  this  country.  They  are 
merely  statements  of  intention  on  the  part  of  members  of  the  executive  branch, 
usually  the  Vice  President,  the  Secretary  of  State,  or  the  President. 

I  certainly  hope  that  the  hearings  will  draw  this  distinction  between  a  true 
commitment  in  which  the  honor  of  our  country  is  involved  and  a  simple  state- 
ment of  policy  which  is,  in  a  sense,  a  statement  of  intention  on  something 
which  may  happen  at  a  later  date,  which  with  the  cooperation  of  Congress  and 
its  approval  might  then  create  a  commitment.  But,  when  we  get  into  this  lat- 
ter field,  we  have  all  degrees  of  incipient  commitments.  Perhaps  the  statement 
made  at  Honoluhi  with  regard  to  the  so-called  Asian  or  Johnson  doctrine  is  the 
beginning  of  a  commitment.  If  we  do  not  do  something  about  it,  if  we  do  not 
try  and  clarify  and  restrict  it,  we  may  find  that  it  is  soon  viewed  as  a  com- 
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mitment — that  is  one  of  the  principal  points.  I  have  in  mind.  I  would  not  call 
such  a  statement  a  commitment  yet.  But  if  we  do  not  do  anything  and  allow  it 
to  be  reiterated  time  and  again  that  it  is  a  commitment,  the  first  thing  we 
know,  it  will  be  accepted  at  a  national  commitment  without  congressional  con- 
sent. 

Mr.  McClellan.  In  other  words,  by  silence,  by  inaction,  we  acquiesce  in  it. 

Mr.  FuLBRiGHT.  That  is  correct. 

Mr.  McClellan.  And  therefore  it  becomes  a  commitment,  and  we  let  the 
world  believe  that  we  are  officially  committed. 

Mr.  FuLBRiGHT.  I  am  not  talking  only  about  this  administration.  Going  back 
to  the  days  of  Truman  administration  on  through  the  Eisenhower  administra- 
tion on  through  the  Eisenhower  administration,  there  are  instances — which  I 
shall  cite  a  little  later — in  which  a  statement  was  made  in  a  conference,  or 
even  in  a  press  conference,  and  now,  10  years  later,  it  is  referred  to  as  our 
commitment. 

Mr.  ]\IcClellan.  Is  there  any  source  now  where  the  information  is  available 
to  the  Senator's  committee  or  to  the  Congress  containing  such  commitments, 
even  though  we  may  term  them  as  loose  commitments,  which  can  be  identified 
for  our  guidance? 

Mr.  FULBRIGHT.  We  have  a  great  deal  of  information  but  one  cannot  be 
sure ;  members  of  the  executive  may  consider  even  some  press  conference  state- 
ments as  commitments,  which  I  do  not.  The  staff  has  done  some  work  on  this 
subject  already.  I  will  refer  to  some  instances  later. 

I  am  not  trying  to  be  evasive.  This  is  a  question  of  definition.  We  clearly 
have  commitments  in  some  instances  where  legislation  was  involved.  But  there 
is  a  gradation.  I  would  dispute  some  as  being  commitments.  They  were  simply 
statements.  While  I  know  about  some  of  them,  there  may  be  others  that  I  do 
not  know  about.  I  think  we  can  put  them  together. 

Mr.  McClellan.  The  point  I  am  making  is,  if  today  we  asked  for  that  infor- 
mation, from  what  source  would  we  ask  it,  and  would  it  be  available  to  us? 

Mr.  FuLBKiGHT.  I  think  so,  but  with  that  reservation  as  to  what  is  a  commit- 
ment. Some  of  those  statements  would  be  so  vague  that  I  would  not  include 
them  in  the  list,  but  I  think  they  are  available. 

Mr.  McClellan.  The  committee  will  hold  hearings  and  I  suppose  it  will  pro- 
vide a  study  as  to  what  is  needed.  I  woule  hope  and  would  assume  that  one  of 
the  objectives  would  be  as  follows.  I  give  this  as  an  illustration.  Of  course,  a 
commitment  of  human  resources  is  far  more  serious,  but  let  us  assume  some- 
one goes  to  a  country  and  makes  a  speech  that  we  pledge  all  sorts  of  things. 
That  may  be  a  commitment  of  one  branch  of  the  Government,  but  is  that  a 
commitment  that  is  binding  on  the  Government  without  the  advise  and  consent 
of  the  Senate? 

Mr.  FULBRIGHT.  I  do  not  think  so,  unless  it  is  in  pursuance  of  a  treaty.  I  as- 
sume, from  the  illustration,  it  is  not.  That  is  one  of  the  things  we  plan  to 
clarify  for  the  future. 

Mr.  McClellan.  I  commend  the  Senator,  because  I  think  this  is  an  area 
where  all  of  us  get  confused.  At  times,  I  am  at  a  loss  to  know  what  I  should 
do  or  what  our  obligation  is.  There  may  be  some  actions  of  which  we  may  not 
have  approved,  but  if  the  Government  is  committed,  we  want  to  follow  it  and 
uphole  its  hand.  That  is  a  problem  we  have  in  our  so-called  foreign  relations 
and  international  affairs.  I  hope  the  Senator's  committee  can  study  it  and  help 
to  clarify  it. 

Mr.  FULBRIGHT.  We  will  try  to  to  that. 

I\Ir.  Young  of  North  Dakota.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGiiT.  I  yield  to  the  Senator  from  North  Dakota. 

Mr.  Young  of  North  Dakota.  Mr.  President,  I  want  to  commend  the  distin- 
guished Senator  from  Arkansas,  the  chairman  of  the  Foreign  Relations  Com- 
mittee, for  a  resolution  which  will  have  more  far-reaching  consequences  and 
important  consequences  than  anything  that  will  probably  be  considered  in  this 
session  of  Congress. 

Starting  after  World  War  II,  we  seem  to  have  embarked  on  an  entirely  new 
foreign  policy.  The  executive  department  took  ove  almost  completely  the  han- 
dling of  foreign  policies  and  commitments.  These  commitments  are  so  huge 
now  that  I  do  not  think  any  Member  of  the  Senate  really  knows  what  all  we 
are  committed  to.  The  dangerous  part  of  it  is  that  the  commitments  are  far 
beyond  our  capabilities.  We  are  just  not  big  enough  or  powerful  enough  and 
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we  do  not  have  the  manpower  or  financial  resources  to  police  the  whole  world, 
which  we  are  attempting  to  do  now.  We  are  now  engaging  in  large-scale  war- 
fare without  a  declaration  of  war.  Many  people  do  not  know  why  we  are  doing 
it.  I  receive  many  letters  from  constituents  who  say,  "Why  don't  you  do  some- 
thing about  all  ovir  foreign  commitments?"  In  recent  years  it  is  difficult  to  an- 
swer, because  the  executive  department  has  taken  most  of  the  authority  of 
Congress  in  this  field. 

I  commend  the  Senator  for  ti'yiug  to  get  back  to  the  Congress  some  of  the 
powers  that  rightfully  belong  to  it. 

Mr.  FuLBRiGHT.  I  thank  the  Senator  for  his  comments.  I  hope  the  hearings 
will  clarify  the  situation. 

Mr.  Morton.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGHT.  I  yield  to  the  Senator  from  Kentucky. 

Mr.  Morton.  I  commend  the  chairman  of  the  Foreign  Relations  Committee.  I 
think  a  resolution  of  this  kind,  coming  from  one  who  has  had  the  experience 
he  has  had  in  this  general  area  and  in  his  position  of  leadership  in  the  Sen- 
ate, will  be  considered  in  great  detail.  I  was  impressed  by  a  comment  which 
the  Senator  made  as  follows  : 

We  in  government  life  frequently  err  by  refusing  to  define  our  terms  and 
by  falling  back  on  cliches  which  really  have  not  been  examined  in  years.  In 
the  field  of  foreign  policy  certain  phrases  reasonably  descriptive  of  the  world 
situation,  two  decades  ago  are  being  used  almost  ritualistically  without  reap- 
praisal of  their  relevance  to  current  conditions — 

And  so  forth. 

This  is  a  point  that  I  think  needs  some  emphasis.  Today,  in  the  technologi- 
cal age  in  which  we  find  ourselves,  with  the  tremendous  revolution  in  trans- 
portation.communication,  and  everything  else  that  has  taken  place  in  a  quarter 
of  a  century,  obviously  some  statement  that  some  President  or  Secretary  of 
State  m  ale  25  years  ago  may  not  fit  the  needs  of  today. 

I  do  not  know  whether  the  Congress  ever  took  any  action  upon  the  Monroe 
Doctrine,  whose  genesis  was  the  fact  that  the  Russians  were  looking  at  the 
west  coast  of  South  America  and  this  continent  with  some  degree  of  interesit. 
Here  today  we  have  a  situation  in  one  of  our  Latin  American  neighbors,  Cuba, 
in  which  she  is  exporting  revolution  to  our  friends  in  Latin  America.  This 
brings  on  an  entirely  different  situation.  Yet,  are  we  going  to  be  hidebound  and 
say  we  are  committed  to  protecting  Cuba  against  any  enemy  whomsoever? 
This  is  one  example — extreme,  it  is  true. 

The  General  Assembly  of  the  United  Nations  had  45  members  at  its  incep- 
tion just  some  22  years  ago.  Today  it  has  more  than  doubled.  Did  the  people 
who  drew  up  the  United  Nations  Charter  or  Treaty  envisage  the  fact  that  it 
would  go  up  by  120  percent  in  membership ;  that  the  whole  continent  of  Af- 
rica, then  for  the  most  part  colonial,  would  have  a  multipliticy  of  free,  young 
governments,  with  all  their  problems ;  that  south  Asia  would  no  longer  be  colo- 
nial, but  would  be  in  the  status  in  which  we  find  it  today? 

Referring  briefly  to  the  Senator's  colloquy  with  his  senior  collegaue  as  to 
what  is  a  commitment,  I  do  not  know,  but  I  know  that  in  my  short  time  here 
I  have  been  importuned  by  both  Democratic  and  Republican  administrations 
with,  "Well,  whether  you  like  it  or  not,  we  have  got  to  do  it.  We  are  commit- 
ted. We  said  we  are  going  to  do  it."  So  it  comes  about  after  "church  is  out," 
really.  What  can  we  do  but  acquiesce  in  it,  in  the  way  it  is  presented  to  us — 
"the  honor  of  the  United  Sates  is  involved  here"? 

I  commend  the  Senator  fx-om  Arkansas.  I  know  he  will  have  productive 
hearings  on  this  matter. 

I  agree  with  his  comment  of  the  great  work  being  done  by  the  senior  Sena- 
tor from  North  Carolina  [Mr.  Ervin],  because  I  think  this  problem  goes  be- 
yond the  foreign  field.  The  Senator  from  Arkansas  has  restricted  this  resolu- 
tion to  this  particular  ai'ea,  the  need  for  which  to  me  is  so  abundantly  clear 
that  we  will  act  on  it  soon. 

Mr.  FULBRIGHT.  I  thank  the  Senator  for  his  comments. 

Mr.  Morse.  Mr.  President,  will  the  Senator  yield? 

Mr.  FULBRIGHT.  I  yield  to  the  Senator  from  Oregon. 

Mr.  Morse.  I  rise  to  commend  the  Senator  from  Arkansas  and  highly  pledge 
my  support  of  the  resolution.  I  also  join  in  the  commendation  of  the  Senator 
from  North  Carolina  [Mr.  Ervin]  for  the  great  work  he  is  doing  in  conducting 
the  hearings  on  the  important  issue  of  constitutional  law  involving  the  separa- 
tion of  powers  doctrine. 
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I  testified  before  his  committee,  as  did  the  Senator  from  Arkansas.  Senator 
Ervin  told  me,  a  minute  or  two  ago,  that  he  inserted  my  testimony  in  the 
Congressional  Record  today.  My  testimony  was  limited  for  the  most  part  to 
the  major  thrust  of  the  objective  of  the  resolution  which  the  Senator  from  Ar- 
kansas has  submitted  today.  To  me  it  means  that,  at  long  last,  some  action  is 
being  taken  in  the  Senate  of  the  United  States  to  exercise  its  constitutional 
duties  and  protect  its  constitutional  prerogatives. 

The  Senator  from  Arkansas  and  other  Senators  have  heard  me,  for  many 
years,  deplore  what  I  consider  to  be  the  surrender  of  the  constitutional  prerog- 
atives and  he  constitutional  duties  of  the  U.S.  Senate  in  this  area  of  separa- 
tion of  powers.  In  the  field  of  constitutionalism,  I  have  always  been  ultracon- 
servative,  because  one  cannot  be  anything  else,  in  my  judgment,  and  carry  out 
the  constitutional  responsibilities  of  a  Senator. 

What  we  have  permitted  to  happen,  by  way  of  de  facto  action,  is  for  the  ex- 
ecutive branch  of  the  Government  to  amend  the  Constitution  of  tlie  United 
States  by  violations  of  its  constitutional  responsibilities.  Nobody  is  to  blame  for 
that  but  Congress,  particularly  the  Senate.  If  we  want  government  by  men  in- 
stead of  government  by  constitutional  law,  the  way  to  get  it  is  to  do  what  the 
Senate  has  done  for  many,  many  years.  To  try  to  get  the  Senate  to  stop  doing 
it  lias  been  a  challenge  that  has  confronted  some  of  us. 

When  we  have  voted  against  a  Formosa  resolution,  when  we  have  voted 
against  a  Middle  East  resolution,  when  we  have  voted  against  a  Tonkin  Bay 
resolution,  when  we  have  refused  to  give  to  a  President  of  the  United  States 
unchecked  power,  the  Senate  knows  what  has  descended  upon  our  political 
heads.  But  all  we  have  \^i-n  doing  is  pleading  for  the  following  of  the  check 
and  balance  system  of  the  Constitution. 

If  the  Senator  from  Arkansas  will  permit  me,  I  should  like  to  read  a  few 
paragraphs  from  one  of  the  greatest  constitutioiuil  lawyers  who  has  sat  in  this 
body  since  I  have  been  a  Member — a  constitutitnal  lawyer  whom  I  followed, 
when  he  was  in  the  Senate,  on  the  major  positions  he  took  on  constitutional 
law. 

Over  the  weekend,  I  read  again  a  little  book  published  by  Senator  Robert  A. 
Taft  in  1951,  entitled  "A  Foreign  Policy  for  Americans." 

He,  interestingly  enough,  throughout  liis  great  record  in  the  Senate,  took  ex- 
actly the  same  position  the  Senator  from  Arkansas  is  taking  in  this  resolution. 
He  took  exactly  the  same  position  I  have  argued  for  here  on  the  floor  of  the 
Senate  time  and  time  again  and  which  I  taught  in  the  law  school  classroom 
before  I  came  to  the  Senate.  I  would  have  the  Record  show  some  of  the  very 
sound  constitutional  law  teachings  of  the  late  Senator  Taft  as  they  relate  di- 
rectly and  indirectly  to  the  resolution  of  the  Senator  from  Arkansas.  If  the 
Senator  will  permit  me,  I  ask  the  Senate  to  listen  to  some  of  his  paragraphs. 

Mr.  FuLBRiGHT.  I  am  happy  to  yield  for  that  purpose. 

Mr.  Morse.  I  think  it  is  a  very  fitting  supplement  to  the  Senator's  argiunent 
in  support  of  the  resolution.  I  speak  only  for  myself  and  make  my  own  inter- 
pretation of  what  Senator  Taft  wrote.  But  make  your  own.  Answer,  if  you 
can,  his  statement  quoted  on  page  22 : 

•'I  think  it  is  fair  to  say  that  the  State  Department  has  adopted  an  attitude 
of  hostility  toward  Congress  and  an  unwillingness  to  submit  any  matter  to 
Congress  if  it  thinks  it  can  possibly  carry  it  through  without  sucli  submission. 
It  shows  a  complete  distrust  of  the  opinion  of  the  people,  unless  carefully 
nursed  by  State  Depai-tment  propaganda." 

In  that  passage  Senator  Taft  was  talking  about  secret  diplomacy.  He  was 
talking  aljout  those  "conuiiitments"  to  which  the  Senator  from  Arkansas  refers 
in  his  resolution.  The  Senator  from  Arkansas  has  sat  with  uie  in  meetings  of 
the  Committee  on  Foreign  Relations  when  State  Department  representatives 
have  come  l)efore  the  committee  and  .said,  "You  can't  let  us  down  now.  It  was 
so  hard  to  negotiate  this  commitment,  it  was  so  difficult  to  get  them  to  agree. 
Now,  if  you  let  us  down  and  do  not  go  along  with  this  commitment,  you  are 
going  to  do  great  injury  to  American  diplomacy." 

Let  me  say  I  believe  great  restrictions  should  be  placed  on  the  street  diplo- 
macy of  the  State  Department.  The  secret  diplomacy  of  the  State  Department 
violates  the  cardinal  principle  of  making  available  to  the  people  the  facts  that 
involve  their  lives  in  the  field  of  foreign  policy.  It  conceals  from  them  knowl- 
edge to  which  the  i)ublic  is  entitled.  That,  in  part,  I  respectfully  submit,  is 
what  is  beind  the  resolution  of  the  Senator  from  Arkansas. 
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Listen  to  wliat  else  the  great  Senator  from  Ohio  said : 

In  the  long  run,  the  question  which  the  country  must  decide  involves  vitally 
not  only  the  freedom  of  the  people  of  the  United  States  but  the  peace  of  the 
people  of  the  United  States.  More  and  more,  as  the  world  grows  smaller,  we 
are  involved  in  problems  of  foreign  policy.  If  in  the  great  field  of  foreign  pol- 
icy tlie  President  has  the  arbitrary  and  unlimited  powers  he  now  claims,  then 
there  is  an  end  to  freedom  in  the  United  States  not  only  in  the  foreign  field 
but  in  the  great  realm  of  domestic  activity  which  necessarily  follows  any  for- 
eign commitments.  The  area  of  freedom  at  home  becomes  very  circumscribed 
indeed." 

We  see  it  now  vis-a-vis  Vietnam,  may  I  say  by  way  of  disgression. 

Returning  to  the  words  of  Senator  Taft : 

"If  the  President  has  unlimited  power  to  involve  us  in  wai",  then  I  believe 
that  the  consensus  of  opinion  is  that  war  is  more  likely.  History  shows  that 
when  the  people  have  the  opportunity  to  speak  they  as  a  rule  decide  for  peace 
if  possible." 

That  is  why  the  senior  Senator  from  Oregon,  for  more  than  SV2  year.si,  has 
dared  to  challenge  this  administi-ation  time  and  time  again  to  send  up  to  the 
Congress  a  war  message.  We  all  know  why  they  do  not.  They  do  not  dare  to. 
We  do  not  dare  declare  war,  because  the  world  would  leave  us. 

Mr.  FuLBRiGHT.  They  have  already  left,  most  of  them. 

;\Ir.  Morse.  The  Senator  from  Arkansas  is  completely  right  in  that  observa- 
tion. Senator  Taft  was  quite  right  when,  in  this  book  of  his,  he  pointed  out 
that  people  can  be  counted  upon  to  support  peace.  That  is  wliy  I  have  argued 
against  our  undeclared  war  in  Vietnam.  That  is  why  I  liave  argued  it  is  an 
unconstitutional  war.  It  violates  article  I,  section  8,  of  the  Constitution  which 
puts  the  vote  power  to  declare  war  in  the  Congress  and  not  in  the  President. 

Taft  continues : 

It  shows  that  arbitrary  rulers  are  more  inclined  to  favor  war  than  are  the 
people  at  any  time.  This  question  has  become  of  tremendous  importance,  per- 
haps greater  than  any  particular  problem  of  troops  to  Europe  or  the  manner 
in  whicli  the  Kurean  war  shall  be  conducted. 

Then  on  page  24  he  states  : 

Furthermore,  a  document  was  submitted  to  Congress,  entitled  Powers  of  the 
President  to  Send  the  Armed  Forces  Outside  the  United  States,  dated  Febru- 
ary 28,  1951,  which  was  printed,  though  not  endorsed,  by  the  Joint  Committees 
on  Foreign  Relations  and  Armed  Services  of  the  Senate.  This  document  con- 
tains the  most  unbridled  claims  for  the  authority  of  the  President  that  I  have 
ever  seen  written  in  cold  print.  In  effect,  the  document  asserts  that  whenever 
in  his  opinion  American  foreign  policy  requires  he  may  send  troops  to  any 
point  whatsoever  in  the  world,  no  matter  what  the  war  in  which  the  action 
may  involve  us.  The  document  also  claims  that  in  sending  armed  forces  to 
carry  out  a  treaty  tlie  President  does  not  require  any  statutory  authority 
whatever,  and  it  does  not  recognize  the  difference  between  a  self-executing 
treaty  and  one  which  requires,  even  by  its  own  terms,  congressional  authority. 
It  ends  with  the  most  sweeping  claims  for  power : 

"As  this  discussion  of  the  respective  powers  of  the  President  and  the  Con- 
gress  in   this   field   has   made   clear,   constitutional   doctrine  has   been    largely - 
molded  by  practical  necessities.  Use  of  the  Congressional  power  to  declare  war. 
for  example,  has  fallen  into  abeyance  because  wars  are  no  longer  declared  in 
advance." 

Let  me  say  that  the  Senate  cannot  amend  the  Constitution  of  the  United 
States  by  failing  to  follow  its  clauses.  The  Congress  cannot  amend  the  Consti- 
tution of  the  United  States  by  nonobservance  of  its  mandates.  The  requirement 
stays  there  as  a  matter  of  constitutional  right  of  the  American  people.  The  re- 
quirement under  article  I,  section  8,  is  there  today  even  though  both  the  Presi- 
dent and  the  Congress  have  ignored  it.  Congress  cannot  destroy  it,  may  I  say, 
by  ignoring  it. 

Senator  Taft,  quoting  further  from  the  document  referred  to,  goes  on  to 
point  out : 

"The  Constitutional  power  of  the  Commander  in  Chief  has  been  exercised 
more  often,  because  the  need  for  armed  international  action  has  grown  more 
acute.  The  long  delays  occasioned  by  the  slowness  of  communications  in  the 
eighteenth  century  have  given  place  to  breathtaking  rapidity  in  the  tempo  of 
history.  Repelling  aggression  in  Korea  or  Europe  cannot  wait  upon  Congres- 
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sional  debate.  However,  while  the  need  for  speed  and  the  growth  in  the  size 
and  complexity  of  the  armed  forces  have  enlarged  the  area  in  which  the  pow- 
ers of  the  Commander  in  Chief  are  to  be  wielded,  the  magnitude  of  present- 
day  military  operations  and  international  policies  requires  a  degree  of  Congres- 
sional support  that  was  unnecessary  in  the  days  of  the  nineteenth  century." 

Vv'e  turn  now  to  Senator  Taft's  summation  of  this  shocking  doctrine.  He 
says: 

That  seems  a  very  gracious  concession  to  Congress,  Congress  no  longer  has 
any  power  to  act.  It  is  simply  given  the  right  to  support  the  President  after 
the  President  has  acted.  I  was  shocked  in  the  very  beginning  of  this  contro- 
versy by  the  speed  with  which  blind  partisans  in  the  administration  rushed  to 
the  defense  of  the  proposition  that  the  President  can  make  war  and  warlike 
commitments.  Senator  Connally,  the  chairman  of  the  Foreign  Relations  Com- 
mittee, made  the  extraordinary  assertion  on  the  floor  of  the  Senate  : 

"The  scope  of  the  authority  of  the  President  as  Commander  in  Chief  to  send 
the  Armed  Forces  to  any  place  required  by  the  security  interests  of  the  United 
States  has  often  been  questioned,  but  never  denied  by  authoritative  opinion." 

Of  course,  the  constitutional  law  books  are  full  of  the  denial  of  that  author- 
ity, and  rightly  so.  As  Taft  says : 

That  certainly  is  a  complete  misrepresentation  of  the  discussion  of  these 
constitutional  powers  which  has  taken  place  since  the  foundation  of  the  na- 
tion. 

He  then  states,  on  page  26 : 

Of  course,  the  President  has  wide  powers  in  foreign  policy,  but  the  framers 
of  the  Constitution  provided  expressly  that  only  Congress  could  do  certain 
things.  Those  powers  are  expressed  in  Section  8  of  Article  I. 

The  Senator  documents  his  observation  as  follows : 

Of  course.  Congress  is  given  the  power,  and  the  exclusive  power — 

"To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water. 

"To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years." 

That  reflects  a  certain  and  definite  suspicion  of  a  possible  desire  on  the  part 
of  some  President  to  set  up  a  great  permanent  military  force.  Further  powers 
of  Congress  as  stated  in  Section  8 : 

"To  provide  and  maintain  a  navy. 

"To  make  rules  for  the  government  and  regulation  of  the  land  and  naval 
forces." 

There  ar  other  powers,  such  as  calling  forth  the  militia  and  disciplining  the 
militia. 

The  Constitution  also  provides  that  the  President  shall  have  the  power  to 
make  treaties,  but  only  by  and  with  the  advice  and  consent  of  the  Senate,  pro- 
vided two-thirds  of  the  Senators  present  concur.  The  President's  relationship 
to  the  armed  forces  is  stated  only  in  Section  2  of  Article  II  of  the  C(mstitution : 

"The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States  .  .  ." 

There  is  no  very  definite  limit — and  I  think  it  is  admitted  by  every  responsi- 
ble authority  who  has  discussed  the  problems — on  the  President's  power  to 
send  troops  abroad :  he  cannot  send  troops  abroad  if  the  sending  of  such 
troops  amounts  to  the  making  of  war.  I  think  that  has  been  frequently  as- 
serted ;  and  whenever  any  broad  statements  have  been  made  as  to  the  Presi- 
dent's power  as  Commander  in  Chief  to  send  troops  anywhere  in  the  world  the 
point  has  been  made  that  it  is  always  subject  to  that  particular  condition. 

Perhaps  no  one  has  been  quoted  more  on  this  general  subject  than  has  my 
father,  who  discussed  this  question  in  various  lectures,  articles,  and  books.  My 
father  has  wide  experience,  as  governor  general  of  the  Philippines,  Secretary 
of  War,  and  President  of  the  United  States.  He  never  served  in  a  legislative 
body.  and.  if  anything.  I  think  he  leaned  tov.ard  the  power  of  the  Executive. 
The  clearest  statement  of  the  question.  I  believe,  is  contained  in  his  article  in 
the  June  6,  1916,  number  of  the  Yale  Law  Journal,  from  which  I  quote : 

"When  we  come  to  the  power  of  the  President  as  Commander  in  Chief,  it 
seems  perfectly  clear  that  Congress  could  not  order  battles  to  be  fought  on  a 
certain  plan,  and  could  not  direct  parts  of  the  Army  to  be  moved  from  one 
part  of  the  country  to  another.  The  power  to  declare  war  is  given  to  Congress. 
.  .  .  This  is  necessarily  a  limitation  of  the  power  of  the  President  to  order  the 
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Army  and  the  Navy  to  commit  an  act  of  war.  It  was  charged  against  Prssi- 
dent  Polk  that  he  had  carried  on  a  foreign  war  against  Mexico  before  Con- 
gress had  authorized  it  or  declared  it,  and  it  is  difficult  to  escape  the  conclu- 
sion that  the  act  of  President  Wilson  in  seizing  Veracruz  was  an  act  of  v.-ar 
without  congressional  authority,  at  the  time  it  was  committed,  though  a  reso- 
lution authorizing  it  was  pending,  and  had  passed  one  House  and  was  passed 
in  a  very  short  time  after  the  act  by  the  other  House,  constituting  a  valid  rat- 
ification. 

"It  is  not  always  easy  to  determine  what  is  an  act  of  war.  The  President 
has  the  authority  to  protect  the  lives  of  American  citizens  and  their  property 
with  the  Anny  and  the  Navy.  This  grows  out  of  his  control  over  our  foreign 
relations  and  his  duty  to  recognize  as  a  binding  law  upon  him  the  obligation 
of  the  Government  to  its  own  citizens.  It  might,  however,  be  an  act  of  war  if 
committed  in  a  country  like  England  or  Germany  or  France  which  would  be 
unwilling  to  admit  that  it  needed  the  assistance  of  another  government  to 
maintain  its  laws  and  protect  foreign  relations,  but  would  insist  that  injuries 
of  this  sort  must  be  remedied  through  diplomatic  complaints  and  negotiations. 
.  .  .  Of  course,  the  President  may  so  use  the  Army  and  Navy  as  to  involve  the 
country  in  actual  war  and  force  a  declaration  of  war  by  Congress.  Such  a  use 
of  the  Army  and  Navy,  however,  is  a  usurpation  of  power  on  his  part.  (Ital- 
ics mine.)" 

Some  may  feel  that  if  the  President  can  do  certain  things  there  is  no  sense 
in  arguing  that  he  has  no  right  to  do  them.  But  the  division  and  limitation  of 
powers  is  the  very  basis  of  our  constitutional  system,  and  decisions  regarding 
the  proper  limits  of  such  powers  affect  the  validity  of  many  other  actions, 
such  as  the  right  of  Congress  to  pass  legislation  to  restrain  the  President's  au- 
thority to  send  troops  abroad  in  such  a  way  as  to  involve  the  country  in  war. 
True,  the  President  perhaps  cannot  be  prevented  from  usurping  power,  but  we 
can  only  presujne  the  Pre.sident  will  follow  constitutional  laws  passed  by  the 
people's  representatives. 

Most  of  the  cases  which  have  been  cited  as  authority  for  the  President  send- 
ing troojis  abroad  are  coses  vdiere  the  use  of  our  troops  was  limited  to  the 
protection  of  American  citizens  or  of  American  property. 

The  Boxer  Rebellion  is  frequently  cited ;  but  in  that  case  troops  were  sent 
into  China  because  the  legations  in  Peking  were  beseiged  and  the  legitimate 
Chinese  Government  was  unable  to  defend  them  against  the  rebellious  Boxers. 
So  the  various  nations  sent  their  troops  there,  in  order  to  rescue  those  who 
w^ere  in  the  legations.  That  was  a  clear  effort  to  protect  American  lives,  to 
protect  American  diplomatic  lives  which  were  threatened  contrary  to  the  law 
of  nations ;  and  certainly  it  was  not  an  act  w'hich  would  necessarily  involve  us 
in  war. 

It  is  also  interesting  to  note  that  Senator  Taft  called  attention  to  Abraham 
Lincoln's  opposition  to  the  warmaking  policies  that  President  Polk  followed  in 
making  war  against  Mexico.  Many  American  historians  and  constitutional  au- 
thorities have  been  highly  critical  of  the  involvement  of  the  United  States  in  a 
war  with  Mexico  by  President  Polk. 

Senator  Taft,  in  commenting  on  the  excessive  use  of  Presidential  power  by 
President  Polk,  wrote  as  follows  : 

The  case  of  the  Mexican  rebellion  is  referred  to,  and  it  was  referred  to  by 
my  father,  who  said  that  President  Polk's  right  was  challenged.  It  was  chal- 
lenged by  a  very  disting-uished  American,  Abraham  Lincoln,  who  on  February 
15,  184S.  wrote  his  law  partner  with  reference  to  Polk's  use  of  the  Army 
against  Mexico : 

"Allow  tlie  President  to  invade  a  neighboring  nation  whenever  he  shall  deem 
it  necessary  to  repel  an  invasion,  and  you  allow  him  to  do  so  whenever  he  ma.v 
choose  to  say  he  deems  it  necessary  for  such  purposes,  and  you  allow  him  to 
make  war  at  pleasure.  Study  to  see  if  you  can  fix  any  limit  to  his  power  in 
this  respect.  If  today  he  should  choose  to  say  he  thinks  it  necessary  to  invade 
Canada  to  prevent  the  British  from  invading  us,  how  could  you  stop  him?  You 
may  say  to  him  'I  see  no  probability  of  the  British  invading  us,'  but  he  will 
say  to  you,  "Re  silent :  I  see  it,  if  you  don't.' 

Lincoln  said  further : 

"The  provision  of  the  Constitution  giving  the  war-making  power  to  Congress 
was  dictated,  as  I  understand  it,  by  the  following  reasons :  Kings  had  always 
been  involving  and  impoverishing  their  people  in  wars,  pretending  generally,  if 
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not  always,  that  the  good  of  the  people  was  the  object.  This  our  convention 
understood  to  be  the  most  oppressive  of  all  kingly  oppressions,  and  they  re- 
solved to  so  frame  the  Constitution  that  no  man  should  hold  the  power  of 
bringing  this  oppression  upon  us." 

On  page  30  of  the  book.  Senator  Taft  criticized  the  action  of  President  Theo- 
dore Roosevelt  in  seiaing  Panama.  He  also  charged  President  Franklin  Roosev- 
elt with  usui-ping  authority  in  sending  American  troops  to  Iceland  to  replace 
British  troops  in  1941.  Listen  to  his  words : 

I  do  not  believe  history  will  defend  as  lawful  the  action  of  President  Theo- 
dore Roosevelt  in  seizing  Panama. 

On  the  other  hand,  that  action  was  certainly  not  the  making  of  war. 

The  administration  pamphlet  to  which  I  have  referred  cites  the  case  of  Ice- 
land and  says  that  none  of  the  constitutional  restrictions  was  regarded  by  Pres- 
ident Roosevelt  "as  a  limitation  on  his  power  to  use  the  Navy  in  the  North  At- 
lantic Area  or  send  troops  to  Iceland  and  Greenland  and  other  places."  My 
own  view  is  that  President  Roosevelt  clearly  usurped  authority  when  he  sent 
American  troops  to  Iceland  to  replace  the  British  troops  there  in  1941,  and  I 
made  a  vigorous  protest  at  the  time  on  the  floor  of  the  Senate  and  was  sup- 
ported also  by  Senator  Danaher.  I  quote  from  the  speech  which  I  made  on 
July  10,  1941,  and  which,  as  far  as  I  remember,  was  answered  by  no  one  ex- 
cept Senator  Connally. 

'"Mr.  President,  on  Monday  the  President  of  the  United  States  notified  the 
Senate  that  forces  of  the  United  States  Navy  had  already  arrived  in  Iceland 
in  order  to  supplement,  and  eventually  to  replace  the  British  forces  now  sta- 
tioned there.  This  action  was  taken  in  accordance  with  an  understanding 
reached  by  the  President  with  the  Prime  Minister  of  Iceland,  frankly  inspired, 
however,  according  to  the  Prime  Minister,  by  the  British  Minister  to  Iceland, 
who  explained  to  him  that  British  forces  in  Iceland  were  required  elsewhere, 
and  suggested  that  he  apply  to  the  United  States  for  forces.  The  Prime  Minis- 
ter stressed  the  fact  that  the  United  States  forces  must  be  strong  enough  to 
meet  every  eventuality  ;  and  the  President  promised  that  the  Government  of 
the  United  States  would  immediately  send  troops,  apparently  including  tlie 
United  States  Army  as  well  as  the  Navy,  to  supplement,  and  eventually  to  re- 
place, the  British  forces  now  there.  Judging  from  the  various  press  reports.  It 
is  likely  that  80,000  American  boys  are  in  course  of  being  sent  to  Iceland  2400 
miles  from  any  American  territory,  and  substantially  a  part  of  the  continent 
of  Europe. 

''In  my  opinion,  the  President  has  no  legal  or  constitutional  right  to  send 
American  troops  to  Iceland.  It  is  not  an  agi-eeable  task  for  me  to  question  the 
authority  of  the  President  to  take  any  action  which  he  has  taken  in  the  name 
of  the  Government  of  the  United  States ;  but  I  believe  it  would  be  most  unfor- 
tunate if  the  Senate  of  the  United  States  should  acquiesce  without  protest  in 
acts  of  the  President  which  nullify  for  all  time  the  constitutional  authority 
distinctly  reserved  to  Congi'ess  to  declare  war. 

"It  would  be  a  tremendous  stretching  of  the  Constitution  to  say  that  without 
authority  from  Congress  the  President  of  the  United  States  can  send  hundreds 
of  thousands  of  American  soldiers  to  Europe  when  a  war  is  raging  over  that 
entire  Continent,  and  the  presence  of  American  troops  would  invariably  lead  to 
war.  The  President  cannot  make  aggressive  war.  Neither  can  he  intervene  in  a 
war  between  two  other  nations,  because  such  intervention,  even  though  it  does 
not  immediately  involve  a  physical  attack  on  one  of  the  combatants,  is  clearly 
the  making  of  war. 

"There  has  been  no  attack  on  the  United  States  and  no  threat  of  attack. 
The  action  of  the  President  is  not  only  beyond  the  powers  which  the  Constitu- 
tion has  granted  to  him.  but  it  is  a  deliberate  violation  of  his  pledge  to  the 
American  people." 

In  this  chapter  on  Presidential  and  congressional  power  in  foreign  policy, 
Senator  Taft  had  the  following  to  say  about  what  he  considered  to  be  the  lack 
of  the  constitutional  right  of  a  President  to  send  troops  abroad  in  such  a  way 
as  to  intervene  in  a  war  between  nations.  I  read  the  following  paragraphs 
starting  on  page  31  of  the  book : 

The  speech  which  I  made  in  the  Senate  on  IMarch  20,  1951,  refers  to  various 
supporting  statements  by  J.  Reuben  Clark,  Assistant  Secretary  of  State  under 
the  Hoover  administration,  by  Quincy  Wright,  professor  at  the  University  of 
Chicago,  and  by  Attorney  General  George  E.  Wickersham.  We  have  perhaps 
even  more  eminent  authority  to  the  effect  that  the  President  has  no  right  to 
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send  troops  abroad  in  such  a  way  as  to  intervene  in  a  war  between  two  na- 
tions. When  the  Germans  broke  through  in  France  in  June  1949  INIr.  Roosevelt 
gave  every  encouragement  to  France  and  England  to  go  on  fighting.  The  end 
of  his  letter  of  June  15,  1940,  to  Premier  Reynaud  is  enlightening,  and  I 
quote : 

"In  these  hours  which  are  so  heart-rending  to  the  French  people  and  your- 
self, I  send  you  the  assurances  of  my  utmost  sympathy,  and  I  can  further  as- 
sure you  that  so  long  as  the  French  people  continue  in  defense  of  their  liberty, 
which  constitutes  the  cause  of  popular  institutions  throughout  the  world,  so 
long  will  they  rest  assured  that  materiel  and  supplies  will  be  sent  to  them  from 
the  United  States  in  every  increasing  quantities  and  kind. 

"I  know  that  you  will  understand  that  these  statements  carry  with  them  no 
implication  of  military  commitments.  Only  the  Congress  can  make  such  com- 
mitments. 

"Franklin  D.  Roosevelt." 

Yet  Harry  S.  Truman  in  the  case  of  Korea  undertook  to  do  exactly  the 
thing  which  Franklin  Roosevelt  said  he  had  no  power  to  do. 

In  the  case  of  Korea  it  was  claimed  that  the  intervention  could  take  place 
under  the  United  Nations  Charter  on  the  call  of  the  Security  Council.  Of 
course  the  Security  Council  never  acted  under  Articles  41  and  42  of  the  United 
Nations  Charter,  and  even  if  it  had  done  so  the  obligation  to  send  troops  is 
clearly  limited  by  Article  43.  That  Article  provides  that  troops  can  only  be 
called  for  when  an  agreement  has  been  entered  into  with  the  Secui'ity  Council 
specifying  the  number  and  character  of  the  assistance  to  be  furnished.  No  such 
agreement  has  ever  been  entered  into.  The  United  Nations  Participation  Act  of 
1945.  approved  by  President  Truman,  also  made  it  clear  that  an  agreement 
which  required  the  providing  of  military  aid  must  be  subsequently  approved  by 
Congress,  aJid,  of  course,  it  never  has  been.  Not  only  that,  but  President  Tru- 
man sent  a  cable  from  Potsdam  when  the  United  Nations  Charter  was  under 
consideration,  in  which  he  said  :  'When  any  such  agreement  or  agreements  are 
negotiated,  it  will  be  my  pun)Ose  to  ask  the  Congress  by  appropriate  legisla- 
tion to  approved  them.'  The  charter  was  adopted  largely  on  that  assurance, 
but  now  the  President's  claims  are  far  beyond  what  they  were  then. 

The  State  Department  itself  admits  that  the  action  of  the  Security  Council 
in  the  Korean  case  was  only  a  recommendation  under  Article  39.  If  the  Presi- 
dent can  carry  out  every  recommendation  of  the  Security  Coimcil  or  the  Gen- 
eral Assembly  supported  by  the  vote  of  the  American  representative  whom  he 
can  direct,  then  he  has  almost  unlimite<l  power  to  do  anything  in  the  world  in 
the  use  of  either  troops  or  money.  The  Security  Council  might  recommend  that 
the  nations  should  rebuild  the  canals  on  the  Tigris  and  Euphrates  and  estab- 
lish a  vast  Garden  of  Eden  in  the  Kingdom  of  Iraq.  According  to  the  argu- 
ment made,  the  President  would  then  have  power  to  use  all  American  forces  to 
establish  such  an  economic  project.  On  the  same  theory,  he  could  send  troops 
to  Tibet  to  resist  Communist  aggression  or  to  Indo-China  or  anywhere  else  in 
the  world  without  the  slightest  voice  of  Congress  in  the  matter.  If  that  could 
be  the  effect  of  an  international  treaty,  we  had  better  watch  closely  the  ap- 
proval of  any  such  treaty  in  the  future.  Of  course,  it  is  not. 

My  conclusion,  therefore,  is  that  in  the  case  of  Korea,  where  a  war  was  al- 
ready under  way.  we  had  no  right  to  send  troops  to  a  nation,  with  whom  wq 
had  no  treaty,  to  defend  it  against  attack  by  another  nation,  no  matter  how 
unprincipled  that  aggression  might  l)e.  unless  the  whole  matter  was  submitted 
to  Congress  and  a  declaration  of  war  or  some  other  direct  authority  obtained. 

The  (juestion  of  sending  troops  to  Europe  is  certainly  much  more  compli- 
cated. There  is  no  doubt  about  the  President's  power  to  send  troops  to  occu- 
pied Germany.  There  is  no  question  that  he  can  send  them  if  he  wants  to  do 
so,  as  Commander  in  Chief  of  the  Army  and  Navy.  Whether  Congress  could 
limit  the  number  to  be  sent  is  a  point  which  may  be  open  to  question.  How- 
ever, certainly  the  President  has  the  power  to  do  so  if  Congress  does  not  act. 

I  think  he  can  station  troops  in  a  friendly  country  if  such  country  asks  that 
the  troops  be  sent  and  if  there  is  no  imminence  of  attack  and  if  they  are  sta- 
tioned there  for  some  possible  convenience  in  repelling  a  general  attack  upon 
the  United  States  itself. 

Particularly,  it  seems  to  me  that  the  President  of  the  United  States  may 
station  air  forces  and  may  send  the  Navy  to  odd  places  throughout  the  world. 
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as  Presidents  have  done  many  times,  because  the  sending  of  such  forces  does 
not  necessarily  involve  or  threaten  involvement  in  war.  Such  forces  can  be  eas- 
ily withdrawn  in  case  an  attack  is  made  upon  the  country.  There  is  no  question 
about  their  remaining  there  and  becoming  involved  in  a  war,  if  our  country 
determines  that  it  does  not  wish  to  become  involved  in  a  war. 

But  it  seems  clear  to  me  that  the  sending  of  troops  without  authorization  by 
Congress  to  a  country  under  attack,  as  was  done  in  Korea,  is  clearly 
prohibited.  The  sending  of  troops  under  the  Atlantic  Pact  as  a  part  of  a  defen- 
sive operation  against  Russia  without  previous  authority  from  Congress  ap- 
pears to  me  to  be  also  prohibited,  because  the  fact  that  these  countries  are 
threatened  by  an  actual  attack  is  the  very  justification  and  reason  for  sending 
the  troops.  The  only  reason  for  sending  troops  is  to  defend  a  country  against  a 
threatened  military  attack  which  would  necessarily  involve  the  United  States 
in  war. 

As  I  am  sure  most  Members  of  the  Senate  know.  Senator  Taft  believed  that 
a  strict  conclusion  of  the  Constitution  in  respect  to  warmaking  powers  is  es- 
sential to  protecting  the  rights  of  the  American  people  in  the  maintenance  of  a 
system  of  constitutional  checks  and  balances. 

Starting  on  page  35  of  the  book,  he  writes  as  follows : 

The  proponents  of  executive  power  have  referred  to  many  statements  from 
the  writings  of  Professor  Edward  S.  Corwin  of  Princeton,  a  noted  authority  on 
constitutional  law,  but  on  this  .subject,  he  says : 

"The  outstanding  fact  about  the  Administration's  proposal  from  the  point  of 
view  of  constitutional  law  is  that  it  raises  a  question  of  first  impression.  The 
proposal  is  novel,  unprecedented  and  consequently  the  precedents  do  not  apply 
to  it,  except  perhaps  in  the  case  of  Iceland  in  1941.  The  Administration's  pres- 
ent proposal  incurs  the  danger  of  precipitating  war,  and  it  raises  vast  ques- 
tions regarding  finance  and  the  internal  welfare  of  the  country.  Congress  has 
the  right  to  safegiiard  its  war-declaring  power,  and  it  is  duty  bound  to  protect 
the  domestic  interests  to  which  its  other  powers  extend.  In  fact,  the  right  of 
the  President  to  mei'ge  American  forces  with  an  army,  which  he  cannot  exclu- 
sively command,  seems  very  dubious.  Congressional  authorization  under  the 
necessary  and  proper  clause  would  seem  to  be  essential." 

Throughout  the  1951  delegate  the  Administration  tried  to  avoid  this  question 
of  setting  up  an  international  army,  but  there  can  be  no  doubt  that  that  was 
in  fact  the  project,  as  I  point  out  in  Chapter  Five. 

Under  that  project  the  President  actually  appointed  General  Eisenhower,  in 
a  letter  in  which  he  stated : 

"The  North  Atlantic  Treaty  nations  have  agreed  on  the  defense  organization 
for  Europe  and  at  their  request  I  have  designated  you  as  supreme  allied  com- 
mander. Europe.  I  view  their  request  as  a  pledge  that  their  support  of  your  ef- 
forts will  be  complete  and  unequivocal." 

When  the  President  of  the  TTnited  States  went  that  far  he  exceeded  his  au- 
thority. Up  to  that  point,  what  was  done  at  Brussells  was  a  recommendation 
of  the  Council  under  the  Atlantic  Pact.  When  the  President  undertook  to  carry 
out  that  recommendation  he  usurped  the  powers  of  Congress.  He  had  no  au- 
thority to  carry  out  that  particular  agreement  made  at  Brussels,  without  sub- 
mitting it  to  Congress. 

Apparently  the  Administration  is  afraid  that  there  was  such  an  exceeding  of 
authority,  for  it  has  represented  the  whole  project  now  as  merely  the  sending 
to  Europe  of  a  few  divisions,  which  we  can  withdraw  at  any  moment,  but  only 
to  co-operate  with  the  other  nations  in  case  war  comes  in  a  general  defense 
under  the  terms  of  the  Atlantic  Pact. 

But  v.'hetlier  there  is  to  be  an  American  army  or  an  international  army,  I 
do  not  believe  the  President  has  the  power  without  congressional  appi'oval  to 
send  troops  to  one  country  to  defend  it  against  a  possible  or  probable  attack 
by  another  country. 

Such  action  may  perhaps  be  authorized  by  treaty,  luit  it  has  not  been  au- 
thorized by  treaty,  but  it  has  not  been  authorized  either  by  the  United  Nations 
Charter,  as  I  have  shown,  or  by  the  Atlantic  Pact. 

In  my  opinion,  the  Senate  resolution  and  the  concurrent  resolution  adopted 
by  the  Senate  on  April  4,  1951,  was  a  clear  statement  by  the  Senate  that  it 
has  the  right  to  pass  on  any  question  of  sending  troops  to  Europe  to  imple- 
ment the  Atlantic  Pact,  that  it  is  unconstitutional  for  the  President  to  send 
any  troops  abroad  to  implement  that  pact  without  congressional  approval,  at 
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least  until  war  comes  and  Article  5  takes  effect.  It  has  been  said  that  this  reso- 
lution is  not  a  law,  and,  of  course,  that  is  true,  but  the  declaration  can  be  im- 
plemented by  the  Appropriations  Committee  and  by  other  legislation  when  leg- 
islation becomes  appropriate.  There  can  be  no  doubt  that  it  is  a  legislative  act 
and  that  it  clearly  asserts  the  power  of  Congress  and  the  Senate. 

No  one  can  prevent  the  President  continuing  to  assert  his  power  as 
President,  and  it  may  be  that  he  does  have  the  ability  to  involve  the  United 
States  in  war  even  when  he  has  no  right  to  do  so ;  but  I  think  a  great  for- 
ward step  in  defense  of  constitutional  law  has  been  taken  by  the  definite  posi- 
tion now  asserted  by  the  Senate. 

The  President  acts  at  his  own  peril,  if  he  chooses  to  usurp  authority  which 
the  representatives  of  the  people  have  asserted  that  he  does  not  possess. 

I  share  Taffs  zuajor  views  on  the  limitations  of  the  separation  of  powers 
doctrine  as  far  as  Presidential  power  is  concerned.  I  have  fought  for  those 
views  on  the  floor  of  the  Senate  from  1955,  when  I  started  to  argue  against 
this  erosion  of  constitutional  checks  that  involved  violation  of  the  separation 
of  powers  doctrine  in  the  Formosa  resolution.  And  I  have  consistently  fought 
for  this  constitutional  doctrine  time  and  time  again,  to  my  great  political  dis- 
advantage. 

But  I  would  rather  be  judged  by  my  stand  on  constitutional  law  than  by 
yielding  to  the  political  expediency  of  executive  administrations  which  time 
and  time  again  have  succeeded  in  persuading  Members  of  Congress  to  surren- 
der their  clear  duty  to  uphold  our  system  of  constitutional  checks  upon  the  ex- 
ecutive branch  of  our  Federal  system  of  self  government  by  a  supposedly  free 
people. 

I  think  a  great  step  has  been  taken  here  by  the  checking  resolution  of  the 
Senator  from  Arkansas  because  all  it  says,  in  effect,  is  that  it  is  time  that  we 
return  to  the  checking  power  that  the  Constitution  vests  in  the  Senate  of  the 
United  States  including — noting  the  reference  of  Taft  to  the  Appropriations 
Committee — the  power  of  the  purse  strings. 

Mr.  President,  because  it  is  not  a  long  chapter,  I  ask  unanimous  consent 
that  the  entire  chapter  of  Senator  Taft  entitled,  "The  Place  of  the  President 
and  Congress  in  Foreign  Policy,"  be  printed  in  the  Record  at  the  conclusion  of 
my  remarks. 

The  Presiding  Officer.  Without  objection,  it  is  so  ordered. 

(See  exhibit  1.) 

Mr.  Morse.  I  submit  that  the  chapter  as  a  whole  is  a  cogent  argument  in 
support  of  the  resolution  of  the  Senator  from  Arkansas. 

Mr.  President,  I  am  completely  impersonal  about  this.  I  make  no  reference 
to  any  individual  President,  but  I  say  that  the  Senate  has  permitted  the  Olfice 
of  the  Presidency  to  usui*p  the  constitutional  powers  of  the  Senate  time  and 
time  again  because  we  have  refused  to  carry  out  our  trust  to  check  the  execu- 
tive branch  of  the  Government  in  respect  to  foreign  policy  commitments. 

It  is  about  time  that  we  return  to  the  Constitution  and  make  clear  that  boys 
are  not  going  to  be  sent  to  die  on  battlefields  anywhere  in  the  world  unless 
our  Presidents  follow  constitutitnal  processes. 

Passing  an  unconstitutional  resolution  such  as  the  Tonkin  Gulf  joint  resolu- 
tion does  not  meet  constitutional  processes. 

I  would,  therefore,  go  further  than  the  resolution  of  the  Senator.  I  would 
seek  to  rescind  some  of  the  action  already  taken  in  resolutions  such  as  the 
Tonkin  Gulf,  Formosa,  Middle  East  and  other  unwarranted  commitments  in 
order  to  correct  some  past  mistakes.  The  time  has  come  when  we  ought  to 
make  perfectly  clear  to  the  executive  branch  of  the  Government  that  no  longer 
are  we  going  to  give  support  to  past  mistakes  that  the  Senate  of  the  United 
States  has  unwisely  yielded  to  under  presidential  urgings  but  which  have  had 
the  effect  of  eroding  way  the  protecting  shield  of  the  constitutional  rights  of 
all  of  the  American  people. 

Exhibit  1 

the  place  of  the  president  and  the  congress  in  foreign  policy 

No  one  can  question  the  fact  that  the  initiative  in  American  foreign  policy 
lies  with  the  President.  But,  if  I  can  judge  from  my  mail  and  from  many  con- 
sidered editorial  expressions,  the  American  people  certainly  do  not  believe  or 
intend  that  his  power  shall  be  arbitrary  and  unrestrained.  They  want  a  voice 
in  the  more  important  features  of  that  policy,  particularly  those  relating  to 
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peace  and  war.  They  expect  their  Senators  and  Congressmen  to  be  their  voice. 
Before  discussing  the  correctness  of  the  principles  of  foreign  policy,  therefore, 
I  shall  try  to  define  the  place  of  Congress  and  the  President  nnder  our  Consti- 
tution. The  debates  in  the  Senate  in  early  1951  had  even  more  to  do  with  the 
question  of  who  shall  determine  policy  than  with  policy  itself. 

There  can  be  no  question  that  the  executive  departments  have  claimed  more 
and  more  power  over  the  field  of  foreign  policy  at  the  same  time  that  the  im- 
portance of  foreign  policy  and  its  effect  on  every  feature  of  American  life  has 
steadily  increased.  If  the  present  trend  continues  its  seems  to  me  obvious  that 
the  President  will  be  become  a  complete  dictator  in  the  entire  field  of  foreign 
policy  and  thereby  acquire  power  to  force  upon  Congress  all  kinds  of  domestic 
policies  which  must  necessarily  follow. 

The  fundamental  issue  in  the  "great  debate"  was,  and  is,  whether  the  Presi- 
dent shall  decide  when  the  United  States  shall  go  to  war  or  whether  the  peo- 
ple of  the  United  States  themselves  shall  make  that  decision.  Also,  for  many 
years  the  State  Department  has  been  developing  a  theory  that  almost  any  ac- 
tion can  be  taken  by  executive  agreement,  which  does  not  absolutely  require 
any  congressional  approval  at  all,  instead  of  by  the  treaty  method  prescril)ed 
in  the  Constitution.  Undoubtedly,  the  necessity  of  obtaining  a  two-thirds  vote 
in  the  Senate  is  very  difficult  and  has  encouraged  many  people  to  think  that 
this  development  was  necessai'y.  But  if  the  treaty  method  is  not  satisfactory, 
then  the  Constitution  should  I)e  amended  to  provide  for  the  approval  of  all  ex- 
ecutive agreements  and  to  define  the  scope  of  and  effect  of  such  agreements 
much  more  clearly  than  at  present. 

More  and  more  the  State  Department  has  assumed  to  do  many  things  which 
are  beyond  its  power  in  the  field  of  trade,  by  an  executive  agreement  known 
as  the  General  Agreement  on  Tariff  and  Trade  (GATT).  It  has  insisted  that 
the  Executive  have  the  power  to  raise  and  lower  tariffs,  through  reciprocal 
trade  agreements,  within  constantly  widening  limits  and  without  the  slightest 
shadow  of  a  standard  prescribed  by  law.  Political  agreements  as  important  as 
those  made  at  Yalta  have  never  been  submitted  to  Congress  at  all. 

The  execution  of  international  agreements,  such  as  the  United  Nations 
Charter  and  the  Atlantic  Pact,  has  now  given  rise  to  extended  claims  that  the 
President  can  do  anything  which  can  be  related  to  those  treaties  and  anything 
recommended  by  the  international  commissions  there  created,  without  any  con- 
sultation whatever  with  Congress. 

I  think  it  is  fair  to  say  that  the  State  Department  has  adopted  an  attitude 
of  hostility  toward  Congress  and  an  unwillingness  to  submit  any  matter  to 
Congress  if  it  thinks  it  can  possibly  carry  it  through  without  such  submission. 
It  shown  a  complete  distrust  of  the  opinion  of  the  people,  unless  carefully 
nursed  by  State  Department  propaganda. 

The  matter  was  brought  to  an  issue  by  the  intervention  of  the  President  in 
the  Korean  War  without  even  telling  Congress  what  he  was  doing  for  several 
weeks.  And  it  was  brought  still  further  to  the  fore  by  the  proposal  that  we 
commit  troops  to  an  international  army  under  the  control  of  a  council  of 
twelve  nations.  I  do  not  think  that  the  American  people  have  ever  faced  a 
more  serious  constitutional  issue  or  one  which  in  the  end  may  present  threat 
to  their  freedom. 

In  the  long  run,  the  question  which  the  country  must  decide  involves  vitally 
not  only  the  freedom  of  the  people  of  the  United  St.ites  but  the  peace  of  the 
people  of  the  United  States.  More  and  more,  as  the  world  grows  smaller,  we 
are  involved  in  problems  of  foreign  policy.  If  in  the  great  field  of  foreign  pol- 
icy the  President  has  the  arbitrary  and  unlimited  powers  he  now  claims,  then 
there  is  an  end  to  freedom  in  the  United  States  not  only  in  the  foreign  field 
but  in  the  great  realm  of  domestic  activity  which  necessarily  follows  any  for- 
eign commitments.  The  area  of  freedom  at  home  becomes  very  circumscribed 
indeed. 

If  the  President  has  unlimited  power  to  involve  us  in  war,  then  I  believe 
that  the  consensus  of  opinion  is  that  war  is  more  likely.  History  shows  that 
when  the  people  have  the  opportunity  to  speak  they  as  a  rule  decide  for  jieace 
if  possible.  It  shows  that  arbitrary  rulers  are  more  inclined  to  favor  war  than 
are  the  people  at  any  time.  This  question  has  become  of  tremendous  impor- 
tance, perhaps  greater  than  any  particular  problem  of  troops  to  Europe  or  the 
manner  in  which  the  Korean  War  shall  be  conducted.  The  claims  made  by  the 
President  of  the  United  States  and  by  various  documents  presented  to  the  Sen- 
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ate  by  the  executive  representatives  far  exceed  the  powers  claimed  by  Presi- 
dent Roosevelt  during  World  War  II,  those  claimed  by  President  Truman 
when  the  United  Nations  Charter  was  passed,  and  those  claimed  by  President 
Truman  when  the  Atlantic  Pact  was  adopted. 

On  January  4,  last,  President  Truman,  commenting  on  the  Coudert  resolu- 
tion to  bar  liim  from  sending  more  troops  to  Europe  without  the  consent  of 
Congress,  said  emphatically  that  he  did  not  need  the  permission  of  Congress  to 
take  such  action. 

On  January  11,  at  a  press  interview,  according  to  the  Washington  Post: 

'•'Sir.  Truman,  whose  right  to  send  troops  to  Europe  recently  was  challenged 
by  Senator  Taft,  said  he  had  the  power  to  send  them  any  place  in  the  world. 
This,  he  said,  had  been  repeatedly  recognized  by  Congress  and  the  Supreme 
Court. 

"A  reporter  asked  Mr.  Truman  in  effect  what  would  happen  if  Congress 
tried  to  tie  his  hands  by  putting  restrictions  in  the  appropriation  bills  for  the 
forces  to  be  sent  to  Europe. 

"That,  said  the  President,  was  up  to  Congress.  If  they  wanted  to  go  to  the 
country  about  it.  he  said,  he  would  go  with  them — and  he  recalled  tliat  he 
licked  them  once." 

At  the  President's  conference  a  week  later,  on  January  18^  according  to  the 
press : 

"He  repeated  that  his  constitutional  authrity  to  send  American  forces  to  Eu- 
rope to  take  up  their  positions  in  an  integrated  European  army  was  clear  and 
did  not  depend  upon  the  consent  of  Congress.  What  he  would  be  glad  to  have, 
he  said  in  substance,  was  a  Senate  expression  that  affirmed  his  constitutional 
authority." 

Furthermore,  a  document  was  submitted  to  Congress,  entitled  Powers  of  the 
President  to  i^cnd  the  Armed  Forces  Outside  the  United  States,  dated  Febru- 
ary 28,  1951,  whicli  was  printed,  though  not  endorsed,  by  the  Joint  Committees 
on  Foreign  Relations  and  Armed  Services  of  the  Senate.  This  document  con- 
tains the  most  unltridled  claims  for  the  authority  of  the  President  that  I  have 
ever  seen  written  in  cold  print.  In  effect,  the  document  asserts  that  whenever 
in  his  opinion  American  foreign  policy  requires  he  may  send  troops  to  any 
point  whatosever  in  the  world,  no  matter  what  the  war  in  which  the  action 
may  involve  us.  The  document  also  claims  that  in  sending  armed  forces  to 
carry  out  a  treaty  the  President  does  not  require  any  statutory  authority 
whatever,  and  it  does  not  recognize  the  difference  between  a  self -executing 
treaty  and  one  which  requires,  even  by  its  own  true  terms,  congressional  author- 
ity. It  ends  with  the  most  sweeping  claims  for  power : 

"As  this  discussion  of  the  respective  powers  of  the  President  and  the  Con- 
gress in  this  field,  has  made  clear,  constitutional  doctrine  has  been  largely 
molded  by  practical  necessities.  Use  of  the  Congressional  power  to  declare  war, 
for  example,  has  fallen  into  abeyance  because  wars  are  no  longer  declared  in 
advance.  The  Constitutional  power  of  the  Commander  in  Chief  has  been  exer- 
cised more  often,  because  the  need  for  armed  international  action  has  grown 
more  acute.  The  long  delays  occasioned  by  the  slowness  of  communications  in 
the  eighteenth  century  have  given  place  to  breathtaking  rapidity  in  the  tempo 
of  history.  Repelling  aggression  in  Korea  or  Europe  cannot  wait  upon  Congres- 
sional debate.  However,  while  the  need  for  speed  and  the  growth  in  the  size 
and  complexity  of  the  armetl  forces  enlarged  the  area  in  which  the  powers 
of  the  Commander  in  Chief  are  to  be  wielded,  the  magnitude  of  present-day 
military  operations  and  international  policies  requires  a  degree  of  Congressional 
support  that  was  unnecessary  in  the  days  of  the  nineteenth  century." 

That  seems  a  very  gracious  concession  to  Congress.  Congress  no  bmger  has 
any  power  to  act.  It  is  simply  given  the  right  to  support  the  President  after 
the  President  has  acted.  I  was  shocked  in  the  very  beginning  of  this  contro- 
versy by  the  speed  with  which  blind  partisans  in  the  administration  rushed  to 
the  defense  of  the  proposition  that  the  President  can  make  war  and  warlike 
commitments.  Senator  Connally,  the  chairman  of  the  Foreign  Relations  Com- 
mittee, made  this  extraordinary  assertion  on  the  floor  of  the  Senate : 

The  scope  of  the  authority  of  the  President  as  Commander  in  Chief  to  send 
the  Armed  Forces  to  any  place  required  by  the  security  interests  of  the  United 
States  has  often  questioned,  but  never  denied  by  authoritative  opinion. 

That  certainly  is  a  complete  misrepresentation  of  the  discussion  of  these 
constitutional  powers  which  has  taken  place  since  the  foundation  of  the  na- 
tion. 
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As  soon  as  I  made  my  speecli  of  January  5,  1051,  the  New  Tork  Times 
nished  to  get  Professor  Henry  Steele  Commager  to  throw  together  in  a  day  or 
two  a  superficial  article,  published  in  its  Sunday  magazine  at  that  time,  in 
which  he  asserts  that  the  President  has  the  right  to  start  war  whenever  he 
sees  fit  to  do  so. 

Editors  of  many  newspapers  and  magazines  accepted  without  question  the 
State  Department's  claims,  made  without  any  basis,  tliat  history  books  have 
listed  more  than  one  hundred  and  thii-ty  cases  where  United  States  Presidents 
sent  United  States  armed  troops  into  action  "to  defend  the  national  interest." 

The  most  interesting  but  alarming  thing  is  that  there  seem  to  be  so  many 
responsible  people  in  the  country  who  follow  the  party  line  of  the  State  De- 
partment in  foreigh  policy  with  complete  blindness  as  to  where  it  may  lead,  in 
spite  of  the  fact  that  it  has  led  us  a  long  way  toward  disaster  recently  and  in 
spite  of  the  fact  that  it  may  be  the  opposite  of  a  policy  adopted  six  months 
earlier.  In  so  doing,  they  blithely  dismiss  all  interest  in  the  maintenance  of 
popular  government  under  the  Constition.  They  are  obviously  afraid  of  popular 
government,  thinking  that  the  people  are  ton  dimib  to  understand  foreign  pol- 
icy and  might  oppose  policies  which  these  blind  followers  favor  but  which  the 
people  think  may  lead  to  war. 

Of  course,  the  President  has  wide  powers  in  foreign  policy,  but  the  framers 
of  the  Constitution  provided  expressly  that  only  Congress  could  do  certain 
things.  Those  powers  are  expressed  in  Section  8  of  Article  I.  Of  course,  Con- 
gress is  given  the  power,  and  the  exclusive  power — 

"To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  con- 
cerning captures  on  land  and  water. 

'"To  raise  and  support  armies,  but  no  appropriation  of  money  to  that  use 
shall  be  for  a  longer  term  than  two  years." 

That  reflects  a  certain  and  definite  suspicion  of  a  possible  desire  on  the  part 
of  some  President  to  set  up  a  great  permanent  military  force.  Further  powers 
of  Congress  as  stated  in  Section  S  : 

•'To  provide  and  maintain  a  navy. 

"To  make  rules  for  the  government  and  regulation  of  the  Innd  and  naval 
forces." 

There  are  other  powers,  such  as  calling  forth  the  militia  and  disciplining  the 
militia. 

The  Constitution  also  provides  that  the  President  shall  have  the  power  to 
make  treaties,  but  only  by  and  with  the  advice  and  consent  of  the  Senate,  pro- 
vided two  thirds  of  the  Senators  present  concur.  The  President's  relationship 
to  the  armed  forces  is  stated  only  in  Section  2  of  Article  II  of  the  Constitu- 
tion : 

"The  President  shall  be  Commander  in  Chief  of  the  Army  and  Navy  of  the 
United  States  .  .  ." 

There  is  one  very  definite  limit — and  I  think  it  is  admitted  by  every  respon- 
sible authority  who  has  discussed  the  problem — tin  the  President's  power  to 
send  troops  abroad :  he  cannot  send  troops  abroad  if  the  sending  of  such 
troops  amounts  to  the  making  of  war.  I  think  that  has  been  frequently  as- 
serted ;  and  whenever  any  broad  statements  have  been  made  as  to  the  Presi- 
dent's power  as  Commander  in  Chief  to  send  troops  anywhere  in  the  world  the 
point  has  been  made  that  it  is  always  subject  to  that  particular  condition. 

Perhaps  no  one  has  been  quotrd  more  on  this  general  subject  than  has  my 
father,  who  discussed  this  question  in  various  lectures,  articles,  and  books.  My 
father  had  wide  experience,  as  governor  general  of  the  Philippines,  Secretary 
of  War,  and  President  of  the  United  States.  He  never  served  in  a  legislative 
body,  and,  if  anything,  I  think  he  leaned  toward  the  power  of  the  Executive. 
The  clearest  statement  of  the  question,  I  believe,  is  contained  in  his  article  in 
the  .Tune  6,  lOlfi.  number  of  the  YnJe  Lnir  Jonrnnl,  from  which  I  quote: 

"When  we  come  to  the  power  of  the  President  as  Commander  in  Chief,  it 
seems  perfectly  clear  that  Congress  could  not  order  battles  to  be  fought  on  a 
certain  plan,  and  could  not  direct  parts  of  the  Ai-my  to  be  moved  from  one 
part  of  the  country  to  another.  The  power  to  declare  war  is  given  to  Congress. 
.  .  .  This  is  necessarily  a  limitation  on  the  power  of  the  President  to  order  the 
Army  and  the  Navy  to  commit  an  act  of  war.  It  was  charged  against  Presi- 
dent Polk  that  he  had  carried  on  a  foreign  war  against  Mexico  before  Con- 
gress had  authorized  it  or  declared  it,  and  it  is  difficult  to  escape  the  conclu- 
sion that  the  act  of  President  Wilson  in  seizing  Veracruz  was  an  act  of  war 
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Avithout  congressional  autliorit.v,  at  the  time  it  was  committed,  though  a  reso- 
lution authorizing  it  was  pending,  and  had  passed  one  House  and  was  passed 
in  a  very  short  time  after  the  act  by  tlie  other  House,  constituting  a  valid  rat- 
ification. 

'•It  is  not  always  easy  to  determine  what  is  an  act  of  war.  The  President 
has  the  authority' to  protect  the  lives  of  American  citizens  and  their  property 
with  the  Army  and  Navy.  This  grows  out  of  his  control  over  our  foreign  rela- 
tions and  his  duty  to  recognize  as  a  binding  law  upon  him  the  obligation  of 
the  Government  to  its  own  citizens.  It  might,  however,  be  an  act  of  war  if 
committed  in  a  country  like  England  or  Germany  or  France  which  would  be 
unwilling  to  admit  that  it  needed  the  assistance  of  another  government  to 
maintain  its  laws  and  protect  foreign  relations,  but  would  insist  that  injuries 
of  this  sort  must  be  remedied  through  diplomatic  complaints  and  negotiations. 
...  Of  course,  the  President  may  so  use  the  Army  and  Navy  as  to  involve  the 
country  in  actual  war  and  force  a  declaration  of  war  by  Congress.  Such  a  use 
of  the  Army  and  Navy,  however,  is  a  usurpation  of  power  on  his  part"  (Ital- 
ics mine.) 

Some  may  feel  that  if  the  President  can  do  certain  things  there  is  no  sense 
in  arguing  that  he  has  no  right  to  do  them.  But  the  division  and  limitation  of 
powers  is  the  very  basis  of  our  constitutional  system,  and  decisions  regarding 
the  proper  limits  of  such  powers  affect  the  validity  of  many  other  actions, 
such  as  the  right  of  Congress  to  pass  legislation  to  restrain  the  President's  au- 
thority to  send  troops  abroad  in  such  a  way  as  to  involve  the  country  in  war. 
True,  the  President  perhaps  cannot  be  prevented  from  usurping  power,  but  we 
can  only  presume  the  Presdent  will  follow  constitutional  laws  passed  by  the 
people's  repi'esentatives. 

Most  of  the  cases  which  have  been  cited  as  authority  for  the  President  send- 
ing troops  abroad  are  cases  where  the  use  of  our  troops  was  limited  to  the 
protection  of  American  citizens  or  of  American  property. 

The  Boxer  Rebellion  is  frequently  cited;  but  in  that  case  troops  were  sent 
into  China  because  the  legations  in  Peking  were  besieged  and  the  legitimate 
Chinese  Government  was  unable  to  defind  them  against  the  rebellious  Boxers. 
So  the  various  nations  sent  their  troops  there,  in  order  to  rescue  those  who 
were  in  the  legations.  That  w^as  a  clear  effort  to  protect  American  lives,  to 
protect  American  diplomatic  lives  which  were  threatened  contrary  to  the  law 
of  nations ;  and  certainly  it  was  not  an  act  which  would  necessarily  involve  us 
in  war. 

The  case  of  the  Mexican  rebellion  is  referred  to,  and  it  was  referred  to  by 
my  father,  who  said  that  President  Polk's  right  was  challenged.  It  was  chal- 
lenged by  a  very  distinguished  American,  Abraham  Lincoln,  who  on  February 
15,  1848,  wrote  his  law  partner  with  reference  to  Polk's  use  of  the  Army 
against  Mexico : 

"Allow  the  President  to  invade  a  neighboring  nation  whenever  he  shall  deem 
it  necessary  to  repel  an  invasion,  and  you  allow  him  to  do  so  whenever  he 
may  choose  to  say  he  deems  it  necessary  for  such  purpose,  and  you  allow  him 
to  make  war  at  pleasure.  Study  to  see  if  you  can  fix  any  limit  to  his  power  in 
this  respect.  If  today  he  should  choose  to  say  he  thinks  it  necessary  to  invade 
Canada  to  prevent  the  British  from  invading  us,  how  could  you  stop  him?  You 
may  say  to  him  "I  see  no  probability  of  the  British  invading  us,'  but  he  will 
say  to  you,  'Be  silent :  I  see  it,  if  you  don't.'  " 

Lincoln  said  further : 

"The  provision  of  the  Constitution  giving  the  war-making  power  to  Congress 
was  dictated,  as  I  understand  it,  by  the  following  reasons :  Kings  had  always 
been  involving  and  imixtverishing  their  people  in  wars,  pretending  generally,  if 
not  always,  that  the  good  of  the  people  was  the  object.  This  our  convention 
understood  to  be  the  most  oppressive  of  all  kingly  oppressions,  and  they  re- 
solved to  so  frame  the  Constitution  that  no  one  man  should  hold  the  power  of 
bringing  this  oppression  upon  us." 

I  do  not  believe  history  will  defend  as  lawful  the  action  of  President  Theo- 
dore Roosevelt  in  seizing  Panama. 

On  the  other  hand,  that  action  was  certainly  not  the  making  of  war. 

The  administration  pamphlet  to  which  I  have  referred  cites  the  case  of  Ice- 
land and  says  that  none  of  the  constitutional  restrictions  was  regarded  by 
President  Roosevelt  "as  a  limitation  on  his  power  to  use  the  Navy  in  the 
North   Atlantic   Area   or   send   troops    to    Iceland    and    Greenland   and    other 
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places."  My  own  view  is  that  President  Roosevelt  clearly  usurped  authority 
when  he  sent  American  troops  to  Iceland  to  replace  the  British  troops  there  in 
1941,  and  I  made  a  vigorous  protest  at  the  time  on  the  floor  of  the  Senate  and 
was  supported  also  by  Senator  Danaher.  I  quote  from  the  speech  which  I 
made  on  July  10,  1941,  and  which,  as  far  as  I  remember,  was  answered  by  no 
one  except  Senator  Connally  : 

"Mr.  President,  on  Monday  the  President  of  the  United  States  notified  the 
Senate  that  forces  of  the  United  States  Navy  had  already  arrived  in  Iceland 
in  order  to  supplement,  and  eventually  to  replace,  the  British  forces  now  sta- 
tioned there.  This  action  was  taken  in  accordance  with  an  understanding 
reached  by  the  President  with  the  I'rime  Minister  of  Iceland,  frankly  inspired, 
however,  according  to  the  Prime  Minister,  by  the  British  Minister  to  Iceland, 
who  explained  to  him  that  British  forces  in  Iceland  were  required  elsewhere, 
and  suggested  that  he  apply  to  the  United  States  for  forces.  The  Prime  Minis- 
ter stressed  the  fact  that  the  United  States  forces  must  be  strong  enough  to 
meet  every  eventuality  ;  and  the  President  promised  that  the  Government  of 
the  United  States  would  immediately  send  troops,  apparently  including  the 
United  States  Army  as  well  as  the  Navy,  to  supplement,  and  eventually  to  re- 
place, the  British  forces  now  there.  Judging  from  the  various  press  reports,  it 
is  likely  that  80,000  American  boys  are  in  course  of  being  sent  to  Iceland  2400 
miles  from  any  American  territory,  and  substantially  a  part  of  the  continent 
of  Europe. 

"In  my  opinion,  the  President  has  no  legal  or  contitutional  right  to  send 
American  troops  to  Iceland.  It  is  not  an  agreeable  task  for  me  to  question  the 
authority  of  the  President  to  take  any  action  which  he  has  taken  in  the  name 
■of  the  Government  of  the  United  States ;  but  I  believe  it  would  be  most  unfor- 
tunate if  the  Senate  of  the  United  States  should  acquiesce  without  protest  in 
acts  of  the  President  which  might  nullify  for  all  time  the  constitutional  au- 
thority distinctly  reserved  to  Congress  to  declare  war. 

"It  would  be  a  tremendous  stretching  of  the  Constitution  to  say  that  without 
authority  from  Congress  the  President  of  the  United  States  can  send  hundreds 
of  thousands  of  American  soldiers  to  Europe  when  a  war  is  raging  over  that 
entire  Continent,  and  the  presence  of  American  troops  would  inevitably  lead  to 
war.  The  President  cannot  make  aggressive  war.  Neither  can  he  intervent  in  a 
war  between  two  other  nations,  because  such  intervention,  even  though  it  does 
not  immediately  involve  a  physical  attack  on  one  of  the  combatants,  is  clearly 
the  making  of  war. 

"There  has  been  no  attack  on  the  United  States  and  no  threat  of  attack. 
The  action  of  the  President  is  not  only  beyond  the  powers  which  the  Constitu- 
tion has  granted  to  him,  but  it  is  a  deliberate  violation  of  his  pledge  to  the 
American  people." 

The  speech  which  I  made  in  the  Senate  on  March  29,  1951,  refers  to  various 
supporting  statements  by  J.  Reuben  Clark,  Assistant  Secretary  of  State  inider 
the  Hoover  administration,  by  Quincy  Wright,  professor  at  th"  University  of 
Chicago,  and  l»y  Attorney  General  George  E.  Wickersham.  "We  have  perhaps 
even  more  eminent  authority  to  the  effect  that  the  President  has  no  right  to 
send  troops  abroad  in  such  a  way  as  to  intervene  in  a  war  between  two  na- 
tions. When  the  Germans  broke  through  in  France  in  June  1940  'Sir  Roosevelt 
gave  every  encouragement  to  France  and  England  to  go  on  fighting  The  end 
of  his  letter  of  June  15,  1940,  to  Premier  Reynaud  is  enlightening,  and  I 
quote : 

"In  these  hours  which  are  so  heart-rending  to  the  French  people  and  your- 
self I  send  you  the  assurances  of  my  utmost  sympathy,  and  I  can  further  as- 
sure you  that  so  long  as  the  French  people  continue  in  defense  of  their  liberty, 
which  constitutes  the  cause  of  popular  institutons  throtighout  the  world,  so 
long  will  they  rest  assured  that  materiel  and  supplies  will  be  sent  to  them 
from  the  Ignited  States  in  ever  increasing  (piantities  and  kind 

"I  know  that  you  will  understand  that  these  statements  carry  with  them  no 
implication  of  military  commitments.  Only  the  Congress  can  make  such  com- 
mitments 

"Franklin  D  Roosevelt" 

Yet  Harry  S.  Truman  in  the  case  of  Korea  undertook  to  do  exactly  the 
thing  which  Franklin  Roosevelt  said  he  had  no  power  to  do 

In  the  case  of  Korea  it  was  claimed  that  the  intervention  could  take  place 
under   the   United    Nations   Charter   on   the   call   of   the    Security    Council.    Of 
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course  the  Security  Council  never  acted  under  Articles  41  and  42  of  the  United 
Nations  Cliarter,  and  even  if  it  had  done  so  the  obligation  to  send  troops  is 
clearly  limited  by  Article  43.  That  Article  provides  that  troops  can  only  be 
called  for  when  an  agreement  has  been  entered  into  with  the  Security  Council 
specifying  the  number  and  character  of  the  assistance  to  be  furnished.  No  such 
agreement  has  ever  been  entered  int(t.  The  United  Nations  Participation  Act  of 
1945,  approved  by  Pi-esident  Truman,  also  made  it  clear  that  any  agreement 
which  required  the  providing  of  military  aid  must  be  subsequently  approved  by 
Congress,  and,  of  course,  it  never  has  been.  Not  only  that,  but  President  Tru- 
man sent  a  cable  from  Potsdam  when  the  United  Nations  Charter  was  under 
consideration,  in  which  he  said :  "'When  any  such  agreement  or  agreements  are 
negotiated,  it  will  be  my  purpose  to  ask  the  Congress  by  appropriate  legisla- 
tion to  apin-ove  them."  The  charter  was  adopted  largely  on  that  assurance,  but 
now  the  I'residenfs  claims  are  far  beyond  what  they  were  then. 

The  State  Department  itself  admits  that  the  action  of  the  Security  Council 
in  the  Korean  case  was  only  a  recommendation  under  Article  39.  If  the  Presi- 
dent can  carry  out  every  recommendation  of  the  Security  Council  or  the  Gen- 
eral Asseml)ly  supported  by  tlie  vote  of  the  American  representative  whom  he 
can  direct,  then  he  has  almost  unlimited  power  to  do  anything  in  the  world  in 
the  use  of  either  trooi)s  or  money.  The  Security  Council  might  recommend  that 
the  nations  .should  rebuild  the  canals  on  the  Tigris  and  Euphrates  and  estab- 
lish a  vast  Garden  of  Eden  in  the  Kingdom  of  Iraq.  According  to  the  argu- 
ment made,  the  President  would  than  have  power  to  use  all  American  forces 
to  establish  such  an  economic  project.  On  the  same  theory,  he  coiild  send 
troops  to  Tibet  to  resist  Communist  aggression  or  to  Indo-China  or  anywhere 
else  in  the  world,  without  the  slightest  voice  of  Congress  in  the  matter.  If  that 
could  be  the  effect  of  an  international  treaty,  we  had  better  watch  closely  the 
approval  of  any  such  treaty  in  tlie  future.  Of  course,  it  is  not. 

My  conclusion,  therefore  is  that  in  the  ease  of  Korea  where  a  war  was  al- 
ready under  way  we  had  no  right  to  send  troops  to  a  nation  with  whom  we 
had  no  treaty  to  defend  it  against  attack  by  another  nation  no  matter  how 
unprincipled  that  aggression  might  be  unless  the  whole  matter  was  submitted 
to  Congress  and  a  declaration  of  war  or  some  other  direct  authority  obtained. 

The  question  of  sending  troops  to  Europe  is  certainly  much  more  compli- 
cated. There  is  no  doubt  about  the  President's  power  to  send  troops  to  occu- 
pied Germany.  There  is  no  question  that  he  can  send  them  if  he  wants  to  do 
so  as  Commander  in  Chief  of  the  Army  and  Navy.  Whether  Congress  could 
limit  the  number  to  be  sent  is  a  point  which  may  be  open  to  question.  How- 
ever certainly  the  President  has  the  power  to  do  so  if  Congress  does  not  act. 

I  think  he  can  station  troops  in  a  friendly  country  if  such  country  asks  that 
the  troops  be  sent  and  if  there  is  no  imminence  of  attack  and  if  they  are  sta- 
tioned there  for  some  possible  convenience  in  repelling  a  general  attack  upon 
the  United  States  itself. 

Particularly  it  seems  to  me  that  the  President  of  the  United  States  may 
station  air  forces  and  may  send  the  Navy  to  odd  places  throughout  the  world 
as  Presidents  have  done  many  times  because  the  sending  of  such  forces  does 
not  necessarily  involve  or  threaten  involvment  in  war.  Such  forces  can  be  eas- 
ily withdrawn  in  case  an  attack  is  made  upon  the  country.  There  is  no  <pies- 
tion  about  their  remaining  there  and  becoming  involved  in  a  war,  if  our  coun- 
try determines  that  it  does  not  wish  to  become  involved  in  a  war. 

But  it  seems  clear  to  me  that  the  sending  of  troops  without  authorization  by 
Congress  to  a  ccnuitry  under  attack,  as  was  done  in  Korea,  is  clearly 
prohibitied.  The  sending  of  troops  under  the  Atlantic  Pact  as  a  part  of  a  de- 
fensive operation  against  Russia  without  previous  authority  from  Congress  ap- 
pears to  me  to  be  also  prohibited  because  the  fact  that  these  countries  are 
threatened  by  an  actual  attack  is  the  very  justification  and  reascm  for  sending 
the  troops.  The  only  reason  for  sending  troops  is  to  defend  a  country  against  a 
threatened  military  attack  which  would  necessarily  involve  the  United  States 
in  war. 

The  European  Army  Project,  however,  goes  further  than  merely  sending 
ti'oops  to  implement  the  Atlantic  Pact.  It  involves  the  sending  of  troops  to  an 
international  army  similar  to  that  which  was  contemplated  under  the  United 
Nations  Charter.  It  is  an  international  army,  apparently  established  by  twelve 
nations,  with  a  commander  who  is  appointed  by  the  twelve  nations.  It  seems 
to  me  perfectly  clear  that  the  President's  power  as  Commander  in  Chief  does 
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not  extend  to  the  delegation  of  that  power  to  a  commander  who  is  chosen  by 
any  other  nation  or  any  other  group  of  nations.  I  think  it  is  perfectly  clear 
that  he  cannot  enter  into  an  agreement  of  that  kind  to  set  up  an  international 
army  without  submitting  the  agreement  to  Congress. 

The  proponents  of  executive  power  have  referred  to  many  statements  from 
the  writings  of  Professor  Edward  S.  Corwin  of  Princeton,  a  noted  authority  on 
constitutional  law,  but  on  this  subject  he  says : 

"The  outstanding  fact  about  the  Administration's  proposal  from  the  point  of 
view  of  constitutional  law  is  that  it  raises  a  question  of  first  impression.  The 
proposal  is  novel,  unprecedented  and  consequently  the  precedents  do  not  apply 
to  it,  except  perhaps  in  the  case  of  Iceland  in  1941.  The  Administration's  pres- 
ent proposal  incurs  the  danger  of  precipitating  war,  and  it  raises  vast  ques- 
tions regarding  finance  and  the  internal  welfare  of  the  country.  Congress  has 
the  right  to  safeguard  its  war-declaring  power,  and  it  is  duty  bound  to  protect 
the  domestic  interests  to  which  its  other  powers  extend.  In  fact,  the  right  of 
the  President  to  merge  American  forces  with  an  army,  which  he  cannot  ex- 
clusively command,  seems  very  dubious.  Congressional  authorization  under  the 
necessary  and  proper  clause  would  seem  to  be  essential." 

Throughout  the  1951  debate  the  Admininistration  tried  to  avoid  this  question 
of  setting  up  an  international  army,  but  there  can  be  no  doubt  that  that  was 
in  fact  the  project,  as  I  point  out  in  Chapter  Five. 

Under  that  project  the  President  actually  appointed  Genei-al  Eisenhower,  in 
a  letter  in  which  he  stated  : 

"The  North  Atlantic  Treaty  nations  have  agreed  on  the  defense  organization 
for  Europe  and  at  their  request  I  have  designated  you  as  supreme  allied  com- 
mander, Europe.  I  view  their  request  as  a  pledge  that  their  support  of  your  ef- 
forts will  be  complete  and  unequivocal." 

When  the  President  of  the  United  States  went  that  far  he  exceeded  his  au- 
thority. Up  to  that  point,  what  was  done  at  Brussels  was  a  recommendation  of 
the  Council  under  the  Atlantic  Pact.  When  the  President  undertook  to  carry 
out  that  recommendation  he  usurped  the  powers  of  Congress.  He  had  no  au- 
thority to  carry  out  that  particular  agreement  made  at  Brussels,  without  sub- 
mitting it  to  Congress. 

Apparently  the  Administration  is  afraid  that  there  was  such  an  exceeding  of 
authority,  for  it  has  represented  the  whole  project  now  as  merely  the  sending 
to  Europe  of  a  few  divisions,  which  we  can  withdraw  at  any  moment,  but  only 
to  co-operate  with  the  other  nations  in  case  war  comes  in  a  general  defense 
under  the  terms  of  the  Atlantic  Pact. 

But  whether  there  is  to  be  an  American  army  or  an  international  army,  I 
do  not  believe  the  President  has  the  power  without  congressional  approval  to 
send  troops  to  one  country  to  defend  it  against  a  possible  or  probable  attack 
by  another  country. 

Such  action  may  perhaps  be  authorized  by  tx-eaty,  but  it  has  not  been  au- 
thorized either  by  the  United  Nations  Charter,  as  I  have  shown,  or  by  the  At- 
lantic Pact. 

In  my  opinion,  the  Senate  resolution  and  the  concurrent  resolution  adopted 
by  the  Senate  on  April  4,  1951,  was  a  clear  statement  by  the  Senate  that  it 
has  the  right  to  pass  on  any  question  of  sending  troops  to  Europe  to  imple- 
ment the  Atlantic  Pact,  that  it  is  unconstitutional  for  the  President  to  send 
any  troops  abroad  to  implement  that  pact  without  congressional  approval,  at 
least  until  war  comes  and  Article  5  takes  effect.  It  has  been  said  that  this  res- 
olution is  not  a  law,  and,  of  course,  that  is  true,  but  the  declaration  can  be 
implemented  by  the  Appropriations  Committee  and  by  other  legislation  when 
legislation  becomes  appropriate.  There  can  be  no  doubt  that  it  is  a  legislative 
act  and  that  it  clearly  asserts  the  power  of  Congress  and  the  Senate. 

No  one  can  prevent  the  President  continuing  to  assert  his  power  as  Presi- 
dent, and  it  may  be  that  he  does  have  the  ability  to  involve  the  United  States 
in  war,  even  when  he  has  no  right  to  do  so ;  but  I  think  a  great  forward  step 
in  defense  of  constitutional  law  has  been  taken  by  the  definite  position  now  as- 
serted by  the  Senate. 

The  President  acts  at  his  own  peril,  if  he  chooses  to  usurp  authority  which 
the  representatives  of  the  people  have  asserted  that  he  does  not  possess. 

Mv.  FuLBRiGiiT.  ]\Ir.  President,  I  thank  the  Senator.  I  particularly  appreciate 
his  taking  the  trouble  to  bring  to  our  attention  the  passages  from  the  late  Sen- 
ator Taft's  book. 
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I  remember  very  well  when  Senator  Taft  was  here  and  we  had  the  question 
involving  the  presence  of  our  troops  in  Europe. 

I  commend  the  Senator  from  Oregon  because  he  is  one  of  the  very  few,  if 
not  the  only  Senator,  who  has  consistently  taken  the  position  he  has  men- 
tioned, beginning  with  the  Formosa  resolution  and  extending  up  to  the  present. 
I  know  of  no  excel  tion  in  his  ease. 

In  my  own  case,  I  have  faltered  once  or  twice  for  reasons  that  I  will  not  go 
into  now,  but  may  later.  At  any  rate,  the  Senator  from  Oregon,  does,  to  my 
knowledge,  have  the  best  and  most  consistent  record  on  this  problem  of  any 
Senator  whom  I  know  of. 

I  yield  to  the  Senator  from  Idaho. 

Mr.  Church.  Mr.  President,  I  am  glad  to  defer  to  the  Senator  from  North 
Carolina. 

The  Presiding  Officer.  The  Senator  from  North  Carolina  is  recognized. 

Mr.  Ervin.  Mr.  President,  the  Senator  from  Arkansas  [Mr.  Fulbright],  the 
Senator  from  Oregon  [Mr.  Morse],  the  Senator  from  Mississippi  [Mr. 
Stennis],  the  Senator  from  Louisiana  [Mr.  Ellender],  and  the  Senator  from 
South  Carolina  [Mr.  Thurmond]  have  appeared  before  the  Subcommittee  on 
the  Separation  of  Powers  and  have  made  some  very  fine  statements  on  various 
aspects  of  the  constitution. 

I  had  printed  in  the  Congressional  Record  of  today,  with  the  permission  of 
the  distinguished  senior  Senator  from  Oregon,  the  statement  which  the  Senator 
from  Oregon  made  before  that  subcommittee. 

I  did  so  because  I  feel  that  his  statement  merits  the  consideration  of  Ameri- 
can people  since  it  deals  in  a  very  eloquent  and  forceful  manner  with  the  war 
powers  under  the  Constitution  and  also  with  the  field  to  which  the  resolution 
offered  by  the  Senator  from  Arkansas  relates. 

The  statement  of  the  Senator  from  Oregon,  like  the  statement  of  the  Senator 
from  Arkansas  before  the  subcommittee,  deals  in  a  very  thorough  fashion  with 
the  question  of  the  sharing  of  the  power  between  the  Executive  and  Congress 
in  general  and,  in  particular,  with  the  field  of  foreign  relations. 

For  this  reason  the  statements  certainly  merit  the  thoughtful  consideration 
of  all  Americans  who,  as  I  say,  are  not  only  interested  in  preserving  constitu- 
tional government,  but  also  in  having  a  very  sound  and  sensible  manner  for 
dealing  with  our  foreign  relations  in  a  most  precarious  world. 

Mr.  Fulbright.  Mr.  President,  I  thank  the  Senator,  I  yield  to  the  Senator 
from  Idaho  [Mr.  Church]. 

The  Presiding  Officer.  The  Senator  from  Idaho  is  recognized. 

Mr.  Church.  Mr.  President,  I  join  with  the  other  Senators  who  have  ex- 
pressed appreciation  to  the  distinguished  chairman  of  the  Committee  on  For- 
eign Relations  for  a  most  important  resolution. 

As  I  listened  to  the  colloquy,  it  occurred  to  me  that  when  the  Founding  Fa- 
thers wrote  the  Constitution  they  were  mindful  of  the  entangling  alliances 
that  had  so  often  led  European  countries  to  war  wnth  one  another,  largely  in 
the  service  of  kingly  ambitions. 

The  Founding  Fathers  had  a  healthy  distrust  for  executive  power  and 
sought  therefore  to  restrict  the  power  of  the  Presidency  in  order  that  an 
overly  ambitious  President — whoever  he  might  be — would  not  lead  the  country 
unchecked  into  a  foreign  misadventure. 

The  Constitution  is  very  precise. 

I  do  not  know  that  I  can  list,  offliand,  all  of  the  ways  that  the  Constitution 
imposes  restrictions  upon  the  powers  of  the  Presidency  in  the  field  of  foreign 
affairs,  but  I  can  think  of  the  more  conspicuous  provisions : 

First,  it  empowered  Congress,  not  the  President,  with  the  right  to  declare 
war. 

Second,  it  empowered  Congress,  not  the  President,  with  the  right  to  raise 
and  maintain  armies  and  navies. 

Third,  it  conferred  upon  Congress,  not  the  President,  the  power  over  the 
public  purse  with  which  any  kind  of  foreign  adventure  would  have  to  be 
financed. 

Fourth,  it  gave  to  the  Senate  certain  additional  powers,  the  power  of  confir- 
mation, including  presidential  amba.ssadors,  and  the  power  of  treaty  ratifica- 
tion. 

I  have  been  told  that  a  very  distinguished  citizen  of  this  country,  Mr.  Dean 
Acheson,  who  has  certainly  been  the  friend  and  adviser  of  Presidents,  recently 
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commented  that  the  most  important  single  change  in  this  century  in  the  struc- 
ture of  the  Federal  Government  has  been  the  great  expansion  of  the  powers  of 
the  Presidency.  I  believe  this  is  certainly  true. 

If  we  were  to  go  back  over  the  express  delegations  of  authority  to  Congress 
under  the  Constitution,  in  the  field  of  foreign  affairs,  I  believe  it  would  be- 
come clear  how  far  this  process  has  gone. 

First,  the  power  to  declare  war,  as  the  distinguished  Senator  from  Oregon 
has  already  noted,  seems  to  be  out  of  date.  AVars  are  no  longer  declared,  and 
therefore  the  power  of  Congress  to  make  the  decision  has  been  circumvented. 

Second,  the  power  to  raise  and  maintain  armies,  conferred  also  upon  Con- 
gress, has  been  diminished  by  the  President  in  the  exercise  of  his  authority  as 
Commander  in  Chief.  He  has  assumed  the  right  to  send  our  Armed  Forces  into 
action  whenever  he  deems  it  in  the  national  interest,  and  then  it  becomes  im- 
possible for  Congress  to  do  other  than  to  vote  the  necessary  money  to  sustain 
them,  once  they  have  taken  the  field.  So  this  i»ower  has  been  effectively  cir- 
cumvented. 

Third,  there  is  the  power  of  confirmation  given  specifically  to  the  Senate. 
Practice  over  the  years  has  largely  eliminated  the  meaning  of  this  power,  be- 
cause it  has  become  good  form  always  to  confirm  Presidential  appointees.  In- 
deed, if  the  Senate,  from  time  to  time,  raises  serious  questions  concerning  any 
given  Presidential  appointee,  it  is  taken  to  task  by  the  major  new.spai)ers  for 
having  stepped  out  of  line,  since  this  has  come  to  be  regarded  as  the  responsi- 
bility and  right  of  the  President  alone. 

I  recall  that  the  Senator  from  Oregon  undertook  to  oppose  the  confirmation 
of  Claire  Booth  Luce,  at  the  time  President  Eisenhower  sought  to  make  her 
ambassador  to  Brazil. 

Mr.  Morse.  I  not  only  undertook  it ;  I  did  oppose  it. 

Mr.  Chuuch.  Yes,  and  with  great  vigor.  Tlie  dfhate  went  on  for  days.  A  tre- 
mendous uproar  occurred  in  the  press  because  of  the  presumption  of  the  Sena- 
tor from  Oregon.  When  the  debate  ended,  we  bowed  to  custom  and  said  it 
was,  after  all,  the  right  of  the  President,  and  we  confirmed  almost  automati- 
cally ;  I  believe  the  Senator  from  Oregon  may  have  received  approximately  18 
votes.  Then,  in  the  dramatic  aftermath  that  all  of  us  will  remember,  Mrs. 
Claire  Booth  Luce  snatched  defeat  from  the  jaws  of  victory  by  hurling  some 
very  insulting  remarks  at  the  Senator  fi'om  Oregon ;  and  in  the  uproar  that 
followed,  it  was  thought  best  for  the  President  to  withdraw  the  nomination 

But  our  power  had  so  atrophied  that  one  assertion  of  it — even  though  the 
Senator  won  out  indirectly,  by  happenstance,  as  it  were — becomes  a  matter  of 
historic  recollection. 

That  is  what  has  become  of  the  first  three  powers.  What  of  the  fourth?  The 
power  of  ratification  of  treaties?  Every  President  has  sought — and  I  speak 
now  the  institution  of  the  Presidency — to  maintain  the  prerogatives  that  his 
predecessors  had  exerci.^ed  and,  if  possible,  enlarge  the  office.  That  is  natural 
enough.  Moreover,  the  Presidenty  has  undertaken  to  circumvent  the  Senate's 
power  of  treaty  ratification  by  the  device  of  executive  agreements.  These  exec- 
utive agreements  have  grown  more  numerous  through  the  years.  The  President 
now  decides  whether  he  will  bring  a  matter  in  treaty  form  to  the  Senate  for 
our  ratification  or  whether  he  will  proceed,  on  the  basis  of  an  executive  agree- 
ment, and  not  come  to  the  Senate  at  all. 

Finally,  there  is  left  to  us  the  power  of  the  purse — and  what  has  happened 
to  that?  There  is  a  new  device  for  the  circumvention  of  the  power  of  the  purse, 
the  last  real  congressional  power  that  remains  intact  in  the  field  of  foreign 
affairs.  The  device  made  its  first  appearance  during  the  administration  of 
President  Eisenhower,  in  the  case  of  the  Middle  East  resolution :  Asking  Con- 
gress in  advance,  in  general  terms,  for  congressional  ratification  of  a  policy, 
the  details  of  which  had  yet  to  be  spelled  out.  It  was  used  again  in  the  Gulf 
of  Tonkin  resolution,  with  the  great  expansion  of  the  war  since  undertaken  in 
its  name. 

Then,  the  President  came  to  Congress  just  a  few  months  ago,  once  more  in- 
tending to  get,  in  advance,  a  ratification  of  a  general  policy,  described  in  lan- 
guage so  nebulous  that  none  of  us  really  knew  what  was  involved,  for  more 
aid  to  Latin  America. 

But  this  time  the  Committee  on  Foreign  Relations  said,  "No,  this  we  will 
not  do.  To  continue  this  pattern  is  to  erode  away  the  last  power  remaining  in 
Congress." 
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But,  alas,  the  use  of  an  executive  "commitment"  is  still  another  way  to  un- 
dermine congressional  control  of  the  purse.  If  it  is  possible  for  the  Vice  Presi- 
dent, let  us  say,  to  go  to  Pakistan,  to  Thailand,  or  to  some  other  country  and 
say,  "And  as  a  final  gesture  of  our  goodwill,  you  may  have  $50  million,"  or 
$150  million,  or  whatever  the  figure  might  be,  and  then  to  come  back  and  tell 
us  that  a  commitment  has  been  made  and  therefore  we  must  vote  the  money 
— if  we  accept  that  then  we  accept  the  final  kibosh  on  the  powers  of  Congress 
in  foreign  affairs. 

So  it  is  high  time  we  began  to  examine  the  question  that  the  distinguished 
Senator  from  Arkansas  has  raised.  I  commend  him  for  it.  I  believe  it  is  an  act 
of  real  statesmanship. 

Mr.  FuLBRiGHT.  I  thank  the  Senator. 

I  yield  to  the  Senator  from  Kansas. 

Mr.  Carlson.  I  commend  the  distinguished  Senator  from  Arkansas  for  what 
I  believe  is  the  timely  introduction  of  the  resolution.  Not  only  will  the  resolu- 
tion be  well  received  in  the  Senate,  as  has  been  indicated,  but  also,  it  will  be 
well  received  by  the  people  of  this  Nation,  who  have  become  greatly  concerned 
about  what  is  happening  to  the  delegation  of  powers  by  Congress  to  the  execu- 
tive branch — or  the  executive  branch  taking  over  the  powers  of  Congress. 

It  is  a  timely  resolution,  and  it  will  be  a  pleasure  to  be  associated  with  the 
distinguished  Senator  from  Arkansas,  as  a  member  of  the  Committee  on  For- 
eign Relations,  in  the  hearings,  which  will  be  helpful  and  will  probably  deter- 
mine some  course  of  i-elationship  and  understanding  between  the  executive 
branch  and  Congress. 

As  has  been  said,  the  executive  branch  has  made  commitments,  and  then  the 
Committee  on  Foreign  Relations  has  time  and  time  again  lieen  confronted  with 
the  statement  that  the  honor  and  integrity  of  the  United  States  must  be  up- 
held because  these  commitments  had  been  made.  On  one  or  two  occasions,  as 
the  distinguished  Senator  from  Idaho  has  said,  the  Foreign  Relations  Commit- 
tee did  say,  "We  will  not  tolerate  that  agreement."  And  we  did  not.  I  was 
rather  proud  of  the  fact  that  we  did  not. 

I  realize,  also,  that  in  this  age  of  rapid  communications  and  transportation, 
the  world  has  shrunk  in  size;  so  I  believe  it  is  well  that  we  have  another  re- 
view. 

The  Senator  from  Arkansas  is  to  be  commended ;  and  when  history  is  writ- 
ten, I  believe  this  resolution  will  go  down  as  one  of  the  important  matters  con- 
sidered in  the  Senate. 

Mr.  FuLBRiGHT.  I  thank  the  Senator. 

Mr.  McCarthy.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGiiT.  I  yield  to  the  Senator  from  Minnesota. 

Mr.  McCarthy.  I  join  with  the  Senator  from  Arkansas  in  support  of  the 
resolution,  and  I  commend  him  for  introducing  it  at  this  time. 

I  believe  the  time  has  come  when  we  should  give  very  thorough  and  formal 
consideration  to  the  problem  of  the  procedures  by  which  important  decisions  in 
foreign  policy  have  been  made. 

The  chairman  and  the  other  members  of  the  Committee  on  Foreign  Relations 
have  not  been  indifferent  to  the  problem.  As  every  Member  of  the  Senate 
knows,  we  have  tried  in  a  practical  way  to  work  out  arrangements  with  the 
executive  branch.  A  year  ago,  we  suggested  that  perhaps  our  committee  should 
be  some  what  more  fully  informed  about  the  foreign  policy  activities  of  the 
Central  Intelligence  Agency.  We  got  no  response  at  all  from  the  executive 
branch — no  support  for  that  suggestion.  It  was  only  by  agreement  within  Con- 
gress itself  that  memlters  of  the  Committee  on  Foreign  Relations  were  finally 
included — at  least,  in  a  liniired  way — In  the  hearings  involving  that  agency. 

Last  year,  in  dealing  with  the  foreign  aid  bill,  the  committee  proceeded  very 
carefully  and  attentively,  and  with  all  due  consideration  for  the  administra- 
tion, and  suggested  a  limitation  on  grants  of  arms  to  Latin  America.  Foi-mally 
this  was  recognized,  but  the  intent  of  the  Committee  on  Foreign  Relations  and 
the  Senate  was  circumvented  by  a  great  expansion  of  arms  sales  with  the  sup- 
port of  the  Department  of  Defense.  We  suggested  and  included  in  the  foreign 
aid  program  last  year  a  suggested  limit  on  the  niuuber  of  countries  and  no 
attention  was  paid,  as  they  greatly  exceeded  the  number  recommended. 

The  Committee  on  F(u-eign  Relations  proceeded  this  year  to  attempt  to  im- 
pose a  tighter  restraint  on  arms  distriltution,  whether  through  grants,  loans,  or 
sales  in  the  foreign  aid  bill,  which  is  simply  an  extension  of  the  offer  we  made 
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to  the  executive  branch  last  year.  We  sought  more  serious  and  effective  re- 
straints on  a  number  of  countries  in  tlie  foreign  aid  bill. 

The  Senator  may  recall  a  witness  for  the  administration  said  he  objected  to 
our  setting  this  limitation  because  it  v.as  irrational.  We  asked  if  he  would  pre- 
fer that  we  act  rationally  and  name  the  countries  and  he  said  that  would  be 
irrational  and  leave  the  rational  act  to  the  State  Department. 

I  believe  the  next  step  we  have  to  take,  and  it  may  come  as  a  result  of  this 
resolution,  is  to  take  the  larger  step  as  to  Avhere  aid  should  go,  in  what 
amount,  and  to  wh-U  country,  as  well  as  having  the  Senate  approval,  either  as 
a  whole,  or  through  the  Committee  on  Foreign  Relations,  as  the  Senate  some- 
times acts  today  on  public  works,  military  construction  and  even  on  such  con- 
troversial requests  as  what  watershed  projects  should  be  approved.  With  this 
method  as  the  vehicle  we  may  move  toward  developing  new  procedures  to  have 
the  Senate  again  gain  full  constitutional  authority  in  foreign  affairs. 

Mr.  Ftjlbright.  I  thank  the  Senator  for  his  contribution. 

Mr.  Aiken.  Mr.  Fresideut,  will  the  Senator  yield V 

Mr.  FuLBRiGHT.  I  yield. 

Mr.  Aiken.  Mr.  President,  I  comment  briefly  on  the  Senator's  resolution  by 
repeating  that  old  saying,  "It  is  better  late  than  never."  I  do  not  think  we  can 
excuse  Congress  from  the  situation  which  exists  today,  because  over  the  last 
20  or  25  years  we  found  it  easier  to  tell  the  executive  branch  to  go  ahead  and 
take  care  of  this  matter  or  that  matter  when  it  was  our  responsibility  in 
many  cases. 

We  have  reached  the  point  now  that  if  we  are  interested  in  retaining  our 
form  of  government  of  which  we  boast  so  freely  and  fluently  we  have  to  do 
something ;  Congress  has  to  reassume  the  responsibility,  particularly  in  the 
field  of  foreign  relations,  which  we  were  presumed  to  have  had  for  the  last 
175  years.  Yet,  we  have  reached  a  point  today  where  the  executive  branch,  and 
without  protest  from  us  until  recently,  has  felt  it  could  send  American  Armed 
Forces  into  any  part  of  the  world  at  the  request  of  another  foreign  country,  or 
at  the  request  of  some  of  the  people  in  a  foreign  country,  or  at  the  request  of 
American  or  foreign  investors  in  another  country  and  involve  us  in  full-fledged 
wars. 

I  do  not  blame  the  executive  branch  so  much  for  doing  this.  I  blame  them 
for  some  of  their  recent  mistakes  in  the  last  few  years ;  but  nevertheless  Con- 
gress has  to  share  the  guilt  with  them  because  we  have  been  too  negligent  and 
too  tolerant. 

I  feel  unless  Congress  reassumes  the  responsibility  we  are  supposed  to  have 
we  will  be  facing  a  crumbling  of  democracy  in  this  country,  if  we  are  not  al- 
ready doing  so. 

I  commend  the  Senator  from  Arkansas  and  those  who  have  spoken  with  him 
this  afternoon  for  their  recognition  of  this  fact. 

Mr.  FuLBKiGHT.  I  appreciate  the  statement  of  the  Senator,  and  I  thank  him 
for  his  contribution.  I  agree  with  him  that  it  is  late.  It  is  too  bad  we  did  not 
do  this  earlier,  but  it  is  better  late  than  never. 

Mr.  Mansfield.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGHT.  I  yield. 

Mr.  Mansfield.  Mr.  President,  I  have  followed  this  debate  and  I  think  it 
has  been  one  of  the  most  significant  debates  that  I  have  heard  in  all  my  years 
in  the  Senate.  This  subject  has  to  do  with  a  constitutional  question  in  connec- 
tion with  which,  as  the  distinguished  Senator  from  Vermont  [Mr.  Aiken] 
pointed  out,  the  Senate  has  been  very  much  responsible  for  bringing  about  the 
erosion  of  power. 

We  have  approximately  42  or  43  mutual  security  agreements  with  coimtries 
or  groups  of  countries.  Some  of  those  agreements  are  good,  solid  agreements, 
such  as  NATO  and  the  ANZUS  ti-eaty  ;  some  are  of  no  importance,  except  on 
paper ;  and  others  are  of  dubious  importance,  such  as  SEATO,  which  is  being 
used  flexibly  today,  in  view  of  the  situation  in  which  we  find  ourselves  in 
Southeast  Asia. 

I  commend  the  distinguished  chariman  of  the  Committee  on  Foreign  Rela- 
tions for  raising  this  constitutional  question,  and  I  am  glad  that  he  is  going 
into  it.  I  am  sure  his  analysis  of  the  events  leading  up  to  this  resolution  go 
back  far  beyond  the  i>resent  administraticm  and  to  the  end  of  the  Second 
World  War.  This  is  something  the  Senate  will  have  to  face  up  to,  but  the  Sen- 
ate cannot  cry  too  loudly  about  what  has  happened  because  the  Senate  all  too 
often  has  been  a  complacent  and  willing  partner. 
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Mr.  FuLBRiGHT.  I  thank  the  distinguished  majority  leader.  I  agree  with  what 
he  has  said.  I  do  not  think  it  was  all  our  fault  in  letting  the  situation  develop. 
Mr.  Allott.  Mr.  President,  will  the  Senator  yield? 
Mr.  FuLBRiGHT.  I  yield. 

:Mr.  Allott.  Mr.  President,  I  have  had  the  opportunity  to  listen  to  only  a 
part  of  the  statement  of  the  Senator  from  Arkansas,  but  the  part  I  heard  by 
him  and  by  other  Senators  is  very  much  to  the  point  with  respect  to  the  situa- 
tion in  the  Senate. 

I  wish  to  underscore  one  thing  that  the  distinguished  Senator  from  Vermont 
said.  In  our  general  legislative  areas  we  are  responsible  because  we  do  have 
the  opportunity  on  the  passage  of  every  piece  of  authorizing  legislation  to 
write  into  it  the  standards  and  guidelines  which  we  expect  the  Executive  to 
follow.  In  too  many  instances  we  state  a  preamble  of  great  and  lofty  ideals 
and  ideas,  and  then  we,  in  effect,  say  to  the  President,  "Here  is  $500  million  to 
do  tills  with."  No  piece  of  legislation  that  has  been  passed  by  the  Congress  in 
the  last  5  years  is  more  illustrative  of  this  point  than  the  poverty  program. 
The  poverty  program  is  a  real  problem  in  this  coimtry.  However,  the  way  Con- 
gress passed  the  act,  this  is  in  effect  what  we  did.  We  appropriated  $875  mil- 
lion with  about  7  months  left  in  the  year  and  the  next  year  we  appropriated 
$1.75  billion,  or  an  amount  in  that  area.  We  did  not  do  the  tough  and  hard  job 
of  organizing  a  program  and  directing  the  President  how  to  run  it. 

I  must  say  that  in  my  experience,  which  is  basically  on  the  Committee  on 
Appropriations,  I  find  time  and  time  again  that  if  we  do  seek  to  impress  these 
guidelines,  we  are  accused  of  doing  one  or  two  things :  either  complaining, 
which  is  a  bad  adjective  to  have  ascribed  to  anyone  continuously,  or  nit-pick- 
ing. 

Mr.  President,  the  second  thing  I  wish  to  comment  on  is  the  matter  which 
the  distinguished  majority  leader  commented  on  three  or  four  times  in  the  last 
2  years,  in  which  we  have  failed  abysmally  in  Congress,  and  that  is  the  field 
of  legislative  oversight.  These  things  should  be  added  to  the  remarks  of  the 
distinguished  senior  Senator  from  Idaho,  because  Congress  has  not  exercised 
the  prerogative  and  duty  of  legislative  oversight  in  that  we  have  passed  ill-ad- 
vised, hasty,  poor  programs  for  the  solution  of  recognized  problems. 

Then,  when  it  became  obvious  that  the  programs  were  not  working,  we 
turned  around  and  passed  a  new  type  program,  piling  it  on  top  of  the  other, 
appropriated  more  money  but  did  not  take  the  trouble  to  take  the  other  one 
off  the  books  or  reform  it  into  a  program  which  could  be  meaningful. 

The  third  thing  we  should  be  concerned  about  at  the  laoment — and  I  am 
very  much  concerned  about — is  the  situation  we  find  with  treaties  we  have 
coming  up  before  us — it  has  been  discussed  in  the  press  and  all  of  us  have 
been  briefed  on  it — regarding  the  three  Panamanian  treaties  which  the  Senate 
will  consider  in  a  few  months'  time. 

Here  are  three  treaties  negotiated  by  Assistant  Secretary  of  State  Irwin,  a 
very  capable  man,  and  negotiated  by  Robert  Anderson,  former  Secretary  of  the 
Treasury,  a  man  whom  we  all  know  and  I  think  most  of  us  respect  very 
highly.  But  after  negotiating — which  I  believe  has  taken  over  2  years,  perhaps 
almost  3 — we  have  now  been  made  aware,  at  least  privately,  of  the  contents 
of  the  three  treaties.  When  they  are  signed,  as  they  have  to  be  signed  by  Pan- 
ama and  by  our  President,  then  we  are  placed  in  the  very  unfortunate  .situa- 
tion, if  we  do  not  approve  or  ratify  the  treaty,  of  undermining  the  President. 
There  are  some  features  of  the  three  treaties  about  which,  personally,  I 
have  resei-vations,  but  I  shall  discuss  that  at  a  later  time.  But  with  the  rapid 
<:'ommunications  in  the  world  on  the  matter  of  these  specific  treaties,  we  are 
practically  presented  with  something  which  has  already  been  done.  We  are 
told  that  if  we  do  not  ratify  them — and  this  is  what  we  have  been  told  before, 
and  this  is  what  we  have  been  told  in  effect  already — we  will  be  undermining 
the  President,  and  undermining  Secretary  Bob  Anderson,  for  whom  we  all  have 
great  respect.  But  certainly  there  might  be  ways — and  the  distinguished  chair- 
man knows  it  better  than  anyone  else — in  which  such  critical  treaties  could 
be  followed  more  closely  and  the  information  made  available  to  Members  of 
Congress  so  that  we  are  not  presented  with  a  "fait  accompli"  at  the  end  of 
the  negotiations  and  asked  to  put  our  stamp  of  approval  on  them. 

It  seems  to  me  that  these  three  areas  are  areas  which  the  Senator  from  Ar- 
kansas is  trying  to  reach  with  his  resolution.  They  are,  perhaps,  three  illustra- 
tions in  which  I  believe  Congress  might  definitely  be  more  effective  and  at 
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least  can  take  back  and  resume,  if  it  lias  the  willingness  to  resume,  the  power- 
given  to  it  by  the  Constitution. 

I  appreciate  the  Senator's  yielding  to  me  for  these  few  remarks. 

Mr.  FuLBRiGHT.  I  appreciate  the  Senator's  comments.  I  am  boimd  to  say  a 
word  about  the  Panamanian  treaties.  In  this  case,  the  administration  has  J>een 
following  constitutional  procedure  by  negotiating  a  treaty  and  submitting  it. 
They  did  consult  most  seriously  in  the  i)reliminary  stages  last  year  and  ear- 
lier this  year,  both  with  the  committee  and  also  with  the  Subcommittee  on 
Latin  American  Affairs.  Thus,  we  have  had  an  opportunity  to  give  them  pre- 
liminary advice.  It  is  true,  under  our  procedure — and  it  is  the  only  procedure 
we  have  in  this  connection — that  the  Executive  must  finally  sign  them.  This 
does  create  a  difficulty  for  the  Senate.  When  I  say  it  has  been  submitted  to 
the  committee,  it  does  not  mean  that  the  committee  has  approved  everything 
in  it,  and  it  does  not  mean  the  executive  branch  has  carried  out  every  sugges- 
tion of  the  committee.  All  I  am  saying  is  that  this  is  an  near  a  normal  mutter 
as  I  think  we  can  find  in  a  treaty. 

Personally,  concerning  the  hearings,  I  feel  that  the  Senate  is  free  to  adopt 
this  treaty  or  not.  Advance  consultation  with  a  Senate  committee  cannot  bind 
the  Senate,  Init  is  designed  to  be  helpful  to  the  executive  in  its  negotiations. 
We  did  suggest  some  changes  and  we  hope  that  they  will  be  a  helpful  element 
in  the  negotiations.  But  I  did  not  want  to  get  on  to  the  substantive  questions 
of  treaties.  In  the  Panamanian  treaties,  they  are  following  what  I  conceive  to 
be  the  correct  procedure. 

Let  me  give  the  Senator  an  illustration.  Take  the  case  of  Thailand  with 
which  a  minor  treaty  involving  double  taxation  was  brought  to  its  to  approve. 
The  committee  and  the  Senate  were  expected  to  consider  it  carefully  and  sol- 
emnly. But  then  the  Executive  sent  40,000  troops  to  Thailand  and  committed 
hundreds  of  millions  of  dollars  without  saying  a  word  to  us  about  it.  This 
seems  entirely  out  of  proportion,  especially  when  the  SEATO  Treaty  has  not 
been  invoked,  and  there  is  not  treaty  relating  to  our  bases  or  men  there.  So, 
they  will  say,  this  is  in  pursuance  of  the  SEATO  Treaty.  I  believe  that  to  be 
Questionable.  They  certainly  did  not  seek  our  informal  or  formal  advice  or 
agreement  on  seeking  to  commit  vast  amounts  of  money  to  Thailand.  I  do  not 
know  how  many  hundreds  of  millions  of  dollars  they  spent  on  bases  in  Thai- 
land, which  are  going  to  be  used,  as  the  Senator  knows,  to  pursue  the  war 
against  the  North  Vietnamese. 

In  my  view,  here  is  the  case  of  a  commitment  taken  without  any  real  ap- 
proval at  all.  Thus,  there  is  a  distinction  here.  I  cannot  fault  them  too  much 
on  Panama.  We  might  fault  them  on  their  judgment  when  it  comes  time  to  ap- 
pi'ove  the  treaties.  There  is  necessarily  built  into  the  situation  the  necessity 
for  the  Executive  to  sign  the  treaties  before  they  are  submitted  to  the  Senate 
formally,  although  they  did  bring  to  us  something  of  a  proposal,  and  that  was 
that. 

Mr.  Allott.  Mr.  President,  will  the  Senator  from  Arkansas  yield? 

Ml-.  FuLBiiiGHT.  I  yield. 

Mr.  Allott.  I  agree  with  the  Senator,  and  I  would  not  want  anything  I  said 
to  be  understood  as  meaning  that  there  has  been  anything  unusual,  illegal, 
"behind  the  door,"  so  to  speak,  or  anything  of  that  sort  in  the  way  the  Pana- 
manian treaties  have  been  handled.  This  is  the  way  the  Constitution  is  set  up, 
that  the  Executive  negotiates  the  treaty  ;  it  is  signed,  and  then  it  is  up  to  the 
Senate  to  ratify  it  or  not. 

I  agree  with  him  also  that  this  is  not  the  place  to  talk  about  the  merits  of 
the  Panamanian  treaties.  I  know  that  his  resolution  goes  to  an  entirely  differ- 
ent situation,  but  I  did  make  the  point,  which  I  think  could  bear  some  exami- 
nation, as  to  whether  in  some  of  these  major  treaties — and  I  do  regard  the 
Panamanian  treaties  as  a  major  treaty  area 

Mr.  FuLBRiGHT.  It  is. 

Mr.  Allott.  And  I  am  sure  the  Senator  does. 

Mr.  FULBRIGHT.  It  is.  It  is  a  very  important  area. 

Mr.  Allott.  It  is  unfortunate  that  we  do  not  have,  under  the  legal  and  law- 
ful handling  of  a  treaty  under  the  Constitution,  a  better  and  quicker  way  to 
keep  the  Senate  as  a  whole  informed  of  what  is  occurring  in  these  major 
areas. 

I  appreciate  the  Senator's  yielding  to  me.  I  think  his  resolution  has  a  very 
fine  thrust  and  I  hope  that  it  will  be  followed  up. 


403 

Mr.  FuLBRiGHT.  I  thank  the  Senator  from  Colorado  for  his  remarks. 

Mr.  President,  I  shall  not  delay  the  Senate  much  longer,  hut  I  have  a  few 
examples  which  I  merely  wish  to  put  in  the  Record  for  the  information  of  the 
Senators.  They  illustrate  some  of  the  things  I  have  in  mind  and  which  I  think 
are  pertinent  to  the  resolution. 

For  example,  on  April  19.  1066,  in  a  television  appearance,  the  Vice  Presi- 
dent described  the  Honolulu  declaration  as  follows  : 

...  a  pledge  to  ourselves  and  to  posterity  to  defeat  aggression,  to  defeat  so- 
cial misery,  to  build  viable,  free  political  institutions  and  to  achieve  peace. 
Now,  those  are  broad  terms,  but  these  are  qreat  commitments.  I  think  there  is 
a  tremendous  new  opening  here  for  realizing  the  dream  of  the  Great  Society 
in  the  great  area  of  Asia,  not  just  here  at  home. 

On  that  same  date,  during  the  television  program,  Eric  Severeid  summarized 
the  interview  with  the  Vice  President  with  a  question  as  follows : 

You  seem  to  be  saying  that  the  Johnson  doctrine,  if  we  may  call  it  that,  is 
proposing  a  realtionship  between  this  country  and  Asia  far  away  as  it  is  ...  a 
relationship  as  fundamental,  as  long  lasting,  intimate  and  possibly  expensive 
as  our  historic  association  with  Europe.  It  is  of  this  scale,  of  this  magnitude? 

The  Vice  President  answered  : 

I  think  so. 

I  cite  that  simply  as  an  example  of  words  which  are  used  in  the  midst  of 
statements  that  are  cited  as  great  commitments.  I  personally  do  not  consider 
them  commitments.  They  are  sort  of  proposals.  They  are  statements  of  general 
policy,  which  are  not  to  be  considered  commitments,  although  he  uses  that 
word.  Perhaps  he  thinks  they  are,  and  perhaps  we  will  be  confronted  with  im- 
plementing legislation.  If  so,  I  shall  not  consider  them  as  commitments.  I  shall 
consider  that  I  am  quite  free  to  judge  them  upon  their  merits. 

U.S.  intervention  in  the  Congo  recently  exemplifies  an  involvement  abroad 
which  began  as  a  short-term  international  undertaking  and  seems  to  have  he- 
come  unilateral  and  open-ended.  Secretary  Rusk  expressed  surprise  that  the 
Congress  was  upset  about  the  United  States  sending  a  few  planes  in  1967 
when  there  was  no  concerted  protest  about  the  sending  of  planes  in  November 
of  1064  to  rescue  white  hostages  at  Stanleyville.  But  the  circumstances  were 
entirely  different  then:  the  U.N.  had  just  pulled  out  its  forces,  Gizengists  had 
moved  in  to  take  over  the  northeastern  Congo,  there  was  absolutely  no  ques- 
tion about  the  perilous  position  of  the  Europeans  in  that  area,  and  the  airlift 
was  not  a  solitary  United  States  operation.  In  any  case,  the  events  of  1960  to 
1964  did  not  give  the  administration  and  ad  infinitum  right  to  intervene  in  the 
Congo  without  congressional  sanction. 

Mr.  Aiken.  Mr.  President,  will  the  Senator  yield? 

Mr.  FuLBRiGHT.  I  yield. 

Mr.  Aiken.  I  might  say  there  was  quite  a  difference  between  sending  troop 
carriers  into  the  Congo  2  years  ago  and  sending  them  a  month  ago.  Two  years 
ago  they  actually  went  in  there  to  save  a  large  number  of  people  whose  lives 
were  threatened.  There  are  people  who  have  confided  to  me  that  the  last  time, 
a  month  or  so  ago,  it  is  their  belief  that  the  troop  carriers  were  sent  into  the 
Congo  to  save  investments  rather  than  people. 

Mr.  FULBRIGHT.  I  think  the  Senator  makes  a  very  good  point. 

Mr.  Aiken.  I  am  not  making  a  point.  I  am  merely  repeating  what  I  was 
told. 

^\v.  FULBRIGHT.  The  Senator  makes  a  distinction.  There  has  always  been  an 
unexpressed  policy  when  it  came  to  saving  lives  of  our  citizens  and  we  have 
on  many  occasions  done  that  as  an  emergency  operation  without  prior  commit- 
ment. 

I  wish  to  cite  an  example  that  upset  me  more  than  any  other  during  the 
past  couple  of  years  which  arose  out  of  a  statement  made  by  the  Secretary  of 
State  on  this  subject.  I  want  to  quote  it  for  the  Record  to  show  what  I  have- 
in  mind. 

On  January  28,  1966.  Secretary  Rusk,  during  the  hearings  on  Vietnam,  was 
asked :  Are  we  obligated  to  do  this — he  was  referring  to  what  we  are  doing  in 
Vietnam— imder  the  SEATO  Treaty? 

He  replied  that,  in  addition  to  the  SEATO  Treaty : 

We  have  bilateral  assistance  agreements  with  South  Vietnam.  We  have  had 
several  actions  of  the  Congress.  We  have  had  the  annual  aid  appropriations  in 
which  the  purposes  of  aid  have  been  fully  set  out  before  the  Congress.  We> 
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have  had  special  resolutions  such  as  the  one  of  August,  1964,  and  we  have  had 
the  most  important  policy  declarations  by  successive  Presidents  with  respect  to 
the  protection  of  South  Vietnam  against  Communist  aggression. 

Without  quarreling  with  the  reference  to  SEATO  or  the  congressional  reso- 
lution of  August  1964,  this  is  a  very  significant  statement,  it  seems  to  me,  be- 
cause of  its  casual  reference  to  other  acts.  Thus,  so  far  as  I  know,  none  of  the 
bilateral  assistance  agreements  referred  to  has  ever  been  submitted  to  the  Con- 
gress. They  were  quite  informal  executive  agreements  signed,  I  presume,  by 
our  ambassador  or  Secretary,  and  a  representative  of  the  South  Vietnamese 
Government.  I  do  not  think  they  should  be  considered  national  commitments — 
if  that  is  the  proper  word — commitments  which  involve  the  use  of  our  Armed 
Forces  in  Southeast  Asia. 

The  Secretary  of  State  went  on  to  refer  to  annual  aid  authorizations  as  if 
they  were  indications  of  national  commitments. 

Certainly,  those  aid  authorizations  were  not  considered  in  the  contest  of 
sending  U.S.  troops.  Having  participated  in  aid  bills  year  after  year,  I  realize 
that  they  contain  policy  statements  which  no  one  takes  too  seriously.  They 
usually  express  a  hope.  This  year,  incidentally,  the  committee  was  wise  in 
striking  most  of  these  policy  statements  from  the  bill.  We  do  not  want  them  to 
be  used  as  excuses  for  future  commitments.  We  did  that  in  the  Committee, 
and  I  hope  the  Senate  will  sustain  that  action. 

So  to  consider  the  annual  aid  authorizations  as  remotely  authorizing  the 
making  of  commitments  for  the  use  of  American  Armed  Forces  in  a  country 
receiving  aid  is,  it  seems  to  me,  rather  farfetched.  But  this  is  the  kind  of 
problem  I  have  in  mind  that  the  committee  shoiild  examine  and  endeavor  to 
make  it  very  clear,  for  the  information  of  the  Executive  and  everybody  in  the 
future,  that  we  are  not  to  consider  this  type  of  action  as  authorization  for 
carrying  on  war,  sending  troops,  or  anything  of  that  kind. 

The  Secretary  mentioned  "Policy  declarations  by  successive  Presidents,"  as  a 
source  of  commitment.  That  is  a  very  broad  statement.  There  have  been  many 
policy  declarations  in  speeches  on  the  Fourth  of  July,  on  many  occasions,  or 
on  a  visit  of  a  dignitary  from  a  foreign  country.  They  are  often  referred  to  as 
commitments.  This  is  the  type  of  thing  I  wish  to  clarity. 

On  January  3,  1966,  the  Department  of  State  issued  its  14  points.  Under  the 
heading  "The  U.  S.  Commitment,"  there  appears  the  following : 

The  United  States  has  a  clear  and  direct  commitment  to  the  security  of 
South  Vietnam  again >t  external  attack.  This  commitment  is  based  upon  bilat- 
eral agreements  between  the  United  States  and  South  Vietnam. 

This  is  a  reiteration  of  the  same  point  I  read  previously.  None  of  these  was 
approved  by  the  Congress — 
and  upon  annual  actions  by  the  Congress  in  providing  aid  to  South  Vietnam — 

The  same  statement  was  made  by  the  Secretary  of  State — and,  continuing 
the  quotation  from  the  State  Department  publication  of  January  3,  1966  : 

This  commitment  is  based  *  *  *  iipon  the  policy  expressed  in  such  Congres- 
sional action  as  the  August  1964  resolution,  and  upon  the  solemn  declarations 
of  three  U.S.  presidents.  At  stake  is  not  just  South  Vietnam,  nor  even  South- 
east Asia,  there  is  also  at  stake  the  integrity  of  U.S.  commitment  and  the  im- 
portance of  that  commitment  to  the  peace  right  around  the  globe. 

Let  me  internet  that  my  point  is  not  directly  related  to  Vietnam,  but  rather 
to  the  methods  by  which  we  seem  to  involve  the  Nation  in  a  commitment. 

On  August  20,  19G5,  in  a  State  Department  publication  entitled  "Why  Viet- 
nam?" the  following  statement  appears: 

The  Roots  of  Commitment 

In  the  historic  documents  that  follow,  ttoo  American  Presidents  define  and 
affirm^  the  commitment  of  the  United  States  to  the  people  of  South  Vietnam. 

In  letters  to  Prime  Minister  Churchill  in  1954  and  to  President  Diem  in  1954 
and  1960,  President  Eisenhower  describes  the  issues  at  stake  and  pledges 
T^'iitpd  States  .issist;^iiee  in  South  Vietnam's  resistance  to  subversion  and  ag- 
gression. 

And  in  December  1961  President  Kennedy  reaffirms  that  pledge. 

The  Eisenhower  letters  referred  to  in  this  statement  contain  the  following 
language : 

To  Churchill,  April  4.  1954,  referring  to  the  need  for  a  Southeast  Asia  coali- 
tion of  the  United  Kingdom,  the  United  States,  France,  Australia,  New  Zealand, 
Thailand  and  tlie  Philippines:  ".  .  .  The  important  thing  is  that  the  coalition 
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must  be  strong  and  it  must  be  willing  to  join  the  fight  if  neces.--ary.  I  do  not 
envisage  the  need  of  any  appreciahJe  ground  forces  on  your  or  our  part.  .  ." 

That  is  the  end  of  the  quotation  from  that  letter  to  Churchill. 

Then  the  letter  to  President  Diem  from  Eisenhower  on  October  1,  1954, 
stated : 

The  purpose  of  this  offer — ("an  intelligent  program  of  American  aid")  is  to 
assist  the  Government  of  Vietnam  in  developing  and  maintaining  a  strong  via- 
ble state,  capable  of  resisting  attempted  subversion  or  aggression  through  mili- 
tary means  .  .  . 

Then,  the  letter  from  President  Eisenhower  to  President  Diem  on  October 
26,  1960,  stated : 

Although  the  main  responsihility  for  guarding  that  independence  will  al- 
ways, as  it  has  in  the  past,  belong  to  the  Vitcnaniese  people  and  their  govern- 
ment, I  want  to  assure  you  that  for  so  long  as  our  strength  can  be  useful,  the 
United  States  will  continue  to  assist  Vietnam  in  the  difficult  yet  hopeful  strug- 
gle ahead. 

These  are  given  in  illustration  of  the  type  of  thing  I  have  in  mind  in  bring- 
ing this  resolution  to  the  attention  of  the  Senate.  And  let  me  reiterate — it  is 
this  technique  of  broadening  statements  and  letters  into  national  commitments 
that  is  disturbing. 

Mr.  President,  I  shall  not  delay  this  matter  further.  I  ask  unanimous  con- 
sent to  have  printed  at  this  point  in  the  Record,  an  excerpt  from  a  speech  of 
the  Secretary  of  State  on  February  16,  1966,  before  the  National  Convention  of 
the  National  Rural  Electric  Cooperative  Association,  at  Las  Vegas,  Nev.,  call- 
ing attention  to  his  expression  of  our  commitment  in  the  speech  at  that  time. 

There  being  no  objection,  the  excerpt  was  ordered  to  be  printed  in  the  Rec- 
ord, as  follows : 

Both  Peiping  and  Hanoi  have  proclaimed  South  Viet-Nam  to  be  a  critical 
test  for  the  so-called  "war  of  liberation". 

We  are  committed  to  assist  South  Viet-Nam  to  resist  aggression  by  the 
SEATO  Treaty,  which  was  approved  by  the  Senate  with  only  one  dissenting 
vote ;  by  the  pledges  of  three  successive  Presidents ;  by  the  aid  approved  by  bi- 
partisan majoiities  in  Congress  over  a  period  of  12  years ;  by  joint  declara- 
tions with  our  allies  in  Southeast  Asia  and  the  Western  Pacific ;  and  by  the 
Resolution  which  Congress  adopted  in  August  1964,  with  only  two  dissenting 
votes. 

I  also  ask  imanimous  consent  to  have  printed  in  the  Record  an  excerpt  from 
a  Department  of  State  bulletin  of  ]March  14,  1966,  entitled  "Vice  President  Re- 
views Asian  Problems  with  Thai  Premier."  The  excerpt  includes  a  communique 
which  the  Vice  President  issued  on  his  visit  to  Bangkok,  and  shows  clearly 
how  general  statements  become  national  commitments  without  collaboration 
with  the  Congress. 

There  being  no  objection,  the  excerpt  was  ordered  to  be  printed  in  the  Rec- 
ord, as  follows : 

Vice  President  Reviews  Asian  Problems  With  Thai  Premier 

Vice  President  Humphrey  teas  in  Thailand  February  13-15  during  a  special 
mission  to  Asia  for  President  Johnson.''-  Following  is  the  text  of  a  joint  com- 
munique released  at  Bangkok  on  February  15  at  the  conclusion  of  talks  be- 
tween the  Vice  President  and  the  Prime  Minister  of  Thailand,  Thanom  Kitti- 
kachorn. 

The  Vice  President  of  the  United  States  and  the  Prime  Minister  of  Thailand 
have  concluded  a  most  useful  discussion  and  review  of  the  common  struggle 
against  Communist  aggression  in  Southeast  Asia,  including  the  results  of  the 
recntly  concluded  conference  in  Hawaii. - 

The  Vice  President  paid  tribute  to  the  strong  and  unhesitating  stand  which 
Thailand  and  her  leaders  have  taken  against  the  many  forms  of  Communist 
aggression,  the  disguised  as  well  as  the  blatant  ones.  He  expressed  the  grati- 
tude of  his  Government  for  Thailand's  initiatives  in  seeking  a  larger  regional 
framework  for  the  peaceful  achievement  of  social  and  economic  progress.  He 
emphasized  the  determination  of  the  United  States  to  provide  all  necessary  as- 
sistance to  enable  Thailand  and  the  other  countries  of  Southeast  Asia  threat- 
ened by  Communist  aggression  to  defend  themselves  and  to  achieve  in  peace 
their  just  economic  and  social  aims. 

'  Alexis  de  Tocqueville,  Democracy  in  America,  Vol.  I  (New  York  :  Alfred  A.  Knopf, 
194.5),  p.  265. 

=  Edwin  S.  Corwin,  The  President,  Offlce  and  Powers,  1787-19i8,  History  and  Analysis 
of  Practice  and  Opinion   (New  York:  New  York  University  Press,  1948),  p.  208. 
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The  Prinae  Minister  concurred  with  the  principle  underlying  the  Declaration 
of  Honolulu:  that  the  war  in  Southeast  Asia  must  he  waged  on  two  fronts  si- 
multaneously— the  military  front  and  the  struggle  to  improve  the  social,  eco- 
nomic, and  physical  well-being  of  the  people. 

Recognizing  Thailand's  commitment  to  defend  itself  against  Communist  ag- 
gression both  from  within  and  from  without,  the  Vice  President  reaffirmed  the 
United  States  pledge  to  assist  in  programs  for  the  improvement  of  individual 
well-being  and  security  in  Thailand.  Despite  the  progress  already  made  in  the 
development  of  rural  areas,  a  need  was  clearly  identified  for  greater  efforts  to 
provide  more  ample  water  supply,  further  expansion  of  rural  credit  for  agri- 
culture and  related  small  industry,  irrigation  of  farmlands,  expansion  of  rural 
electrification,  an  expanded  road  system  to  connect  outlying  areas  to  markets, 
better  medical  care  extended  to  presently  isolated  villages,  and  the  provision 
of  more  schools  to  educate  the  populace  and  to  insure  that  they  will  be  better 
equipped  to  share  in  the  progress  of  their  country  and  contribute  to  its 
strength  and  stability. 

It  was  agreed  that  the  steps  taken  to  improve  the  security  in  certain  areas 
had  proved  their  worth,  but  that  further  strengthening  of  security  forces  was 
an  urgent  necessity.  Both  Governments  would  provide  additional  resources  to 
achieve  this  end,  so  that  villages  would  be  freed  from  the  threat  of  Communist 
terrorism  and  harrassment.  At  the  same  time  further  assistance  beyond  on- 
going programs  for  the  improvement  and  modernization  of  the  Thai  Armed 
Forces  was  a  pressing  requirement  which  would  be  met  by  the  United  States 
with  the  flexibility  ami  promptness  requii'ed  by  the  current  emergency. 

Thailand's  present  contributions  in  regional  affairs  were  jointly  reviewed 
with  specific  reference  to  the  constructive  role  Thailand  has  played  in  the  Me- 
kong Committee,  its  leadership  in  the  recent  regional  educational  conference, 
its  strong  su!>port  for  the  Asian  Development  Bank,-^  and  leadership  in  forming 
a  highly  competent  regional  council  for  exchange  and  coordination  of  develop- 
ment plans.  The  I'rime  Minister  stressed  the  need  for  Asian  initiative  and  in- 
novation in  achieving  more  rapid  progress  in  economic  development  so  as  to 
improve  the  lives  of  the  Asian  peoples.  This  is  one  of  the  objectives  underlying 
the  renewed  interest  in  the  Association  of  Southeast  Asia.  The  Vice  President 
recalled  President  Johnson's  pledge  in  April  lIHJo-*  of  a  $1  billion  American 
contribution  to  such  a  program  following  its  organization  by  Asian  leadership. 
In  this  context  the  Vice  President  noted  the  visit  of  Mr.  Eugene  Black  for  dis- 
cussions with  the  Prime  Minister,5  which  have  resulted  in  the  necessary  engi- 
neering or  other  survey  actions  for  all  the  13  projects  proposed  by  the  Prime 
Minister. 

It  was  agreed  that  organizations  such  as  the  A.ssociation  of  Southeast  Asia 
could  play  a  valuable  role  in  fostering  new  cooperative  institutions  and  stimu- 
lating the  ideas  that  would  make  dramatic  economic  transformations  possible. 

Mr.  President,  I  conclude  by  stating  that  I  appreciate  very  much  the  expres- 
sions of  support  which  have  been  given  me  by  me  fellow  Senators. 

Mr.  Ellenoer  subsequently  said :  Mr.  President,  I  was  quite  busy  this  after- 
noon holding  hearings  in  the  Subcommittee  on  Public  Works.  I  was  very 
anxious  to  lie  present  when  the  Senator  from  Arkansas  [Mr.  Fulbright]  sub- 
mitted his  resolution  on  commitments. 

Following  my  trip  to  Africa  in  1962.  I  pointed  out  to  the  Senate  that  the 
State  Department,  without  any  sanction  from  Congress  or  anybody  else,  bound 
us  to  a  contribution  of  .<?22.5  million  to  Nigeria  without  consulting  anyone. 

This  was  done  on  November  24,  1962,  and  my  visit  there  was  in  August,  I 
believe,  of  1962. 

In  1962  I  also  discovered  in  Tunisia  that  the  State  Department,  or  someone 
from  the  State  Department,  had  bound  us  to  a  $180  million  commitment. 

I  also  discovered  that  the  State  Department  had  bound  us  to  a  commitment 
of  .$390  million  to  the  United  Arab  Republic. 

T  also  found  that  grants  had  been  made  to  Trinidad  in  the  amount  of  $30 
million. 

Recently    someone   agreed   to   let   Korea   have   $150   million    in    development 


5  Ruhl  .Jacob  Bartlett.  American  Foreign  Polie\j:  Revolution  and  Crisis,  Oglethorpe 
Trustee  Lecture  Series,  Oglethorpe  College,  Atlanta.  Georgia,  May  1966,  Lecture  One,  pp. 
21-22. 

>  For  background,  see  Bulletin  of  Feb.  28,  1966,  p.  302. 

"  Ibid. 

'For  background.  See  ibid..  Mar.  7,  1966,  p.  379. 

*Ibid..  Apr.  26,  1965,  p.  606. 

'For  background,  see  ibid.,  Aug.  2,  1965,  p.  215. 
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loans.  There  was  also  an  agreement  to  let  South  Vietnam  have  750,000  tons  of 
rice  f(jr  the  crop  year  1967-68. 

All  this  was  done  without  consulting  Congress  or  anybody  connected  with 
the  Ap[)ropriation.s  Committee. 

I  am  very  hopeful  that  the  resolution  that  the  Senator  from  Arkansas  has 
submitted  will  cover  these  situations  and  that  it  will  not  be  possible  in  the  fu- 
ture for  the  President,  the  State  Department,  or  any  other  department  to  bind 
Congress  with  respect  to  such  large  appropriations  without  consulting  those 
who  have  to  vote  and  hold  hearings  on  the  appropriation  of  these  enormous 
amounts  of  money. 


[Statement  of  April  25,  1972] 
VIETNAM — MISSUI^DERSTOOD   UNDERSTANDINGS 

(Senator  Stuart  Symington) 

In  testimony  before  the  Senate  Foreign  Relations  Committee  on  April  17  and 
18,  the  Secretaries  of  State  and  Defense  placed  great  emphasis  on  what  they 
characterized  as  violations  by  the  North  Vietnamese  of  "understandings" 
which  had  been  arrived  in  discussions  between  representatives  of  the  United 
Stares  and  North  Vietnam  in  Paris  in  September  and  October,  1968.  It  was  in 
these  discussions  that  the  groundwork  was  laid  for  the  total  cessation  of 
United  States  bombing  of  North  Vietnam,  as  announced  by  the  previous  Ad- 
ministi-ation  on  October  31,  1968 ;  and  the  subsequent  expansion  of  the  Paris 
talks  to  include  representatives  of  the  Saigon  Government  and  the  National 
Lilte ration  Front. 

Since  Obtober,  1968,  there  has  been  continuing  public  controversy  concerning 
the  nature  and  particulars  of  these  "understandings."  Both  the  United  States 
and  North  Vietnam  have  charged  the  other  with  not  having  lived  up  to  what- 
ever was  agreed  or  "understood"  in  tlie  course  of  the  September-October, 
196S.  talks  in  Paris:  and  both  sides  have  now  placed  their  own  selected  and 
fragmentary  versions  of  those  talks  before  the  public. 

The  most  recent  instance  of  this  was  the  release  by  the  North  Vietnamese 
delegations  in  Paris  on  April  20  of  a  document  describing  the  1968  negotiations 
and  containing  selected  quotations  from  the  "minutes"  of  the  1968  discussions ; 
and  the  effect  of  this  North  Vietnamese  action  has  been  to  complicate  futher 
the  question  of  determining  what  was  or  was  not  said  or  "understood"  in  1968. 

Because  both  sides  have  now  made  an  issue  of  the  1968  discussions,  and  be- 
cause this  issue  is  central  to  current  actions  being  taken  by  the  United  States, 
as  well  to  the  prospect  for  possible  future  negitiations,  it  is  clear  that  the  full 
record  of  these  talks  sliould  now  be  made  available  to  the  public. 

During  his  testimony  before  the  Foreign  Relations  Committee  on  April  18, 
Secretary  of  Defense  Laird  expressed  the  view  that  the  "minutes"  of  the  1968 
discussions  should  be  available  to  anyone  to  read.  He  added  that  the  Commit- 
tee had  already  been  given  the  "minutes"  by  the  Executive  Branch:  while  we 
are  convinced  the  latter  statement  was  made  in  good  faith,  it  was  nevertheless 
erroneous. 

Given  Secretary  Laird's  view  that  both  the  Committee  and  the  public  should 
have  the  record  of  the  meetings,  we  are  hopeful  that  steps  can  now  be  taken 
to  promptly  make  public  the  full  record  of  the  1968  talks. 

Toward  that  end,  we  have  spoken  to  both  Secretary  Larid  and  Secretary  Ro- 
gers, and  have  written  to  them  urging  that  the  minutes  of  the  1968  discussions 
be  transmitted  to  the  Committee;  also  that  they  be  promptly  declassified.  In 
addition,  I  have  asked  the  Secretary  of  State  to  declassify  the  transcripts  of 
background  briefings  which  were  held  by  high  Executive  Branch  officials  on 
the  evening  of  October  31,  1968. 

These  meetings  with  the  press  were  obviously  held  to  explain  to  the  public, 
via  the  news  media,  the  basis  on  which  the  United  States  agreed  to  stop  its 
bombing  of  North  Vietnam  and  on  which  the  North  Vietnamese  agreed  to  ex- 
panded peace  talks.  As  such,  they  provide  an  invaluable  insight  into  the  con- 
tent of  United  States  policy  at  the  time. 
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At  present,  the  Committee  on  Foreign  Relations  has  copies  of  the  two  back- 
grounders in  question,  both  of  which  bear  a  "confidential"  security  classi- 
fication. It  is  impossible  to  justify  any  such  classification,  however,  in  view 
of  the  fact  that  documents  in  question  are  a  record  of  conversations  be- 
tween public  officials  no  longer  in  office  and  members  of  the  press  representing 
the  public.  This  situation  should  be  corrected  at  the  same  time  the  minutes  are 
released.  In  this  way  the  public  will  be  able  to  gain  a  full  understanding  of 
what  its  resix»nsibi)ities  thought  was  was  being  "understood"  in  October,  1988. 

In  calling  upon  the  Executive  Branch  to  take  these  actions,  we  are  not  pre- 
judging any  of  the  issues  involved,  implying  any  criticism  of  the  manner  in 
which  the  1968  discussions  were  handled,  or  the  manner  in  which  they  are 
nov,-  being  interpreted.  Rather  we  are  pursuing  the  fundamental  right  of  the 
Congress  to  know  the  facts,  so  they  in  turn  can  participate  in  an  informed 
manner  in  the  formulation  of  policies  which  profoundly  affect  the  security  and 
welfare  of  this  nation. 


Department  of  State. 
Washington,  D.C.,  April  10,  1912. 
Hon.  Sam  J.  Ervix.  Jr., 

Chairman,   Subcommittee  on  Separation   of  Powers,    U.S.   Senntc,    Washington 
B.C. 

Dear  Mr.  Chairman  :  I  refer  to  your  letter  of  March  10.  1972.  requesting  an 
updating  of  the  analysis  embodied  in  the  compilation  entitled  "International 
Agreements  Other  Than  Treaties  1940-1968:  A  List  With  Citations  of  Their 
Legal  Bases"  which  was  prepared  in  the  office  of  The  Legal  Adviser  in  re- 
sponse to  your  request. 

In  the  acknowledgment  addressed  to  you  by  the  Acting  Legal  Adviser.  Mr. 
Carl  F.  Salans,  on  March  17,  1972,  you  were  informed  that  the  research  neces- 
sary to  assemble  the  information  desired  was  being  conducted  and  that  the  in- 
formatidn  w<iu]d  be  sent  to  you  at  the  earliest  possible  time. 

I  enclose  an  Addendum  to  the  above-mentioned  compilation  to  cover  the  pe- 
riod to  April  1972. 

Please  continue  to  call  on  us  whenever  you  believe  we  might  be  helpful. 
Sincerely  yours, 

John  R.  Stevenson,  Legal  Adviser. 


April  20,  1972. 
Hon.  Sam  J.  Ervin.  .Tr., 

Chairman,  Suhcom.Hittee  on  Sepa}-ation  of  Powers,  U.S.  Sctiate, 
Washington,  D.C. 

Dear  Mr.  Chairman  :  I  have  received  your  letter  of  April  4.  1972,  in  which 
you  refer  to  a  statement  in  the  Foreword  of  the  Department's  publication 
Treaties  in  Force,  A  List  of  Treaties  and  Other  International  Agreements  of 
the  United  States  in  Force  on  January  1,  1972  concerning,  among  other  things, 
agreements  made  "under  and  in  accordance  with  the  President's  Constitutional 
power."  You  request  information  as  to  which  of  the  agreements  listed  in  the 
publication  were  made  under  that  authority  and  inquire  specifically  under 
what  legal  or  Con.stitutional  authority  each  of  the  agreements  was  made. 

I  believe  that  material  heretofore  sent  to  you  presents  information  of  the 
kind  which  you  desire,  not  only  with  respect  to  agreements  in  force  on  Janu- 
ary 1,  1972.  as  listed  in  the  publication  to  which  you  refer,  but  with  respect  to 
all  international  agreements  other  than  treaties  eiitei-ed  into  since  1045.  On 
January  17,  1969,  in  reply  to  a  letter  from  you  dated  September  20,  1968,  there 
was  sent  to  you  by  I\Ir.  Leonard  C.  Meeker,  The  Legal  Adviser,  a  290-page 
compilation  dated  January  10.  1969  and  entitled  "In^ernaticmal  Agreemenl^s 
Other  Than  Treaties  1946-1968:  A  List  With  Citations  of  Their  Legal  Bases", 
in  which  all  such  agreements  were  classified  according  to  the  legal  authority 
on  the  basis  of  which  the.v  were  made  or  became  effective. 

In  a  letter  which  you  .iddressed  t')  nie  on  ^larcli  10.  3072,  yon  requested  r>n 
updating  of  the  analysis  embodied  in  the  Jaiuiary  10,  19^9  coaipihirioji.  A  4.1- 
page  addendum  to  cover  agreements  to  April  1972  was  completed  on  April  3, 
and  was  transmitted  t  i  you  with  a  letter  dated  April  10,  1972.  I  understand 
you  have  now  received  those  documents. 
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In  the  January  10,  1969  compilation,  4,926  agreements  are  classified  in  six 
categoi'ies  according  to  their  underlying  authority:  (A)  prior  legislation;  (B) 
subsequent  legislation ;  (C)  legislation  and  treaty ;  (D)  treaty;  (E)  partly  leg- 
islation and/or  treaty  and  partly  constitutional  authority ;  and  ( F )  constitu- 
tional authority  only.  The  material  in  the  April  3  addendum  is  presented  in 
the  same  format  as  the  1969  compilation. 

The  agreements  in  category  (F)  are  listed  on  pages  261-273  of  the  1969 
compilation  and  pages  36-38  of  the  addendum.  Each  of  the  dociuuents  con- 
tains a  tabulated  year-by-year  summary  showing  the  totals  in  each  of  the  six 
■categories.  The  summary  in  the  addendum  (page  39)  gives  consolidated  totals 
indicating  that  a  total  of  5,589  international  agreements  other  than  treaties 
made  dui'ing  the  period  1946-April  1972,  64  are  classified  as  "Constitutional  au- 
thority only".  Those  agreements  are  grouped  under  23  headings  by  subject 
matter,  with  citations  of  the  relevant  provisions  of  the  Constitution  in  each 
case.  In  regard  to  15  of  the  23  subject  headings,  the  citation  is  to  section  1  of 
Article  II  of  the  Constitution  relating  to  "executive  Power"  and  in  the  other  8 
cases,  in  addition  to  the  citation  of  section  1,  section  2  of  Article  II  of  the 
Constitution  relating  to  the  President's  authority  as  "Commander  in  Chief"  is 
cited  since  the  agreements  deal  with  matters  pertaining  to  the  Armed  Forces. 
Similarly,  in  the  case  of  the  376  agreements  listed  in  category  (E)  on  pages 
186-260  of  the  1969  compilation  and  pages  30-35  of  the  addendum,  either  sec- 
tion 1  or  both  sections  1  and  2  of  Article  II  of  the  Constitution  are  cited  in 
addition  to  various  statutory  or  treaty  citations. 

The  character  and  purposes  of  the  agreements  listed  in  category  (F),  i.e., 
agreements  entered  into  in  pursuance  of,  and  deriving  their  effectiveness  from, 
the  authority  and  powers  of  the  President  under  the  Constitution,  are  indi- 
cated by  the  material  given  in  the  1969  compilation  and  the  addendum  thereto. 
Reference  should  also  be  made  to  item  2  in  the  General  Notes  on  page  1  of 
the  1969  compilation  relating  to  "Exercise  of  constitutional  authority". 

It  is  the  position  of  the  Department  that  the  President  has  the  authority 
to  enter  into  certain  agreements  solely  on  the  basis  of  his  independent  con- 
stitutional powers.  The  pertinent  provisions  are  contained  in  the  following 
clauses  of  Article  II  of  the  Constitution : 

"Section  1.  The  executive  power  shall  be  vested  in  a  President  of  the  United 
States  of  America.  .  .  ." 

"Section  2.  The  President  shall  be  Commander-in-Chief  of  the  Army  and 
Navy  of  the  United  States,  and  of  the  Militia  of  the  several  states,  when 
called  into  the  actual  Service  of  the  United  States ;  .  .  . 

"He  shall  have  the  Power,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, to  make  Treaties,  provided  two  thirds  of  the  Senators  present  concur ;...." 

"Section  3.  .  .  .  [H]e  shall  receive  Ambassadors  and  other  public  Ministers; 
he  shall  take  Care  that  the  Laws  be  faithfully  executed.  .  .  ." 

Since  these  are  broad  and  general  powers,  the  conclusion  of  a  given  agree- 
ment ma.v  involve  more  than  one  of  them.  For  this  reason,  it  is  difficult  to 
classify  them  more  specifically  than  is  done  in  the  studies  referred  to  above. 
However,  the  general  character  of  the  agreement-making  authority  derived 
from  these  various  provisions  can  perhaps  be  summarized  as  follows  : 

Agreements  concerning  military  matters  are,  of  course,  based  at  least  in  part 
on  the  President's  power  as  Commander-in-Chief  of  the  armed  forces.  This  in- 
cludes not  only  purely  military  matters,  such  as  practical  arrangements  for  co- 
operation with  other  nations  in  defense  matters,  but  also,  for  example,  agree- 
ments on  conditions  of  armistice  including  the  administration  of  occupied 
territory  pending  conclusion  of  a  peace  treaty. 

The  President's  authority  to  conclude  executive  agreements  may  also  derive 
from  his  treaty  powers.  Although  he  can  make  treaties  only  by  and  with  the 
advice  and  consent  of  the  Senate,  it  is  the  President  alone  who  negotiates,  and 
the  process  of  negotiation  may  entail  the  conclusion  of  protocols,  which  repre- 
sent stages  in  those  negotiations,  or  a  modus  Vivendi  in  limited  terms  designed 
to  serve  as  a  temporary  measure  pending  conclusion  of  a  treaty. 

The  power  to  "receive  Ambassadors  and  other  public  Ministers"  has  been  in- 
volved in.  for  example,  the  case  of  agreements  incident  to  recognition  of  for- 
eign governments,  iuchiding  such  matters  as  the  settlement  of  foreign  claims. 

The  provision  empowering  the  President  to  "take  Care  that  all  the  Laws  be 
faithfully  executed"  provides  a  basis  for  agreements  designed  to  implement 
provisions  of  the  Constitution,  statutes,  and  treaties,  as  well  as  other  interna- 
tional obligations  of  the  United  States. 
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More  generally,  and  iinder  the  authority  of  the  "executive  Power"  clause, 
the  President  acts  as  "the  sole  organ  of  the  nation  in  its  internal  relations, 
and  its  sole  representative  with  foreign  nations."  The  normal  conduct  of 
foreign  relations  continually  requires  the  conclusion  of  agreements  of  various 
sorts  to  compose  differences  with  other  governments,  or  regulate  matters  of 
mutual  concern,  and  thus  ensure  the  satisfactory  continuation  of  diplomatic 
relations,  these  are  the  executive  agreements  which  Professor  Corwin  has-, 
described  as  the  "ordinary  daily  grist  of  the  diplomatic  mill." 

While  the  powers  referred  to  are  obviously  quite  broad,  I  do  not  mean  tO' 
suggest  that  the  President  has  independent  constitutional  authority  to  conclude 
all  agreements  on  these  subjects  without  limitation.  The  President's  power  is 
certainly  subject  to  the  express  restrictions  and  prohibitions  of  the  Constitu- 
tion. Moreover,  the  President's  responsibility  in  many  of  these  areas  is  shared 
with  the  Legislative  Branch,  and  his  authority  in  such  matters  depends  in 
some  measure  on  whether  and  in  what  manner  Congress  has  previously  acted 
with  respect  to  the  specific  subject  matter  involved. 

If  I  can  be  of  any  further  assistance,  please  to  not  hesitate  to  call  on  me. 
Sincerely, 

John  R.  Stevenson,  Legal  Adviser. 

[Excerpts  from   International  Agreements   Other  Than  Treaties   1946-1968  :   A  List  with 
Citations   of  Their  Legal   Bases,   Department   of   State,   Jan.   10,    1969] 

Citations  of  agreements  made  under  the  President's  constitutional 

authority 

F.  Constitutional  authority  only 

(Note:  Under  this  heading  are  agreements  entered  into  in  pursuance  of,  and 
deriving  their  effectiveness  from,  the  authority  and  powers  of  the  President 
under  the  Constitution.  See  also  note  numl)er  2  under  the  General  Notes,  page 
1.) 
Armistice  or  surrender 

Note :  TIAS  2781  is  a  Joint  Policy  Declaration  by  "the  United  Nations  Mem- 
bers whose  military  forces  are  participating  in  the  Korean  action"  .supporting 
the  decision  of  the  Commander-in-Chief  of  the  United  Nations  Command  to 
conclude  an  armistice  agreement.  TIAS  2782  contains  the  "Agreement  Between 
the  Commander-in-Chief,  United  Nations  Command,  on  the  one  hand,  and  the 
Supreme  Commander  of  the  Korean  People's  Army  and  the  Commander  of  the 
Chinese  People's  Volunteers,  on  the  other  hand,  concerning  a  military  armistice 
in  Korea"  and  contains  also  a  temporary  supplemental  agreement. 

(a)  Authority.- — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements—^.  1953— S.  TIAS  2781  (Multilateral),  2782  (Korean  Peo- 
ple's Army  and  Chinese  People's  Volunteers,  2  agreements). 

Brazil — maritime  transportation — consnltaiions 

Note :  This  agreement  establishes  procedures  for  direct  communication  be- 
tween the  authorities  of  the  two  Governments  for  the  "exchange  of  points  of 
view  and  the  adoption  of  appropriate  measures  on  common  problems  of  mari- 
time transportation."  The  authorities  to  particii)ate  in  the  consultations  are 
specified.  "In  the  case  of  the  I'nited  Staes,  for  this  purpo.se,  tliey  are  the  De- 
partment of  State,  and,  in  appropriate  cases,  depending  upon  the  matters 
under  consideration,  the  Department  of  Transportation,  the  Maritime  Adminis- 
tration, and  the  Federal  Maritime  Commission."  It  is  provided  further :  "In 
case  any  measures  agreed  upon  are  of  such  character  that  might  require  deci- 
sions on  higher  level,  the  maritime  authorities  shall  make  the  necessary  recom- 
mendati(»ns  to  their  respective  Governments." 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power").  See 
also  laws  relating  to  the  powers  and  duties  of  the  respective  departments  and 
agencies:  Secretary  of  State — 5  U.S.C.  156;  Department  of  Transportation — 19 
U.S.C.  1651  et  seq. ;  Maritime  Administration  and  Federal  Maritime  Commis- 
sion—5  U.S.C.  597,  599;  Reorganization  Plan  No.  21  of  1950,  effective  Mav  24, 
1950.  15  FR  3178.  64  Stat.  1273  (amended  by  I'lan,  No.  7  of  1961,  see  below)  ; 
46  U.S.C.  1111  note.  Reorganization  Plan  No.  7  of  1961.  effective  August  12, . 
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1961,  26  FR  7315,  75  Stat.  840,  as  amended  by  P.L.  88-426,  August  14,  1964,  78 
Stat.  425. 

(b)   A^/-eemen/6\— 1.  i968.— 1  TIAS  6559  (Brazil). 

Canada — sewage  disposal  system 

Note :  In  this  exchange  of  notes  the  United  States  requested,  and  Canada 
granted,  approval  for  the  United  States  Government  to  construct  a  sewage  line 
to  connect  the  United  States  border  station  at  Dunseith,  North  Dakota,  to  the 
sewage  disposal  system  owned  by  Canada  on  the  Canadian  side  of  the  border. 
Approval  to  construct  the  line  was  sought  because  the  sewage  disposal  system 
at  Dunseith  was  inadequate  and  local  soil  conditions  made  enlarging  it  prohib- 
itively expensive. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1   C'executive  Power"). 

(b)  Agreements.— 1.  1966.— 1.  TIAS  6037  (Canada). 

Canada — trade  and  economic  jwlicy — joint  committee 

Note :  TIAS  2922  merely  designates  a  joint  committee  consisting  of  the 
United  States  Secretaries  of  State,  Treasury,  Agriculture,  and  Commerce  and 
their  Canadian  counterparts,  such  committee  to  meet  once  a  year  or  more 
often,  as  necessary,  to  consider  matters  affecting  harmonious  economic  rela- 
tions and  to  exchange  informati(m  and  views.  The  committee  is  to  report  to 
the  respective  Governments  so  that  consideration  may  be  given  to  measures  to 
improve  relations  and  encourage  the  flow  of  trade.  The  1961  agreement  in 
TIAS  544S  modilies  the  1953  agreement  l)y  including  the  Secreatry  of  the  Inte- 
rior on  the  United  States  membership  of  the  United  States-Canadian  Commit- 
tee on  Trade  and  Economic  Affairs  on  a  permanent  basis  due  to  the  "great 
and  growing  interest  in  matters  concerned  with  the  development  and  exchange 
of  energy  resources".  The  agreement  provides  for  consultation  and  cooperation 
between  the  two  countries  in  this  tield.  The  1963  agreement  in  TIAS  5448  mod- 
ifies the  1953  agreement  by  including  the  Canadian  Minister  of  Industry  on  the 
Committee  on  a  permanent  basis. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agrccmcnts.-S.  195S.—1.  TIAS  2922  (Canada).  1961.— 1.  TIAS  5448 
(Canada).  1963.— 1.  TIAS  5448  (Canada). 

Claims— requisitioning  of  SS  Marechal  Joffre 

Note:  By  this  agreement  France  agrees  to  pay  all  cargo  claims  arising  out 
of  the  requisitioning  during  war  of  the  SS  Marechal  Joffre,  obtaining  a  release 
in  favor  of  the  United  States  Government  and  indemnification  of  the  United 
States  against  any  loss  arising  out  of  the  goods  involved  in  the  claim.  Aus- 
tralia will  pay  to  France  the  net  proceeds  from  disposition  of  cargo  unloaded 
in  Australia.  Payments  made  as  to  claims  of  United  States  citizens  will  be 
paid  by  France  in  United  States  dollars.  Australia  waives  any  further  claim 
against  the  United  States  Government  arising  out  of  the  requisitioning  of  the 
vessel  and  the  unloading  of  cargo  in  Australia. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agrecments.—l.  1948.-1.  TIAS  1816   (France  and  Australia). 

Claims — sinking  of  Awa  Marxi — Japanese  ivaiver 

Note :  While  acknowledging  United  States  Government  responsibility  for  the 
sinking  of  the  Japanese  passenger-cargo  vessel  AAYA  MARU  on  April  1,  1945, 
and  expressing  regret,  the  agreement  provides  that  the  Japanese  Government 
"waives  on  behalf  of  itself  and  all  Japanese  nationals  concerned  all  claims  of 
any  description  against  the  United  States  Government  or  any  United  States 
national  arising  out  of  the  sinking  of  the  Awa  Maru".  This  waiver  is  given  by 
Japan  "mindful  of  the  equities  of  the  situation  as  they  have  developed  since 
the  inception  of  the  occupation  of  Japan  under  General  of  the  Army  Douglas 
MacArthur  and  in  appreciation  of  the  assistance — direct  and  indirect,  in  goods 
and  services — received  during  the  post-surrender  period  from  the  Government 
of  the  United  States  of  America".  This  waiver  by  Japan  is  accompanied  by  an 
understanding  that  occupation  costs  and  loans  and  credits  extended  to  Japan 
by  the  United  States  are  valid  debts  owed  by  Japan,  reducible  only  by  United 
States  decision.  In  Article  19  of  the  Treaty  of  Peace  (TIAS  2490),  Japan 
waived  all  claims  arising  out  of  the  war  and  occupation. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 1.  1949.-1.  TIAS  1911  (Japan). 
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Defense — armed  forces,  United  States — presence  in  foreign  countries 

Note :  These  agreements  confirmed  that  United  States  armed  forces  remain- 
ing in  the  foreign  cuuntry  were  "so  stationed  with  the  full  and  freely  given 
consent  of"  that  foreign  country.  The  agreements  were  made  in  order  to  elim- 
inate any  question  regarding  conformity  with  paragraph  7  of  a  United  Na- 
tions Resolution  on  the  Principles  Governing  the  General  Regulation  and  Re- 
duction of  Armaments,  adopted  by  the  General  Assembly  on  December  14,  1946 
pursuant  to  its  authority  under  the  United  Nations  Charter  of  June  26,  1945 
(TS  993,  59  Stat.  1031).  The  cited  paragraph  7  expresses  the  principle  that 
armed  forces  of  one  country  should  not  be  or  remain  in  another  country  with- 
out the  full  and  freely  given  consent  of  such  other  country. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— 2.  19^7.— 2.  TIAS  1663   (Guatemala),  1715   (China). 

Defense — Denmark — Greenland  defense  projects 

Note :  This  agreement  establishes  a  United  States-Danish  Committee  on 
Greenland  Projects  for  the  exchange  of  information  and  consultation.  An  exist- 
ing Project  Commission  was  to  continue  functioning  in  regard  to  construction, 
operation,  and  manning  of  Distant  Early  Warning  (DEW)  Stations  in  Green- 
land until  construction  and  installation  of  the  DEW  Line  Stations  had  been 
completed ;  then  the  function  was  to  be  transferred  to  the  Committee. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— 1.  1960.-1.  TIAS  4657  (Denmark). 

Dominican  Republic— external  debt — treaty  tertnination 

Note:  This  agreement  records  the  understanding  of  the  two  Governments 
that,  since  funds  sutlicient  for  full  redemption  of  outstanding  bonds  and  ac- 
crued interest  of  Dominican  external  debts  of  1922  and  1926  had  been  depos- 
ited in  trust  for  redemption,  and  all  other  obligations  under  the  Convention  of 
1940  had  been  extinguished,  the  Convention,  witli  accompanying  exchange  of 
notes,  had  terminated  automatically,  by  its  terms,  on  October  1,  1947. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power").  See 
also  Convention  (treaty)  of  September  24,  1940  modifying  the  Convention  of 
December  27,  1924  providing  for  the  assistance  of  the  United  States  in  the 
collection  and  application  of  the  customs  revenues,  TS  965,  55  Stat.  1104. 

(b)  Agreements.— 1.  1951.-1.  TIAS  2365  (Dominican  Republic). 

Germany — Berlin  blockade  and  east-west  zones  restrictions 

Note:  This  agreement  brought  about  the  end  of  the  so-called  Berlin  Block- 
ade and  of  restrictions  imposed  on  communications,  transportation,  and  trade 
between  Berlin  and  the  Eastern  and  Western  Zones  and  between  the  Eastern 
and  Western  Zones.  The  agreement  is  dated  May  4,  1949,  ending  restrictions  as 
of  May  12. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreement.<<.—1.  W.',9.—l.  TIAS  1915  (Multilateral:  France,  United 
Kingdom,  Union  of  Soviet  Socialist  Republics). 

Ha,iti — external  debt — payments  on  oxitstanding  bonds 

Note :  These  agreements  were  part  of  a  series  formalizing  procedures  by 
which  Haiti  would  liquidate  its  external  delit,  especially  as  to  bonds  held  by 
United  States  citizens.  Agreements  continued  from  year  to  year  an  arrange- 
ment whereby  all  receipts  of  Haiti  would  be  deposited  iii  a  Bank  which 
would  make  payments  provided  for  by  loan  contracts  of  1922  and  1923  and 
whereby  Haiti  agreed  to  pay  a  specified  sum  on  account  of  amounts  required 
to  be  paid  under  those  contracts  for  amortization,  the  United  States  at  length 
agreeing  to  the  floating  of  an  internal  loan  by  the  Haitian  Government  for  re- 
demption of  the  bonds.  The  history  goes  back  to  the  situation  that  led  to  the 
Treaty  of  1915  with  Haiti  (TS  623,  39  Stat.  1654),  which  expired  on  May  3, 
1936,  and  under  which  the  United  States  undertook  to  assist  Haiti  in  remedy- 
ing condition  of  its  revenues  and  finances  and  in  carrying  out  plans  for  eco- 
nomic development  of  Haiti.  Beginning  in  1933,  the  United  States  and  Haiti 
entered  into  agreements  extending  and  modifying  on  a  year-to-year  basis  the 
arrangements  for  placing  Haitian  fiscal  functions  on  a  sound  base  and  ensur- 
ing continuance  of  efficient  procedures  for  final  settlement  of  the  Haitian  debt 
under  tlie  loan  contracts. 
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(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 4.  1946.— 2.  TIAS  1521  (Haiti),  1599  (Haiti).  19i7.—2. 
TIAS  1643  (Haiti),  1862  (Haiti). 

Korea — occupation  by  U.S.  forces — termination 

Note :  Tliis  agreement  deals  witli  interim  military  and  security  measures 
pending  completion  of  withdrawal  of  United  States  Forces  in  1948. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— 1.  19Ji8.—l.TlA.'S>  1^1%  (Korea). 

Maritime  matters — naval  vessels — deployment  for  repairs 

Note :  These  agreements  relate  to  the  deployment  of  United  States  naval  ves- 
sels for  the  purpose  of  making  repairs  and  serving  as  repair  vessels  and  to  the 
granting  of  permission  for  entry  of  the  vessels  into  ports  or  harbors  of  the 
other  country. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— 6.  1966.— 4:.  TIAS  5956  (Malta,  repair  ship  USS  Cadmus 
and    other    naval    vessels),    5980    (Malta,    amendment    of    TIAS    5956),    6064 

(Malta,  USS  Shenandoah),  6201  (Malta,  USS  Cascade).  1967.— 1.  TIAS  6310 
(Malta,  USS  Yellotv stone).  1968.-1.  TIAS  6480  (Malta,  USS  Cadmus,  Shenan- 
doah, Cascade,  and  Yelloivstone),  6565  (Malta,  USS  Everglades) . 

Maritime  matters — naval  vessels — visits 

Note :  These  agreements  formalize  principles  and  procedures  to  apply  regard- 
ing the  treatment  to  be  accorded  when  naval  vessels  of  one  of  the  countries 
visit  the  other  country. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— Q.  1949.-1.  TIAS  2965  (Cuba).  1950.— 1.  TIAS  2965 
(Cuba).  1951.-1.  TIAS  2965  (Cuba).  1952.-1.  TIAS  2965  (Cuba).  ^95-3.— 1. 
TIAS  2965  (Cuba).  1954.-1.  TIAS  2965  (Cuba). 

Marriage — documentary  requirements  in  Italy 

Note :  This  agreement  simplifies  the  procedures  whereby  United  States  citi- 
zens comply  with  Italian  law  concerning  documentary  evidence  and  require- 
ments for  marriage. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreemcnts.—l.,  1964.— 1.  TIAS  6239  (Italy). 

Treaties — territorial  application — dependencies  and  new  states 

Note :  It  has  long  been  recognized  that  many  treaties  and  other  international 
agreements  which  have  been  applied  in  accordance  with  their  terms  to 
dependent  territories  may  be  considered  as  continuing  to  apply  to  such  territo- 
ries upon  their  emergence  to  independence  as  new  states,  subject  in  most  in- 
stances to  the  acceptance,  tacit  or  otherwise,  of  such  continuation  by  the  par- 
ties concerned  (e.g.,  the  United  States  and  the  new  states).  The  same  situation 
has  existed  where  a  federated  dependent  territory  has  been  divided  into  two 
or  more  dependent  territories  (as  in  the  case  of  the  Federation  of  Rhodesia 
and  Nyasaland,  which  became  Southern  Rhodesia,  Northern  Rhodesia,  and  Ny- 
asaland).  In  some  cases,  it  has  been  considered  expedient  to  exchange  diplo- 
matic communications  in  which  the  understanding  is  confirmed  with  respect  to 
the  continuing  application.  With  respect  to  certain  treaties  between  the  United 
States  and  the  United  Kingdom,  there  have  been  exchanges  of  communications 
with  Botswana,  Ghana,  Kenya,  Lesotho,  Malawi,  and  Tanzania,  and  also  an 
exchange  of  communications  with  the  United  Kingdom  in  regard  to  Southern 
Rhodesia,  Northern  Rhodesia,  and  Nyasaland.  "With  respect  to  certain  treaties 
between  the  United  States  and  France,  there  has  been  an  exchange  of  commu- 
nications with  the  Republic  of  the  Congo,  Brazzaville.  These  exchanges  do  not 
involve  any  new  commitment. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 9.  1958.-1.  TIAS  4966  (Ghana).  1961.-1.  TIAS  5161 
(Rep.  of  the  Congo,  Brazzaville).  1963.-1.  TIAS  5501  (United  Kingdom). 
1965.-2.  TIAS  5916  (Kenya),  5946  (Tanzania).  1966.-2.  TIAS  6165  (Bot- 
swana), 6192   (Lesotho).  1967.— 2.  TIAS  6328  (Malawi),  6383  (Lesotho). 

Treaties — texts — correction  or  interpretation 

Note:  In  a  few  instances,  texts  of  treaties  as  prepared  for  signature  have 
contained  errors  of  a  typographical  character.  In  the  cases  of  bilateral  treat- 
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ies,  it  lias  been  possible  for  the  United  States  and  the  other  country  concerned 
to  exchange  notes  confirming  the  understanding  with  respect  to  the  correction 
of  the  errors.  In  the  case  of  a  multilateral  treaty,  a  "proces  verbal  of  rectifi- 
cation" of  similar  document  was  adopted.  With  respect  to  the  1951  security 
treaty  with  Japan  and  the  1952  administrative  agreement  under  Article  III  of 
that  treaty,  the  United  States  and  Japan  exchanged  notes  in  1957  to  confirm 
the  understanding  that  they  "were  so  drafted  as  to  be  fully  compatible  with 
the  obligations  contained  in  the  United  Nations  Charter"  and  were  to  be  so  in- 
terpreted. The  treaties  to  which  references  are  made  below,  in  the  order  in 
which  listed,  are : 

Est;ite-tax  convention  of  February  20,  1950  with  Greece,  TIAS  2901,  5 
UST  12 ; 

International  Convention  on  the  Safety  of  Life  at  Seq.  1948,  opened  for 
signature  at  London  June  10,  1948,  TIAS  2495,  3  UST  3450 ; 

Security  Treaty  of  September  8,  1951  with  Japan,  TIAS  2491,  3  UST 
3329,  and  administrative  agreement  under  Article  III  of  that  Treaty,  TIAS 
2492,  3  UST  3341 ; 

Income-tax  convention  of  February  20,  1950  with  Greece,  TIAS  2902,  5 
UST  47 ; 

International  Convention  for  the  Safety  of  Life  at  Sea,  1960,  done  at 
London  June  17,  1960,  TIAS  5780,  16  UST  185 ; 

Extradition  Convention  of  December  10,  1962  with  Israel,  TIAS  5476,  14 
UST  1707. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1( "executive  Power"). 

(b)  Agreements.— 6.  1954.— 1.  TIAS  3032  (Greece,  correction  of  text  of 
estate-tax  convention).  1955. — 1.  TIAS  3590  (Multilateral,  notification  in  1953 
by  the  United  Kingdom  regarding  a  correction  of  error  in  the  text  of  the  regula- 
tions annexed  to  the  Safety  of  Life  at  Sea  Convention,  acknowledged  and  ac- 
cepted by  the  United  States  in  1955).  1957.— 1.  TIAS  3910  (Japan,  interpreta- 
tion of  Security  Treaty  and  administrative  agreement).  1961. — 1.  TIAS  4951 
(GrGeece,  correction  of  text  of  income-tax  convention).  1966. — 1.  TIAS  6284 
(Multilateral,  proces  verbal  of  rectification  of  certain  annexes  to  the  Safety  of 
Life  at  Sea  Convention).  1967.— 1.  TIAS  6246  (Israel,  correction  of  text  of  Ex- 
tradition Convention). 

Viet  Nam — income-tax  administration 

Note :  This  agreement  relates  to  certain  aspects  of  Viet  Nam  income-tax  ad- 
ministration as  it  affects  the  liability  of  United  States  Government  employees 
in  Viet  Nam.  It  recognizes  certain  principles,  including  the  personal  responsi- 
bility of  all  citizens  to  meet  their  tax  obligations  to  their  own  government,  the 
legal  inapplicability  of  Viet  Nam's  tax-withholding  requirements  to  foreign  dip- 
lomatic missions,  and  the  absence  of  authority  under  IJnited  States  law  for  the 
United  States  Government  compulsorily  to  withhold  amounts  from  compensa- 
tion of  its  employees  for  settlement  of  their  tax  obligations  to  Viet  Nam.  The 
agreement  then  establishes  a  procedure  whereby  the  Unitetl  States  will, 
"witljin  the  limits  of  United  States  law,"  cooperate  in  facilitating  payment  by 
its  "liable  employees"  of  their  tax  obligations  to  Viet  Nam.  An  allotment  sys- 
tem is  established  whereby,  on  a  wholly  voluntary  basis.  United  States  Govern- 
ment employees  liable  for  Viet  Nam  income  tax  may  make  biweekly  allotments 
from  their  compensation  and  permit  the  United  States  Government  to  remit 
the  allotted  sums  to  the  Viet  Nam  Government.  Determination  of  taxes  due 
and  either  settlements  of  liability  in  addition  to  allotted  sums  or  refunds  for 
overpayments  "will  be  a  matter  between  the  individual  employee/taxpayer  and 
the  Government  of  Viet  Nam." 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power").  See 
also  2(1  U.S.C.  3404. 

(b)  Agreements.— 1.  1967.-1.  TIAS  6262  (Viet  Nam). 

[Excerpts  from  Addenclum  to  The  Compilation  of  .Tamiary   10,   1069.   Entitled 
"International  Agreements  Other  than  Treaties  1946-1968  Classified  According  to 
the  Legal  Authority  On  the  Basis  of  Which  They  Were  Made  or  Became  Effective" 
To  Cover  the  Period  to  April  1972] 

F.  CONSTITUTIONAL  AUTHORITY  ONLY 

( Note :  Under  this  heading  are  agreements  entered  into  in  pursuance  of,  and 
deriving  their  effectiveness  from,  the  authority  and  powers  of  the  President 
under  the  Constitution.  See  also  note  number  2  under  the  GP]NERAL  NOTES, 
page  1  of  the  January  10,  1969  compilation.) 
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Diplomatic  status — recognition  of — commercial  section  of  embassy — New  York 
branch 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 2.  1967.— 10  TIAS  6771.  (Czechoslovakia).  1969.-1.  TIAS 
6772  (Hungary). 

Diplomatic  status — recognition  of — language  and  area  studies — personnel 

Note:  This  agreement  eonfimis  that  the  Foreign  Service  Institute  School  of 
Language  and  Area  Studies  at  Teichung  will  be  known  as  the  American  Em- 
bassy School  of  Chinese  Language  and  Area  Studies  and  will  be  considered 
part  of  the  American  Embassy,  and  the  U.S.  personnel  of  the  School  will  have 
status  and  privileges  of  administrative  and  technical  personnel  of  the  Em- 
bassy. Also,  Chinese  Government  personnel  assigned  to  the  Chinese  Embassy  in 
"Washington  for  study  at  universities  in  the  Washington  area  and  at  the  Uni- 
versity of  Maryland,  will  have  status  and  privileges  of  administrative  and 
technical  personnel  of  the  Embassy. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 1.  1969.-1.  TIAS  6759  (China). 

Japan — reversion  of  Okinawa — preparatory  measures 

Note:  This  agreement  confirms  that  the  Japan-United  States  Consultative 
Committee  in  Tokyo  should  undertake  preparatory  work,  with  a  Preparatory 
Commission  to  consult  and  coordinate  locally  on  measures  regarding  prepara- 
tion for  transfer  of  administrative  rights,  including  necessary  assistance  to  the 
Government  of  the  Ryukyu  Islands. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 1.  1970.— 1.  TIAS  683S  (Japan). 

Maritime  matters — naval  vessels — deployment  for  repairs 

Note :  See  note  under  this  heading  in  the  January  10,  1969  compilation. 

(a)  Authority.— {].'&.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements.— Z.  1969.— 1.  TIAS  6740  (Malta).  1970.— 2.  TIAS  6870 
(Malta),  7034  (Malta). 

Nuclear  war — measures  to  reduce  risk 

Note:  This  is  an  agreement  to  cooperate  in  undertaking  to  maintain  and  im- 
prove existing  organizational  and  technical  arrangements  to  guard  against  ac- 
cidental or  unauthorized  use  of  nuclear  weapons  under  the  control  of  each 
country.  The  Direct  Communications  Link  (see  under  the  heading  Telecom- 
munication— Hot  Line  With  the  Soviet  Union  in  category  E  in  the  January  10, 
1969  compilation  and  under  the  same  heading  in  category  E  in  the  present  ad- 
dendum) to  be  used  in  transmitting  urgent  information,  notifications  and  re- 
quests for  information  in  situations  requiring  prompt  clarification. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power")  and 
sec.  2  ("Commander  in  Chief"). 

(b)  Agreements. — 1.  1971.-1.  TIAS  7186  (Union  of  Soviet  Socialist  Repub- 
lics). 

Philippines — customs — free  entry  privileges 

Note:  This  agreement  relates  to  free  entry  privileges  in  the  Philippines  for 
dependents  of  newly-assigned  U.S.  Government  personnel  assigned  to  South 
Viet  Nam.  This  involves  only  permission  given  by  the  Philippine  Government 
for  duty-free  entry  of  personnel's  personal  effects. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 1.  1965.— 1.  TIAS  6612  (Philippines). 

Treaties — territorial  application — dependencies  and  new  states 
Note :  See  note  under  this  heading  in  the  January  10,  1969  compilation. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— S.  1969.-1.  TIAS  6744  (Singapore).  1970.-1.  TIAS  6934 
(Swaziland).  1971.— 1.  TIAS  7222  (Fiji). 

Treaties — texts — correction  or  interpretation. 

Note:  See  note  under  this  heading  in  the  January  10,  1969  compilation.  The 
treaties  to  which  references  are  made  below  are :  Convention  on  International 
Civil  Aviation,  Chicago,  December  7,  1944,  TIAS  1591,  61  Stat.  1180.  The  Pro- 
tocol referred  to  in  connection  with  TIAS  6681  below  is  the  Protocol  on  the 
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Authentic  Trilingual  Text  of  the  Convention  on  International  Civil  Aviation 
(Chicago,  1944)  which  was  signed  at  Buenos  Aires  on  September  24,  1968, 
TIAS  6605,  19  UST  7693,  and  which  is  included  in  the  present  addendum 
under  the  heading  Treaties— Authentic  Texts  in  category  E.  International  Con- 
vention on  Load  Lines,  London,  April  5,  1966,  TIAS  6331,  18  UST  1857. 

(a)  Authority. — U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements.— 3.  1969.— 3.  TIAS  6629  (Multilateral,  proces  verbal  of  rec- 
tification of  the  Load  Line  Convention),  6681  (Multilateral,  process  verbal  of 
rectification  of  the  Protocol  on  the  Civil  Aviation  Convention),  6720  (Multilat- 
eral, proces  verbal  of  rectification  of  the  Load  Line  Convention). 

PART  II.— ADDENDUM  TO  THE  COMPILATION  OF  JANUARY  10,  1969  ENTITLED  "INTERNATIONAL  AGREEMENTS 
OTHER  THAN  TREATIES  1946-68  CLASSIFIED  ACCORDING  TO  THE  LEGAL  AUTHORITY  ON  THE  BASIS  OF  WHICH 
THEY  WERE  MADE  OR  BECAME  EFFECTIVE"  TO  COVER  THE  PERIOD  TO  APRIL  1972 


Totals  In  the  several  categories  on  a  year-by-year  basis  ' 


B 


D 


Totals 


1955 1 

1957- _ 3 

1958... 1 

1959.. 2 

1961 1 

1962... 1 

1963 1 

1964 1 

1965.. 

1966 3 

1967. 9 

1968 _  39 

1969 138 

1970 158 

1971 

1972  (to  April) 

Totals 

1946-68 

Totals  given  in  January  10,  1969 
tabulation 

1946-April  1972 

Totals 4,834 


1 

8 

13 


1 

3 

1 

2 

1 

1 

1 

2 

2 

5 

12 

42 

162 

183 


184  ... 
28  ... 

7 
1 

2 

1 

19 
1  ... 

2 

214 
31 

570 

3 

30 

7 

38 

15 

663 

4,264 

31 

216 

29 

338 

49 

4,927 

34 


246 


36 


376 


64 


5,590 


'Categories: 

A.  Prior  legislation. 

B.  Subsequant  legislation. 

C.  Legislation  and  treaty. 

D.  Treaty. 

E.  Partly  legislation  and/or  treaty  and  partly  constitutional  authority, 

F.  Constitutional  authority  only. 

NUMBERS  OF  TREATIES  AND  OTHER  INTERNATIONAL  AGREEMENTS  CONCLUDED  BY  THE  UNITED  STATES  DURING 

THE  PERIOD  JANUARY  1,  1946-APRIL  1,  1972 


Year 


International 

agreements 

other  than 

les 

treaties 

Year 

19 

139 

1961. 

15 

144 

1962. 

16 

178 

1963. 

22 

148 

1964. 

11 

157 

1965. 

21 

213 

1966. 

22 

291 

1967. 

14 

163 

1968. 

17 
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Department  of  State  Memorandum  of  Law  Regarding  Conclusion  of 
Agreements  With  Portugal  and  Bahrain 

This  memorandum  describes  the  general  practice  of  the  Department  of  State 
in  determining  whether  an  agreement  should  be  a  treaty  or  an  executive 
agreement  and  the  standards  which  we  apply  in  making  such  determinations. 
The  memorandum  then  relates  this  practice  and  these  standards  to  the  ex- 
change of  notes  on  December  9,  1971  with  Portugal  regarding  the  continued 
use  by  American  forces  of  certain  facilities  in  the  Azores  and  the  exchange  of 
notes  on  December  23,  1971  with  Bahrain  for  the  use  of  certain  facilities  in 
that  country. 

Both  treaties  and  executive  agreements  have  long  been  recognized  as  neces- 
sary and  proper  in  the  conduct  of  the  foreign  relations  of  the  United  States. 
The  Department  of  State  has  a  procedure,  known  as  the  Circular  175  proce- 
dure, which  requires  that  the  authorization  of  the  Secretary  of  State  be  ob- 
tained before  an  international  agreement  may  be  negotiated  or  concluded.  One 
of  the  purposes  of  the  Circular  175  procedure  is  to  make  a  determination  as  to 
the  proper  form  of  the  agreement-treaty  or  executive  agreement. 

The  regulations  of  the  Department  of  State  provide  that  an  executive  agree- 
ment may  be  entered  into  only  if  it  falls  within  one  or  more  of  the  following 
categories : 

1.  Agreements  which  are  made  pursuant  to  or  in  accordance  with  existing 
legislation  or  a  treaty  in  force  with  respect  to  the  United  States ; 

2.  Agreements  which  are  made  subject  to  Congressional  approval  or  imple- 
mentation ; 

3.  Agreements  which  are  made  under  and  in  accordance  with  the  President's 
Constitutional  powers. 

The  Legal  Adviser's  oflSce  is  required  to  review  all  requests  to  the  Secretary 
of  State  for  authorization  to  negotiate  or  to  sign  any  international  agreement. 
The  Legal  Adviser's  office  examines  the  proposed  agreement  and  the  legal  and 
constitutional  authority  for  entering  into  it  and  specifically  is  required  to 
show : 

I.   IN  THE  CASE  OF  A  TREATY 

(a)  Whether  or  not  the  subject  matter  is  within  traditional  limits ; 

lb)  Whether  or  not  the  treaty  will  be  self-executing,  in  whole  or  in  part; 

(c)  If  not  self-executing,  the  part  or  parts  which  may  require  legislation 
and  the  plans  contemplated  with  respect  to  formulation  and  presentation  of 
proposed  legislation ; 

((Z)  The  extent,  if  any,  to  which  the  treaty  is  intended  to  prevail  over  exist- 
ing Federal  or  State  law  and  information  as  to  groups  in  opposition  to  or  in 
support  of  the  contemplated  change. 

II.    IN  THE  CASE  OF  AN  EXECUTIVE  AGREEMENT 

(a)  An  extract  copy  of  the  pertinent  legislative  or  treaty  provisions,  if  any, 
constituting  authority  for  the  making  of  an  Executive  Agreement  on  the  sub- 
ject. 

(ft)  If  no  antecedent  legislative  or  treaty  authority  exists  whether  or  not 
the  agreement  is  to  be  made  subject  to  legislation  by  the  Congress. 

(c)  The  Constitutional  powers  of  the  President  relied  upon. 

The  Department  has  other  detailed  standards  which  are  followed  in  deter- 
mining whether  an  international  agreement  should  be  concluded  as  a  treaty. 
Under  these  standards,  the  treaty  form  is  used : 

a.  When  the  subject  matter  and  treatment  thereof  is  traditionally  handled 
by  a  treaty.  This  is  not  necessarily  controlling  in  all  instances  but  requires 
careful  consideration  before  any  departure  therefrom. 

b.  When  the  subject  matter  and  treatment  thereof  is  not  wholly  within  the 
delegated  powers  of  the  Congress  and  is  not  solely  within  the  Constitutional 
authority  of  the  President. 

c.  When  the  agreement  itself  is  to  have  the  force  of  law  without  legislative 
action  by  the  Congress,  and  the  action  contemplated  is  not  solely  within  the 
President's  constitutional  authority. 

d.  When  the  agreement  involves  important  commitments  affecting  the  nation 
as  a  whole. 
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e.  When  it  is  desired  to  give  the  utmost  formality  to  the  commitment  with  a 
view  to  requiring  similar  formality  on  the  part  of  the  other  government  con- 
cerned, in  the  interest  of  long  continued  respect  for  its  terms. 

Of  course,  it  is  not  always  possible  to  determine  ahead  of  time  the  exact  ex- 
tent of  the  commitments  that  may  be  reached  and  it  is  sometimes  necessary  to 
await  the  outcome  of  the  negotiations  before  making  the  final  determination 
whether  the  new  arrangement  shall  be  a  treaty  to  be  submitted  for  the  advice 
and  consent  of  the  Senate  or  an  executive  agreement  for  which  there  exists  an 
adequate  legal  basis  or  for  which  legislative  approval  should  be  sought. 

When  considered  in  the  context  of  the  foregoing,  conclusion  of  the  agree- 
ments with  Portugal  of  December  9,  1971,  and  with  Bahrain,  of  December  23, 
1971,  as  executive  agreements  is  clearly  appropriate. 

Examination  of  the  texts  of  the  two  agreements  shows  that  neither  involves 
any  new  policy  on  the  part  of  the  United  States.  Neither  contains  any  defense 
or  political  commitments  by  the  United  States.  To  have  concluded  these  agree- 
ments as  treaties  would  have  given  them  a  formality  which  implied  an  impor- 
tance and  a  U.S.  commitment  which  are  neither  involved  nor  desired.  Both 
agreements  involve  the  granting  to  the  United  States  of  the  right  to  use  facili- 
ties for  our  vessels,  aircraft  or  personnel  and  the  governing  of  the  status  of 
our  personnel.  These  matters  have  been  traditionally  handled  by  executive 
agreement  and  uniquely  fall  within  the  authority  of  the  President  as  Com- 
mander in  Chief  under  the  Constitution.  In  the  case  of  the  Azores,  the  agree- 
ment is  concluded  pursuant  to  Article  3  of  the  North  Atlantic  Treaty.  To  the 
extent  that  the  agreements  involve  the  expenditure  of  funds  by  the  United 
States,  they  are  subject  to  the  authorization  and  appropriation  of  funds  by  the 
Congress. 

Department  of  State  Memorandum  of  Law — Procedures  for  Implementing 
THE  Commitments  Contained  in  the  North  Atlantic  Treatt 

In  the  course  of  hearings  held  on  February  1,  1972,  before  the  Senate  Com- 
mittee on  Foreign  Relations  concerning  the  recently  concluded  agreements  re- 
lating to  facilities  for  the  stationing  of  United  States  forces  in  the  Azores  and 
Bahrain,  a  question  was  raised  concerning  the  extent  to  which  the  commit- 
ments undertaken  by  the  United  States  in  the  North  Atlantic  Treaty, 
particularly  those  contained  in  Articles  3  and  5,  are  self-executing.  We  under- 
stand the  issue  to  be  the  extent  to  which  these  commitments  may  be  imple- 
mented by  the  President,  without  further  action  by  the  Congress.  This  question 
is  considered  in  the  light  of  the  executive  agreement  with  Portugal  relating  to 
the  Azores  facilities. 

I.    implementation  of  north  ATLANTIC  TREATY  COMMITMENTS 

Article  11  of  the  North  Atlantic  Treaty  expressly  provides  that  the  decisions 
concerning  the  means  by  which  particular  treaty  provisions  are  given  effect  by 
this  country  are  to  be  made  in  accordance  with  the  constitutional  processes  of 
the  parties.  With  respect  to  each  category  of  implementing  action,  therefore, 
the  question  of  procedure  must  be  answered  in  accordance  with  United  States 
constitutional  procedure. 

Article  5.  This  is  the  operative  article  of  the  North  Atlantic  Treaty.  It  pro- 
vides : 

The  Parties  agree  that  an  armed  attack  against  one  or  more  of  them  in  Eu- 
rope or  North  America  shall  be  considered  an  attack  against  them  all  and  con- 
sequently they  agree  that,  if  such  an  armed  attack  occurs,  each  of  them,  in 
exercise  of  the  right  of  individual  or  collective  self-defense  recognized  by  Arti- 
cle 51  of  the  Charter  of  the  United  Nations,  will  assist  the  Party  or  Parties  so 
attacked  by  taking  forthwith,  individually  and  in  concert  with  the  other  Par- 
ties, such  action  as  it  deems  necessary,  including  the  use  of  armed  force,  to  re- 
store and  maintain  the  security  of  the  North  Atlantic  area. 

Any  such  armed  attack  and  all  measures  taken  as  a  result  thereof  shall 
immediately  be  reported  to  the  Security  Council.  Such  measures  shall  be  termi- 
nated when  the  Security  Council  has  taken  the  measures  necessary  to  restore 
and  maintain  international  peace  and  security. 

No  action  to  implement  the  commitments  undertaken  pursuant  to  this  article 
is  required  unless  and  until  the  condition  requiring  such  action  comes  into 
being — an  armed  attack  against  one  of  the  parties  in  Europe  or  North  America. 
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If  this  condition  is  fulflUrti,  tlie  Treaty  obligates  eacli  member  to  assist  tlie 
party  attaclced.  Such  assistance  is  to  be  rendered  individually  and  in  concert. 
The  nature  of  the  assistance  however,  is  not  specified,  and  is  left  expressly  to 
the  discretion  of  the  parties  themselves,  to  be  undertaken,  as  provided  in  Arti- 
cle 11,  in  accordance  with  their  respective  constitutional  processes. 

Various  types  of  assistance  may  be  envisioned.  At  the  very  lowest  level,  the 
United  States  could  make  diplomatic  representations  and  issue  statements  con- 
demning the  attack.  At  a  somewhat  higher  level  of  response,  the  United  States 
could  furnish  arms  and  other  material  assistance  to  the  party  attacked.  At  the 
highest  level,  the  United  States  could  employ  its  own  armed  forces  against  the 
aggressor.  The  extent  to  which  any  of  these  actions  would  be  undertaken  by 
the  President  alone  or  would  require  Congressional  authorization  or  approval 
would  depend  upon  the  respective  ix)wers  of  the  President  and  the  Congress 
under  the  Constitution. 

As  the  Committee  stated  in  its  report  to  the  Congress  recommending  approval 
of  the  North  Atlantic  Treaty  : 

Article  5  records  what  is  a  fact,  namely,  that  an  armed  attack  within  the 
meaning  of  the  treaty  would  in  the  present-day  world  constitute  an  attack 
upon  the  entire  community  comprising  the  parties  to  the  treaty,  including  the 
United  States.  Accordingly,  the  President  and  Congress,  each  within  their 
sphere  of  assigned  constitutional  responsibilities,  would  be  expected  to  take  all 
action  necessary  and  appropriate  to  protect  the  United  States  against  the  con- 
sequences and  dangers  of  an  aniied  attack  committed  against  any  party  to  the 
Treaty.  The  committee  does  not  believe  it  appropriate  in  this  report  to  under- 
take to  define  the  authority  of  the  President  to  use  the  armed  forces.  Nothing 
in  the  treaty,  however,  including  the  provision  that  an  attack  against  one  shall 
be  considered  an  attack  against  all,  increases  or  decreases  the  constitutional 
powers  of  either  the  President  or  the  Congress  or  changes  the  relationship  be- 
tween them. 

Senate  Executive  Report  No.  8,  81st  Congress,  1st  Session,  p.  I4. 

Speaking  more  generally  concerning  this  question,  the  Committee  stated  that: 

The  committee  wishes  to  emphasize  the  fact  that  the  protective  clause  "in 
accordance  with  their  respective  constitutional  processes"  was  placed  in  article 
11  in  order  to  leave  no  doubt  that  it  applies  not  only  to  article  5,  for  example, 
but  to  every  provision  in  the  treaty.  The  safeguard  is  thus  all-inclusive. 

The  treaty  in  no  way  affects  the  basic  division  of  authority  between  the 
President  and  the  Congress  as  defined  in  the  Constitution.  In  no  way  does  it 
alter  the  constitutional  relationship  between  them.  In  particular,  it  does  not 
increase,  decrease,  or  change  the  power  of  the  President  as  Commander-in- 
Chief  of  the  armed  forces  or  impair  the  full  authority  of  Congress  to  declare 
war. 

Except  for  the  proposed  foreign  military  assistance  program,  no  legislation 
related  to  the  treaty  is  presently  contemplated  or  considered  necessary.  The 
treaty  would  constitute  legislative  authorization  for  our  share  of  the  expenses 
of  the  organization  contemplated  in  article  9,  but  appropriations  by  Congress 
would  be  necessary.  As  the  United  States  representatives  on  the  council  and 
the  defense  committee  will  have  no  authority  to  bind  the  United  States  Gov- 
ernment, the  committee  believes  that  officials  previously  appointed  with  the 
confirmation  of  the  Senate  will  not  require  further  confirmation  for  these  as- 
signments. 

Senate  Executive  Report  No.  8,  81st  Congress,  1st  Session,  pp.  18-19. 

It  will  be  observed  from  the  statement  in  the  first  two  of  the  above-quoted 
paragraphs  that  the  treaty  does  not  enlarge  or  impair  any  constitutional  pow- 
ers of  either  the  President  or  the  Congress.  The  third  paragraph  recognizes 
that  application  of  the  Treaty  requires  the  exercise  of  some  of  the  Constitu- 
tional powers  of  the  Congress,  particularly  by  the  enactment  of  legislation.  It 
necessarily  follows  that  the  President  is  also  required  to  exercise  his  Constitu- 
tional powers  in  the  application  of  the  Treaty.  The  powers  of  neither  branch 
of  the  Government  are  changed  but  implementation  of  the  Treaty  may  neces- 
sarily involve  actions  by  each  within  the  sphere  of  its  authority  that  would 
not  be  taken  in  the  absence  of  the  requirements  of  the  Treaty. 

Article  3.  Although  the  basic  "security  commitment"  provision  of  the  North 
Atlantic  Treaty  is  contained  in  Article  5,  Article  3  is  of  great  significance  also. 
It  provides : 
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In  order  more  effectively  to  achieve  tlie  objectives  of  this  Treatj',  the  Parties, 
separately  and  jointly,  by  means  of  continuous  and  effective  self-help  and  mu- 
tual aid,  will  maintain  and  develop  their  individual  and  collective  capacity  to 
resist  armed  attack. 

The  actions  taken  pursuant  to  Article  3  must  be  taken,  like  those  under  Ar- 
ticle 5,  in  accordance  with  the  constitutional  procedures  of  the  parties.  From 
the  standpoint  of  the  United  States,  the  procedures  to  be  followed  depend  upon 
the  actions  to  be  taken.  They  may  involve  the  constitutional  powers  of  both 
the  President  and  the  Congress.  Certain  joint  arrangements  undertaken  pur- 
suant to  Article  3  can  only  be  concluded  by  treaty,  with  the  advice  and  con- 
sent of  the  Senate ;  the  principal  example  of  action  of  this  type  is  the  NATO 
Status  of  Forces  Agreement  (TIAS  2846),  which  contains  various  provisions 
altering  federal  and  state  legislation  with  respect  to  members  of  the  armed 
forces  of  other  NATO  members  who  are  stationed  in  the  United  States  from 
time  to  time  in  connection  with  NATO  affairs. 

Other  agreements,  including  agreements  relating  to  the  stationing  of  Ameri- 
can forces  in  other  countries,  have  traditionally  been  made  by  executive  agree- 
ment. Such  agreements  effect  no  change  in  federal  or  state  law ;  to  the  extent 
that  they  require  authorizing  legislation  or  appropriations  to  implement  them, 
the  agreements  are  made  subject  to  the  enactment  of  such  legislation  by  the 
Congress.  In  every  case,  however,  the  necessary  authorizing  legislation  has  al- 
ready been  in  existence,  subject,  of  course,  to  the  power  in  Congress  to  amend 
or  repeal  it.  The  United  States  has  concluded  executive  agreements  with  every 
NATO  country  except  Norway  concerning  the  stationing  of  United  States 
forces. 

II.    THE  AZORES  AGREEMENT 

Under  the  terms  of  the  letters  signed  by  the  Secretary  of  State  on  December 
9,  1971,  relating  to  assistance  and  credits  for  Portugal,  the  United  States 
agrees,  subject  to  the  limitations  of  authorizing  and  appropriating  legislation, 
to  furnish  certain  grant  assistance  and  certain  credit  opportunities  to  Portu- 
gal. Pursuant  to  the  exchange  of  notes  relating  to  facilities  in  the  Azores, 
which  was  signed  the  same  day,  Portugal  agrees  to  continue,  in  accordance 
with  the  Defense  Agreement  of  1951,  to  make  facilities  in  the  Azores  available 
for  the  stationing  of  United  States  forces.  The  agreement  does  not  differ  sig- 
nificantly from  other  executive  agreements  concluded  over  a  period  of  thirty 
years  with  other  countries  both  before  and  after  the  conclusion  of  the  North 
Atlantic  Treaty.  The  agreement  does  not  require  the  stationing  of  United 
States  forces  in  the  Azores,  although  it  contemplates  that  they  will  be  sta- 
tioned there ;  the  decision  regarding  stationing  is  made  by  the  President,  pur- 
suant to  his  power  as  Commander-in-Chief  of  the  military  forces  of  the  United 
States. 

The  legal  authority  for  the  conclusion  of  the  Azores  agreement  consists  of 

(1)  the  existing  legislation  pursuant  to  which  the  President  is  given  the  au- 
thority, subject  to  appropriations,  to  provide  assistance  to  foreign  countries, 

(2)  the  power  of  the  President,  as  Commander-in-Chief,  to  arrange  for  the 
stationing  of  United  States  forces  in  accordance  with  the  requirements  of  na- 
tional security,  and  (3)  the  North  Atlantic  Treaty. 

Under  Article  3  of  the  North  Atlantic  Treaty,  we  have  agreed  to  develop  our 
individual  and  collective  capacity  to  resist  armed  attack ;  where  it  appears 
that  this  purpose  and  the  security  of  alliance  members  can  be  strengthened  by 
the  stationing  of  United  States  forces  on  the  territory  of  another  country,  the 
President,  in  his  capacity  as  Commander  in  Chief,  has  the  power  to  carry  out 
the  Treaty  by  such  a  stationing  of  forces. 

In  the  case  of  the  Azores  agreement,  the  Executive  determined  that  nothing 
in  the  substance  of  the  agreement  imposed  a  legal  or  constitutional  require- 
ment that  the  agreement  be  submitted  to  the  Senate  for  approval ;  thus,  it 
could  legally  be  concluded  as  an  executive  agreement.  The  Department  further 
concluded  that  no  other  factors  dictated  the  use  of  the  treaty  process  for  this 
agreement.  Basing  arrangements  of  this  type  have  always  been  handled  by  ex- 
ecutive agreement.  The  Azores  agreement  contains  absolutely  no  new  commit- 
ments to  Portugal ;  it  neither  expands  nor  reduces  the  commitments  under- 
taken to  that  country  in  the  North  Atlantic  Treaty. 
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TREATIES     AND     OTHER    INTERNATIONAL     ACTS     SERIES    «924 


FRIENDSHIP  AND  COOPERATION 


Agreement  Between  the 
United  States  of  America 
and  Spain 


Signed  at  Washington  August  6,  1970 


with 


Exchanges  of  Notes  and  Letters 
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NOTE  BY  THE  DEPARTMENT  OF  STATE 

Pursuant  to  Public  Law  89-497,  approved 
July  8,  1966  (80  Stat.  271;  1  U.S.C.  113)  — 

".  .  .  the  Treaties  and  Other  International  Acts 
Series  issued  under  the  authority  of  the  Secretary  of 
State  shall  be  competent  evidence  ...  of  the  treaties, 
international  agreements  other  than  treaties,  and  proc- 
lamations by  the  President  of  such  treaties  and  inter- 
national agreements  other  than  treaties,  as  the  case 
may  be,  therein  contained,  in  all  the  courts  of  law 
and  equity  and  of  maritime  jurisdiction,  and  in  all  the 
tribunals  and  public  offices  of  the  United  States,  and 
of  the  several  States,  without  any  further  proof  or 
authentication  thereof." 
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SPAIN 

Friendship  and   Cooperation 

Agreement  signed  at  Washington  August  6,  1970; 
Entered  into  force  September  26,  1970. 
With  exchanges  of  notes  and  letters. 


AGREEMENT  OF  FRIENDSHIP  AND  COOPERATION  BETWEEN 
THE  UNITED  STATES  OF  AMERICA  AND  SPAIN 


The  Governments  of  the  United  States  of  America  and  Spain, 

Conscious  of  the  desires  of  their  respective  peoples  for 
peace,  secur:.ty  and  the  maintenance  of  their  independence,  and 

Recognizing  that  the  security  and  integrity  of  each  of  the 
two  countries  continues  to  be  a  matter  of  concern  to  the  other, 
and 

Inspired  by  the  purposes  and  principles  of  the  Charter  of 
the  United  Nations,  [■'■J  and 

Desiring  to  reaffirm  and  to  further  the  friendship  between 
their  peoples,  in  the  spirit  of  the  Treaty  of  Friendship  and 
General  Relations  signed  at  Madrid  July  3,  1902,  [2]  and 

Desiring  to  establish  on  a  more  comprehensive  basis  the 
cooperation  between  the  two  Governments,  which  has  been  fostered- 
by  such  friendship,  so  th..-  both  Governments,  through  mutual 
exchanges  and  support,  may  promote  the  well-being  and  progress 
of  their  peoples,  enabling  them  to  meet  effectively  the 
challenge*  of  the  modern  world, 

Have  agreed  as  follows: 


'  TS  993  ;  59  Stat.  1031. 
'  TS  422 ;  33  Stat.  2105. 
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CHAPTER  I 
General  Cooperation 

Article  1.   The  Governp.ents  of  the  United  States  and  Spain 
will  continue  their  close  cooperation  and  intimate  working 
relationship,  including  regular  mutual  consultation  by  their 
Foreign  Ministers,  other  members  of  the  Governments,  or  their 
representatives,  on  all  matters  of  common  concern  or  interest,  as 
deemed  desirable  by  the  two  Governments. 

Article  2.   Such  cooperation  and  relationship  will  be 
developed  in  those  areas  in  which  they  have  heretofore  existed; 
in  new  areas  deemed  by  the  two  Governments  to  require  their  urgent 
mutual  attention,  as  specifically  provided  hereinafter;  and  in 
those  other  areas  which  the  two  Governments  may  consider 
appropriate  in  the  future. 

CHAPTER  II 


Educational  and  Cultural  Cooperation 
Article  3.   In  recognition  of  the  importance  of  the  cultural 
achievements  of  both  countries,  and  in  order  to  strengthen  even 
more  the  friendship  and  understanding  that  traditionally  have 
existed  between  their  peoples,  the  Governments  of  the  United  States 
and  Spain  agree  to  expand  their  present  exchanges  in  the  educational 
and  cultural  fields,  in  number  as  well  as  in  scope,  subject  to  the 
constitutional  processes  and  legislative  requirements  of  the  two 
countries. 

Article  4.   The  expansion  of  these  exchanges  will  involve 
teachers,  research  experts,  scientists,  scholars  and  students,  and 
will  extend  into  all  branches  of  learning,  especially  natural  and 
applied  sciences,  economics,  and  the  language  and  culture  of  the 
two  countries.   In  the  field  of  arts  and  letters  both  Governments 


425 


will  sponsor  visits  of  authors  and  artists  and  the  reciprocal 
dissemination  of  their  works. 

Article  5.   Both  Governments  recognize  the  importance  of 
the  Fulbright-Hays  program  to  promote  educational  and  cultural 
exchanges  between  the  two  countries,  and  therefore  they  consider 
it  desirable  to  expand  the  responsibilities  of  the  Commission 
for  Cultural  Exchange  between  the  United  States  of  America  and 
Spain  established  by  the  Agreement  of  October  16,  1958,  and 
renewed  by  the  Agreement  of  March  18,  1964.  [■"■]  The  Spanish 
Government  reaffirms  its  decision  to  contribute  regularly  to 
the  financing  of  the  Fulbright-Hays  program. 

Article  6.   In  its  desire  to  cooperate  with  the  Spanish 
Government  in  the  expansion  of  the  Spanish  educational  system 
and  Spanish  scientific  and  technical  development,  the  Government 
of  the  United  States,  subject  to  United  States  legislation  and 
the  appropriation  of  funds  by  the  Congress,  will  assist  Spain 
in  research,  development,  and  advanced  training  of  professors 
and  other  teaching  personnel,  particularly  in  the  scientific 
disciplines,  and  training  of  new  professors  and  other  teaching 
personnel,  and  will  provide  documents,  equipment,  and  materials 
for  research  laboratori'/s  and  libraries  as  appropriate  in  the 
new  Spanish  universities  and  other  centers  of  higher  learning. 

Article  7.   In  order  to  accomplish  the  goals  of  Article  6, 
the  Government  of  the  United  States  will  consider  with  the 
greatest  interest  the  specific  programs  that  Spain  presents  to 
it  in  the  fields  mentioned  in  Article  6,  and  will  cooperate  in 
such  programs,  lending  such  assistance  as  the  United  States 
may  provide  subject  to  Unitec.  States  legislation  and  the 
appropriation  of  funds  by  the  Congress.   To  the  extent 


'  TIAS  4120,  4612,  5737 ;  9  UST  1311 ;  11  UST  2345 ;  15  UST  2446. 
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necessary  and  appropriate,  these  matters  will  be  the  subject  of 
special  agreements  between  the  appropriate  authorities  of  the 
two  Governments . 

Article  8.   The  two  Governments  consider  it  a  matter  of 
special  interest  to  increase  the  knowledge  of  their  respective 
languages  in  the  two  countries,  by  encouraging  the  activities 
of  institutions  and  organizations  that  engage  in  the  teaching 
of  Spanish  and  the  dissemination  of  Spanish  culture  in  the  United 
States,  and  at  the  same  time  encouraging  the  activities  of 
institutions  and  organizations  in  Spain  that  carry  on  similar  work 
with  respect  to  the  language  and  culture  of  the  United  States, 

CHAPTER  III 
Scientific  and  Technical  Cooperation 

Article  9.   Since  science  and  technology  are  increasingly 
important  for  the  development  of  a  country,  the  Governments  of  the 
United  States  and  Spain  recognize  that  scientific  and  technical 
cooperation  will  be  of  great  value  in  advancing  the  bonds  of 
friendship,  the  state  of  the  sciences  and  the  resolution  of  the 
problems  they  share  in  common.   Both  Governments  also  recognize 
the  desirability  of  devoting  special  attention  to  cooperation  in 
the  exchange  of  the  results  of  scientific  and  technical  research 
for  their  mutual  economic  and  social  benefits. 

Article  10.   Both  Governments  will  undertake  a  broad  program 
of  scientific  and  technical  cooperation  for  peaceful  purposes. 

Article  11.   The  cooperation  between  the  two  Governments 
will  be  based  essentially  on  the  following  principles: 

(a)  Selection  of  specific  scientific  and  technical 
sectors  of  major  interest  and  yield. 

(b)  Preparation  of  plans  for  collaboration  between 
research  centers  of  the  two  countries. 
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(c)  Programs  for  sending  to  Spain  American  professors 
and  researchers  of  established  reputation  to  cooperate  in  the 
advanced  training  of  scientific  and  technological  researchers. 

(d)  The  establishment  of  appropriate  channels  for  putting 
into  operation,  developing  and  supervising  specific  programs 

of  scientific  and  technical  cooperation. 

Article  12.   For  the  purposes  of  this  Chapter,  the  two 
Governments  consider  the  following  areas,  among  others,  to  be  of 
special  interest: 

(a)  Civil  uses  of  atomic  energy,  in  accordance  with  the 
agreement  of  August  16,  1957,  as  amended,  [j^j 

(b)  The  exploration  and  use  of  space,  including  inter- 
continental experiments  with  satellite  communications,  in 
accordance  with  the  exchange  of  notes  of  September  18,  1964, 

and  January  26,  1965;  [^1  spaceship  tracking  stations  and  operations, 
in  accordance  with  the  exchange  of  notes  of  April  14,  1966;  [^^J  and 
the  measurement  of  winds  and  temperatures  at  high  altitudes,  in 
accordance  with  the  exchange  of  notes  of  April  14,  1966.  T^l 

(c)  Marine  sciences,  including  joint  biological,  physical 
and  ecological  projects  to  improve  and  increase  the  oceanic 
resources  and  their  use. 

(d)  Medical  and  biological  sciences,  industrial  technology, 
electronics  and  the  social  sciences. 

Article  13.   Any  obligations  arising  pursuant  to  this  Chapter 
shall  be  subject  to  the  constitutional  processes  and  legislative 
requirements  of  the  respective  countries. 


^  TIAS  3988,  5990 ;  9  UST  167 ;  17  UST  470. 
^  TIAS  5761 ;  16  UST  68. 


'TIAS  6003;  17  UST  570. 
*  TIAS  5992;  17  UST  493. 
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CHAPTER  IV 

Cooperation  on  Environmental  and  Urban 
Development  Problems 

Article  14.   The  Governments  of  the  United  States  and  Spain 
recognize  that  among  the  principal  problems  with  which  their 
peoples  are  faced  are  the  dangers  to  which  man  is  exposed  by  the 
deterioration  of  his  environment.   Both  Governments  agree  on  the 
need  to  give  urgent  attention  to  such  problems  and  they  will  begin 
consultations  in  order  to  determine  how  to  coordinate  their  mutual 
efforts  for  their  solution. 

Article  15.   Cooperation  for  the  purposes  stated  in  the 
foregoing  Article  will  be  effected  through  the  exchange  of 
information,  the  development  of  teaching  and  research  centers, 
the  training  of  personnel  in  specialized  institutions,  the 
sending  of  experts,  and  the  supply  of  material  for  carrying  out 
projects  of  common  interest. 

Article  16.   The  fields  in  which  cooperation  will  be  developed 
will  bo  as  follows: 

(a)  The  fight  against  pollution  in  all  its  forms,  especially 
in  the  atmosphere,  in  waters  and  in  the  soil; 

(b)  Ecology  and  wildlife  conservation; 

(c)  Urban  and  regional  planning,  including  urban  renewal 
and  improvement,  traffic  control,  reduction  of  noise,  and 
protection  of  the  landscape. 

CHAPTER  V 
Agricultural  Cooperation 
Article  17.   The  Governments  of  the  United  States  and  Spain 
recognize  that  the  agricultural  sector  is  of  great  mutual  interest 
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and  that  it  may  hold  opportunities  for  exchange  of  knov;ledge 
and  assistance;  therefore  the  two  Governments  agree  to  study 
expanding  their  cooperation  in  this  field. 

Article  18.   For  the  purpose  of  developing  the  cooperation 
referred  to  in  the  preceding  Article,  both  parties  will  study 
the  harmonization  of  standards  and  common  agricultural  sanitation 
provisions;  the  possibility  of  carrying  out  transactions  in 
agricultural  surpluses  under  a  system  of  concessional  sales  for 
social  or  charitable  purposes;  the  preparation  of  joint  plans  for 
teacher  training,  not  only  in  the  classic  agricultural 
disciplines  (e.g.  agronomy,  zootechny,  genetics,  soil  science, 
horticulture,  agricultural  engineering)  but  also  in  the  more 
modern  branches  (e.g.  food  technology,  marketing  of  farm 
products,  rural  economics  and  sociology,  forest  management);  the 
feasibility  of  exchange  of  university  professors  and  agricultural 
researchers  of  both  countries;  scholarships  for  graduates  in 
agricultural  sciences;  and  the  exchange  of  information  on 
scientific  and  technical  progress  in  agriculture. 

Article  19.   In  the  cooperation  between  the  two  Governments, 
special  attention  v;ill  be  given  to  the  Spanish  programs  of  rural 
management,  irrigation,  reforestation,  and  the  development  of 
the  livestock  industry. 

Article  20.   The  two  Governments  will  undertake  to  e_xchange 
their  technical  knowledge  and  experience  acquired  in  the  sectors 
named  in  the  preceding  Article,  whenever  possible,  including 
information  on  the  economic  aspects  of  the  agricultural  market, 
and  to  that  end  they  vjill  promote  the  exchange  of  technicians 
and  experts  in  the  preparation  and  execution  of  such  programs. 
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CHAPTER  VI 
Economic  Cooperation 

The  Governments  of  the  United  States  and  Spain,  desiring 
to  maintain  and  expand  their  present  cooperation,  have  examined 
the  situation  of  their  economies  in  the  world  context  and  have 
reaffirmed  their  determination  to  advance  and  develop  their 
economic  relations,  and  to  that  end  they  have  agreed  as  follows: 

Article  21.   The  two  Governments  reaffirm  their  determination 
to  expand  their  trade  relations,  and  consequently  they  will  seek  to 
avoid,  insofar  as  possible  and  to  the  extent  allowed  by  their 
respective  economic  situations  and  the  development  of  their 
balances  of  payments,  measures  that  effect  restrictions  on  the 
flow  of  their  reciprocal  trade,  in  accordance  with  the  provisions 
of  the  General  Agreement  on  Tariffs  and  Trade.  [^1 

Article  22.   The  two  Governments  consider  it  desirable  to 
have  a  normal  flow  of  United  States  direct  investments  in  Spain, 
and  to  that  end  they  will  adopt,  provided  the  United  States  balance 
of  payments  so  permits,  the  necessary  measures  for  encouraging  the 
development  of  such  investments.   A  similar  criterion  shall  be 
applied,  insofar  as  circumstances  permit,  to  reducing  restrictions 
imposed  by  the  United  States  for  balance  of  payments  reasons  on 
the  purchase  of  foreign  securities,  including  Spanish  securities, 
by  United  States  citizens  in  the  United  States. 

Article  23.   The  two  Governments  recognize  that  the  loans 
granted  by  the  Export-Import  Bank  of  the  United  States  have  been 
an  important  stimulus  for  the  purchase  of  United  States  capital 
goods  by  Spanish  enterprises.   Consequently,  they  v;ill  continue 
in  the  future  to  facilitate  and  give  maximum  attention  to  the 
development  of  these  financial  relations. 


'  TIAS  1700 ;  61  Stat.,  pts.  5  and  6. 
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Article  24.   The  Government  of  Spain  reiterates  its  objectives 
of  achieving  by  progressive  steps  its  full  integration  in  the 
European  Corrununity .   The  Government  of  the  United  States  declares 
its  sympathetic  understanding  of  Spain's  objectives  of  full 
integration.   The  two  Governments  agree  to  consult  with  each 
other  and  to  keep  in  close  contact  in  seeking  to  arrive  at 
mutually  satisfactory  solutions  for  any  problems  of  principle 
or  procedure  as  may  arise  for  either  of  them  in  this  connection. 

Article  25.   The  two  Governments  v/ill  exchange  information 
on  the  negotiations  now  in  progress  for  the  establishment  of  a 
generalized  system  of  preferences  in  favor  of  developing  countries. 

Article  26.   The  two  Governirents  reaffirm  their  interest  in 
continuing  the  consultations  of  the  Joint  Spanish-United  States 
Economic  Committee  created  in  1968,  maintaining  the  competence 
and  terms  of  reference  vested  in  it  in  the  exchange  of  notes  of 
July  15,  1968,  [^]   for  the  examination  of  financial  and  other 
economic  matters  of  mutual  interest.   The  Committee  will  meet 
alternatively  in  Washington  and  Madrid  at  mutually  convenient 
times,  under  the  chairmanship  of  representatives  of  appropriate 
level  designated  by  their  respective  Governments. 

CHAPTER  VII 


Cooperation  with  respect  to  Public  Information 
Article  27.   The  Governments  of  the  United  States  and  Spain 
recognize  the  value  and  significance  that  have  been  attained 
in  present  times  by  the  information  media,  and  they  reaffirm 
their  interest  in  strengthening  their  cooperation  in  this  field. 

Article  28.   In  order  that  public  opinion  in  their 
respective  countries  may  develop  a  better  mutual  understanding, 
both  Governments  will  encourage  by  all  means  at  their  disposal 


^  TIAS  6698 ;  20  UST  843. 
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the  exchange  of  radio  and  television  programs,  will  mutually 
assist  their  respective  information  media,  and  will  prepare  an 
effective  long-range  plan  for  exchange  in  all  fields  of 
information  dissemination. 

Article  29.   The  two  Governments  reaffirm  their  desire  to 
continue  and  to  expand  the  exchange  of  their  respective  official 
publications. 

CHAPTER  VIII 
Cooperation  for  Defense 

The  Governments  of  the  United  States  and  Spain  are  in 
agreement  in  considering  that  the  threat  to  peace  is  the  greatest 
problem  faced  by  the  modern  world,  and  that  it  requires  that 
both  Governments  remain  vigilant  and  continue  to  develop  their 
ability  to  defend  themselves  against  such  a  threat.   Consequently, 
both  Governments,  within  the  framework  of  their  constitutional 
processes,  and  to  the  extent  feasible  and  appropriate,  will  make 
compatible  their  respective  defense  policies  in  areas  of  mutual 
interest,  and  will  grant  each  other  reciprocal  defense  support 
as  follows: 

Article  30.   Each  Government  will  support  the  defense  system 
of  the  other  and  make  such  contributions  as  are  deemed  necessary 
and  appropriate  to  achieve  the  greatest  possible  effectiveness 
of  those  systems  to  meet  possible  contingencies,  subject  to  the 
terras  and  conditions  set  forth  hereinafter. 

Article  31.   The  Government  of   the  United  States  agrees 
to  support  Spanish  defense  efforts,  as  necessary  and  appropriate, 
by  contributing  to  the  modernization  of  Spanish  defense 
industries,  as  well  as  granting  military  assistance  to  Spain, 
in  accordance  with  applicable  agreements.  L  J  This  support  will  be 


E.g.,  TIAS  2849 ;  4  UST 1876. 
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conditioned  by  the  priorities  and  limitations  created  by  the 
international  conmitments  of  the  United  States  and  the  exigencies 
of  the  international  situation  and  will  be  subject  to  the 
appropriation  of  funds  by  the  Congress,  whenever  the  case  so 
requires,  and  to  United  States  legislation. 

Article  32.   The  Government  of  Spain,  subject  to  Spanish 
constitutional  provisions  and  legislation  in  force,  will  authorize 
the  Government  of  the  United  States  to  use  and  maintain  for  military 
purposes  certain  facilities  in  Spanish  military  installations 
agreed  upon  by  the  two  Governments.   Any  major  construction  that 
may  be  necessary  for  the  exercise  of  this  use  shall  be  subject  to 
agreement  between  the  two  Governments  in  the  Joint  Committee 
created  in  Article  36  of  this  Chapter.   The  United  States  is 
further  authorized  to  station  and  house  the  civilian  and  military 
personnel  necessary  for  such  use;  to  provide  for  their  security, 
discipline,  and  welfare;  to  store  and  guard  provisions,  supplies, 
equipment  and  materiel;  and  to  maintain  the  services  necessary 
for  such  purposes.   The  exercise  of  the  functions  authorized  herein 
shall  be  subject  to  such  express  terms  and  technical  conditions  as 
the  two  Governments  may  agree  upon. 

Article  33. 

(a)  The  Government  of  Spain  assumes  the  obligation  of  adopting 
the  security  measures  necessary  for  the  exercise  of  the  functions 
authorized  in  Article  32.   The  United  States  may  exercise  the 
necessary  supervision  and  protection  of  its  personnel,  equipment 
and  materiel. 

(b)  The  above-mentioned  use  by  the  Government  of  the  United 
States  of  facilities  in  Spanish  military  installations  will  be 
free  of  all  taxes,  charges  and  encumbrances.   The  Government  of 
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Spain  will  retain  free  of  all  charges  the  ownership  of  all 
permanent  works  constructed  for  the  purpose  of  this  Agreement. 

(c)  The  Government  of  the  United  States  may  remove  at 
any  time  nonpermanent  constructions  installed  at  its  expense, 
as  well  as  its  personnel,  property,  equipment  and  materiel. 
However,  any  substantial  removal  prior  to  the  expiration  of  this 
Agreement  will  be  the  subject  of  prior  consultation  of  the  two 
Governments  in  the  Joint  Committee.   In  the  event  that  any 

such  removal  would  bring  about  adverse  security  consequences,  the 
two  Governments  will  consult  immediately  in  order  to  adopt 
appropriate  measures. 

(d)  Whenever  the  Government  of  the  United  States  relinquishes 
a  facility  authorized  in  this  Chapter,  either  prior  to  or  as  a 
result  of  the  expiration  of  the  five  or  ten  year  period  specified 
in  Article  38,  the  Government  of  the  United  States  shall  not  be 
obligated  to  leave  such  facility  in  the  same  state  and  condition 

it  was  in  prior  to  its  utilization  by  the  Government  of  the  United 
States,  or  to  compensate  Spain  for  not  having  returned  it  in  such 
state,  but  shall  leave  the  land  and  permanent  constructions 
thereon  in  serviceable  condition  for  use  by  Spanish  authorities, 
provided  that  the  Government  of  the  United  States  shall  incur  no 
additional  expense  thereby. 

(e)  In  normal  circumstances  any  substantial  increase  in 

the  personnel  or  military  equipment  of  the  United  States  in  Spain, 
or  any  substantial  increase  in  the  use  by  the  United  States  of 
facilities  in  Spanish  military  installations  regulated  by  this 
Agreement,  v/ill  be  the  subject  of  prior  consultation  in  the 
Joint  Committee  and  agreed  upon  between  the  two  Governments 
through  diplomatic  channels. 
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Article  34.   In  the  case  of  external  threat  or  attack 
against  the  security  of  the  West,  the  time  and  manner  of  the  use 
by  the  United  States  of  the  facilities  referred  to  in  this 
Chapter  to  meet  such  threat  or  attack  will  be  the  subject  of 
urgent  consultations  between  the  two  Governments,  and  will  be 
resolved  by  mutual  agreement  in  light  of  the  situation  created. 
Such  urgent  consultations  shall  take  place  in  the  Joint 
Committee,  but  when  the  imminence  of  the  danger  so  requires,  the 
two  Governments  will  establish  direct  contact  in  order  to 
resolve  the  matter  jointly.   Each  Government  retains,  however, 
the  inherent  right  of  self-defense. 

Article  35.   Both  Governments  consider  it  necessary  and 
appropriate  that  the  cooperation  for  defense  regulated  by  this 
Chapter  form  a  part  -of  the  security  arrangements  for  the 
Atlantic  and  Mediterranean  areas,  and  to  that  end  they  will 
endeavor  to  work  out  by  common  accord  the  liaison  deemed  advisable 
with  the  security  arrangements  for  those  areas. 

Article  36.   In  order  to  establish  the  necessary  coordination 
between  the  two  Governments  and  to  ensure  greater  effectiveness 
of  the  reciprocal  defense  support  granted  by  the  two  Governments 
to  each  other,  the  Governments  of  the  United  States  and  Spain 
agree  to  establish  a  Joint  Committee  on  defense  matters.   The 
Joint  Committee  will  be  the  organ  in  which  the  two  Governments 
normally  will  consult  with  each  other  and  resolve  matters  that 
may  arise  in  connection  with  the  reciprocal  defense  support 
referred  to  in  this  Chapter.   The  Joint  Committee  will  be 
organized  and  will  function  as  specified  in  the  Annex  to  this 
Agreement. 

Article  37.   The  two  Governments  will  determine  by  common 
accord,  through  an  exchange  of  notes  on  this  date,  the  facilities 


436 


referred  to  in  Article  32  of  this  Chapter,  as  well  as  the  United 
States  force  levels  in  Spain  and  the  assistance  programs  referred 
to  in  Article  31  of  this  Chapter.   Thereafter  any  change  in  the 
number  or  extent  of  such  facilities  will  be  negotiated  in  the 
Joint  Committee  and  agreed  upon  between  the  two  Governments  through 
an  exchange  of  notes. 

CHAPTER  IX 
Final  Provisions 

Article  38.   This  Agreement  shall  enter  into  force  on 
September  26,  1970,  and  will  remain  in  force  for  five  years, 
whereupon  it  may  be  extended,  if  both  Governments  agree,  for 
another  five  years. 

Article  39.   In  order  to  facilitate  the  withdrawal  of  the 
personnel,  property,  equipment  and  material  of  the  Government  of 
the  United  States  located  in  Spain  pursuant  to  Chapter  VIII  of 
this  Agreement,  a  period  of  one  year,  during  which  the  withdrawal 
must  be  completed,  is  provided.   Such  withdrawal  shall  be  commenced 
immediately  upon  the  expiration  of  the  five  year  initial  period, 
or,  if  the  Agreement  is  extended,  upon  the  expiration  of  the 
five  year  extension  period.   During  the  withdrawal  period  above 
mentioned,  not  to  exceed  one  year,  all  of  the  rights,  privileges 
and  obligations  deriving  from  Chapter  VIII  of  this  Agreement 
shall  remain  in  force  as  long  as  United  States  troops  remain  in 
Spain. 

Article  40.   The  entry  into  force  of  this  Agreement  will  in 
no  way  affect  the  validity  or  terms  of  any  agreement  existing 
between  the  Governments  of  t-.he  United  States  and  Spain,  with  the 
exception  of  the  Defense  Agreement  between  the  United  States  and 
Spain,  dated  September  26,  1953,  and  its  supplementary  agreements  [^^ 
which  shall  thereupon  be  superseded. 


^  TIAS  2850,  5437,  6699 ;  4  UST  1895 ;  14  UST  1406 ;  20  UST  847. 
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Done  at  Washington  in  duplicate,  in  the  English  and  5p&nish 
languages,  each  of  which  shall  be  equally  authentic,  this  sixth 
day  of  August,  1970. 

FOR  THE  GOVERNMENT  OF  THE  UNITED  STATES  OF  AMERICA: 


[seal] 


^^^ 


FOR  THE    G0VERNI4ENT   OF    SPAIN: 


[seal] 


iW 


^  William  P  Rogers 
'  Gregorio  Lopez  Bravo 
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Annex 

1.  The  Joint  Committee  established  in  Article  36  of 
Chapter  VIII  of  the  Agreement  of  Friendship  and  Cooperation 
Between  the  United  States  of  America  and  Spain  signed  on 
August  6,  1970  will  be  composed  of  the  United  States  Ambassador 
to  Spain  and  the  Foreign  Minister  of  Spain  as  Co-Chairmen,  with 
the  Commander-in-Chief,  United  States  European  Command  and  the 
Chief  of  the  Spanish  High  General  Staff  as  their  military  advisers, 

2.  The  Joint  Committee  will  be  permanent  throughout  the 
term  of  the  aforesaid  Agreement  and  shall  be  organized  so  as  to 
function  on  a  continuous  basis. 

3.  The  Joint  Committee  shall  have  its  headquarters  in 
Madrid,  but  may  hold  meetings  in  other  places  at  the  request  of 
either  of  the  two  Governments,  such  places  to  be  determined  by 
mutual  agreement, 

4.  A  permanent  Secretariat  of  the  Joint  Committee  shall 
be  established,  composed  of  two  members  representing  each  of  the 
two  Governments,  who  shall  be  charged  with  the  daily  handling 

of  routine  matters  and  the  preparation  of  those  matters  which 
must  be  submitted  to  the  Joint  Committee  for  consideration. 

5.  The  Joint  Committee  will  establish  such  subcommittees 
as  may  be  appropriate  for  the  discharge  of  its  responsibilities. 

6.  Subordinate  to  the  Joint  Committee,  as  a  Subcommittee 
thereof,  there  will  be  a  Joint  Air  Control  and  Coordination 
Center,  to  maintain  and  operate  a  system  of  warning  for  air  space 
defense,  to  assist  in  the  regulation  of  air  traffic,  and  to 
provide  a  means  for  coordination  of  the  actions  of  the  United 
States  and  Spanish  forces.   The  details  of  the  organization  and 
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initial  tasks  of  the  Joint  Air  Control  and  Coordination  Center 
will  be  determined  by  the  Joint  Committee  within  two  months 
following  the  entry  into  force  of  this  Agreement. 

7.  The  Joint  Committee  will  be  assisted  by  the  civilian 
and  military  personnel  necessary  for   the  fulfillment  of  its 
purposes. 

8.  The  Joint  Committee  shall  report  to  the  two  Governments 
on  its  activities  on  a  monthly  basis,  and  in  all  cases  when  the 
importance  of  the  matter  so  indicates. 

9.  The  Joint  Committee  shall  prepare  and  present  to  both 
Governments  an  annual  plan  to  facilitate  making  compatible  their 
respective  defense  policies  in  areas  of  mutual  interest  pursuant 
to  Chapter  VIII  of  the  aforesaid  Agreement. 

10.  The  Government  of  Spain  will  provide  adequate  premises 
for  the  Joint  Committee.   The  Co-Chairmen  shall  determine 
personnel  and  administrative  needs  and  arrange  for  the  preservation 
of  the  Joint  Committee's  records  and  archives. 
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[Exchanges  of  Notes] 


Department  of  State 

Washington 
August  6, 1970 

Excellency: 

I  have  the  honor  to  refer  to  the  Agreement  of  Friendship  and 
Cooperation  Between  the  United  States  of  America  and  Spain  signed 
today,  August  6,  1970.  In  accordance  with  Article  37  of  the  Agreement, 
I  wish  to  advise  you  that  the  intentions  of  my  Government  regarding 
mihtary  assistance  for  Spain,  pursuant  to  Article  31  of  the  Agreement, 
which  I  understand  are  acceptable  to  the  Government  of  Spain,  are 
as  follows: 

a.  The  United  States  Government  is  prepared  to  assist  the 
Government  of  Spain  to  apply  Export-Import  Bank  credits  to  the 
purchase  of  the  following  equipment: 

36  F-^C  Phantom  fighter  bomber  aircraft  including  necessary 
/accessories  and  ground  equipment  for  36  aircraft 

2  KC-130  aircraft 

3  P-3  aircraft 

4  SH-3D  helicopters 

4  Huey  Cobra  helicopters 
6  C-130  A  or  B  aircraft 
Equipment  for  the  territorial  command  net  of  Spanish  Army 

b.  The  Government  of  the  United  States  will  seek  to  obtain  from 
Congress  the  necessary  funds  for  the  following  purposes: 

(1)  Coverage  of  70%  of  the  cost,  which  is  not  expected  to  exceed 
a  total  of  $50  million,  of  modernizing  and  semi-automating  the  existing 
aircraft  control  and  warning  network  in  Spain. 

(2)  Training  of  Spanish  personnel  to  operate  and  maintain  the 
United  States  origin  military  equipment  acquired  by  Spain. 

(3)  Military  equipment  for  land  forces: 

1  battaUon  of  M48  tanks  (54) 

2  battalions  and  2  batteries  of  105  MM  Howitzer  M108 
(48) 

1  battalion  of  155  MM  Howitzer  M109  (18) 
1  battalion  Armored  Personnel  Carriers 

-  49  Ml  13  Armored  Personnel  Carriers 

-  4  M106  Mortar  Carriers 

-  7  M577  Command  Post  Carriers 
16  Huey  UH-lH  hehcopters 

1  battalion  of  175  MM  Guns  M107  (12) 
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c.  The  Government  of  the  United  States  intends  to  loan  to  the 
Government  of  Spain  the  following  vessels,  subject,  where  necessary, 
to  obtaining  authorizing  legislation: 


Type 

Quantity 

Class  of  Ship 

Submarines 

2 

Guppy  lA  and  llA 

Destroyers 

5 

Various:  English, 
Sumner,  Lavalette, 
Lloyd  Thomas 

Ocean  Minesweepers 

4 

Aggressive 

Landing  Ships 

3LST 

Chelan  County 

Auxiliaries 

1  ammunition 
ship 

Wrangell 

1  oiler 

Cimarron 

d.  The  Government  of  the  United  States  is  prepared  to  make 
available  to  Spain  machine  tools  appropriate  for  use  in  the  manufacture 
of  munitions,  subject  to  specific  agreements  with  the  Government 
of  Spain. 

e.  The  Government  of  the  United  States  is  prepared  to  relinquish 
to  Spain  the  Rota-Zaragoza  pipeline,  subject  to  the  provisions  of  a 
procedural  annex. 

f .  The  Government  of  the  United  States  relinquishes  any  and  all 
claims  against  the  Government  of  Spain  for  the  residual  value  of  the 
permanent  structures  constructed  under  the  Defense  Agreement 
between  the  United  States  of  America  and  Spain  signed  September  26, 
1953. 

I  further  wish  to  advise  you  that  it  is  the  understanding  of  my 
Government  that  the  United  States  of  America,  subject  to  Spanish 
Constitutional  provisions  and  legislation  in  force,  is  authorized  to  use 
and  maintain  for  military  purposes  with  the  appropriate  miUtary 
personnel  the  facilities  in  or  connected  with  the  following  Spanish 
mihtary  installations: 

Torrejon  Air  Base 
Zaragoza  Air  Base 
Moron  Air  Base  (standby) 
Rota  Naval  Base 
Cadiz-Zaragoza  petroleum  pipeline 

and  pumping  facilities 
Petroleum  and  other  storage  facilities 
Communications  and  navigational 

network  support  facilities 


TIA.S  6924 
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I   should   appreciate  your  confirmation   of   the   foregoing  under- 
standings on  behalf  of  the  Government  of  Spain. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

William  P.  Rogers 


His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  Affairs 
oj  Spain. 


Secretary  oj  State  oj  the 
United  States  oj  America 
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Translation 
embassy  of  spain 

August  6,  1970 

Excellency: 

I  have  the  honor  to  refer  to  Your  Excellency's  note  dated  today, 
referring  to  Article  37  of  Chapter  VIII  of  the  Agreement  of  Friendship 
and  Cooperation  between  Spain  and  the  United  States,  the  translation 

of  which  reads  as  follows:  «  '  4--  t/ 

V...  V  -^ Z^'  •  r-)  ,  n  ft-^  2i 

[For  the  English  language  text,  see  j|iJ^X4  "' 

I  have  the  honor  to  inform  Your  Excellency  that  the  Spanish 
Government  concurs  in  the  understandings  set  forth  in  the  aforesaid 
note. 

Accept,  Mr.  Secretary  of  State,  the  renewed  assurances  of  my 
highest  consideration. 

Gregorio  L6pez  Bravo 

Gregorio  L6pez  Bravo 
Minister  of  Foreign  Affairs 

His  Excellency 

William  P.  Rogers, 

Secretary  of  State  of  the 

United  States  of  America. 


Department  of  State 

Washington 
August  6,  1970 

Excellency: 

I  have  the  honor  to  refer  to  the  Agreement  of  Friendship  and  Co- 
operation Between  the  United  States  of  America  and  Spain  concluded 
on  this  date. 

I  should  like  to  confirm  our  understanding  that,  in  the  event  the 
Agreement  in  Implementation  of  Chapter  VIII  of  the  Agreement  is 
not  concluded  by  September  26,  1970,  then  the  two  Governments  will 
be  guided  by  the  following  considerations  in  implementing  Chapter 
VIII  of  the  Agreement  during  the  period  from  September  26,  1970, 
to  the  date  on  which  such  Agreement  in  Implementation  is  concluded : 

1.  Effect  will  be  given  to  those  separate  sections,  articles  and 
procedural  annexes  of  the  proposed  Agreement  in  Implementation 
which  have  been  initialed  as  approved  by  the  authorized  representa- 
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tives  of  the  United  States  and  Spain  as  of  September  26,  1970. 
Effect  will  be  given  to  those  sections,  articles  and  procedural  an- 
nexes which  are  initialed  thereafter  and  prior  to  the  conclusion  of 
the  full  Agreement  in  Implementation  as  of  the  date  on  which  they 
are  initialed. 

2.  With  respect  to  the  matters  covered  by  those  separate  sections, 
articles,  and  annexes  not  yet  initialed  as  of  September  26,  1970, 
the  Government  of  Spain  will  continue  to  safeguard,  consistent 
with  prevailing  practices  and  within  the  spirit  and  letter  of  Chapter 
VIII  of  the  Agreement,  the  rights,  privileges  and  immunities  of  the 
Government  of  the  United  States  until  such  time  as  the  new  sections, 
articles  and  procedural  annexes  are  initialed. 

I  should  like  to  propose  that,  if  agreeable  to  your  Government, 
this  note,  together  with  your  reply,  shall  constitute  an  agreement 
between  our  two  Governments  relating  to  the  implementation  of  the 
Agreement,  with  effect  from  September  26,  1970. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

William  P.  Rogers 

Secretary  of  State  of  the 
United  States  of  America 

His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  A  fairs 
of  Spain. 
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Trafislation 

THE  MINISTER  OF  FOREIGN  AFFAIRS 

August  6,  1970 

Excellency: 

I  have  the  honor  to  refer  to  Your  Excellency's  note  dated  today, 
relating  to  the  Agreement  in  Implementation  of  Chapter  VIII  of  the 
Agreement  of  Friendship  and  Cooperation  between  Spain  and  the 
United  States  of  America,  the  translation  of  which  reads  as  follows : 

[For  the  English  language  text,  see  foregoing  note] 

I  have  the  honor  to  inform  Your  Excellency  that  the  Spanish 
Government  agrees  to  the  understandings  contained  in  the  note 
quoted  above. 

I  take  this  opportunity,  Mr.  Secretary  of  State,  to  renew  to  you  the 
assurances  of  my  highest  consideration. 

Gregorio  L6pez  Bravo 

Gregorio  L6pez  Bravo 
Minister  oj  Foreign  Affairs 

His  Excellency 

William  P.  Rogers, 

Secretary  oj  State  oj  the 

United  States  oj  America. 


[Exchanges  of  Letters] 


the  secretary  of  state 
washington 

August  6,  1970 

Dear  Mr.  Minister: 

During  the  term  of  the  new  Agreement  of  Friendship  and  Coopera- 
tion Between  the  United  States  of  America  and  Spain,  signed  on  be- 
half of  our  two  Governments  on  this  date,  the  Government  of  the 
United  States  is  prepared  to  contribute  to  the  funding  of  various  non- 
military  projects  as  are  specifically  agreed  upon  pursuant  to  the  spirit 
and  letter  of  the  Agreement,  subject,  when  necessary,  to  Congressional 
authorization  and  to  the  availability  of  funds. 
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It  is  understood  that  the  Executive  Branch  of  the  United  States 
Government  assumes  an  obHgation  to  seek  any  necessary  appropria- 
tions from  the  Congress  for  funding  of  such   agreed  non-military 
projects  above  described. 
Sincerely  yours, 

William  P.  Rogers 


William  P.  Rogers 


His  Excellency 

Gregorio  L6pez  Bravo, 

Minister  of  Foreign  Affairs 
of  Spain. 
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A  Su  Excelencia 

William  P.  Rogers, 

Secretario  de  Estado  de  los 

Estados  Unidos  de  Am^nca. 


Translation 

the  minister  of  foreign  affairs 

August  6,  1970 

Dear  Mr.  Secretary  of  State: 

I  have  the  honor  to  acknowledge  receipt  of  Your  Excellency's  note 
dated  today,  the  translation  of  which  reads  as  follows: 

[For  the  English  language  text,  see  foregoing  note] 

I  have  the  honor  to  inform  Your  Excellency  that  the  Spanish 
Government  has  taken  due  note  of  the  foregoing. 
I  am,  Mr.  Secretary  of  State, 


Sincerely  yours. 


Gregorio  L6pez  Bravo 

Gregorio  L6pez  Bravo 
Minister  of  Foreign  Afairs 


His  Excellency 

William  P.  Rogers, 

Secretary  of  State  of  the 

United  States  of  America. 


the  secretary  of  state 
washington 


August  6,  1970 

Dear  Mr.  Minister: 

During  the  Fiscal  Year  1971,  the  United  States  Government  would 
be  prepared  to  fund  up  to  $3  million  of  such  non-military  projects 


80-847  O— 72 30 
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as  may  be  agreed  upon  pursuant  to  the  Agreement  of  Friendship  and 
Cooperation  signed  between  the  United  States  and  Spain  on  this  date. 
Additionally,  the  Commission  for  Educational  Exchange  between 
the  United  States  and  Spain  (Fulbright  Commission)  is  now  devoting 
its  efforts  to  educational  reform.  Apart  from  the  above  mentioned 
$3  million,  the  Department  of  State  expects  to  increase  its  contribu- 
tion to  the  Commission  this  year,  thus  enhancing  its  capacity  to 
contribute  to  the  fulfillment  of  the  Spanish  educational  plan. 
Sincerely  yours, 

William  P.  Rogers 

William  P.  Rogers 

His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  oj  Foreign  Affairs 
of  Spain. 
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Translation 

the  minister  of  foreign  affairs 

August  6,  1970 

Dear  Mr.  Secretary  of  State: 

I  have  the  honor  to  refer  to  your  note  dated  today,  the  translation 
of  which  reads  as  follows: 

[For  the  English  language  text,  see  foregoing  note] 

I  have  the  honor  to  inform   Your  Excellency  that  the  Spanish 
Government  has  taken  due  note  of  the  foregoing. 
I  am,  Mr.  Secretary  of  State, 


Sincerely  yours, 


Gregorio  L6pez  Bravo 

Gregorio  L6pez  Bravo 
Minister  oj  Foreign  Affairs 


His  Excellency 

William  P.  Rogers, 

Secretary  of  State  of  the 

United  States  of  America. 
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TREATIES     AND     OTHER    INTERNATION^AL     ACTS    SERIES     6977 


DEFENSE 


Use  of  Military  Facilities  in  Spain 


Agreement  Between  the 
United  States  of  America 
and  Spain 


Madrid,  September  25,  1970 
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TREATIES    AND     OTHER    INTERNATIONAL     ACTS    SERIES    6977 


DEFENSE 

Use  of  Military  Facilities  in  Spain 


Agreement  Between  the 
United  States  of  America 
and  Spain 

Implementing  Chapter  VIII  of  the 
Agreement  of  Friendship  and  Cooperation 
of  August  6,  1970 


Signed  at  Madrid  September  25,  1970 


udth 


Procedural  Annexes  I  through  XIII  and 
Exchanges  of  Notes 
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SPAIN 

Defense:   Use  of  Military  Facilities  in  Spain 

Agreement  implementing  chapter  Vtll  of  the  agreement  of  friend- 
ship and  cooperation  of  August  6,  1970. 
Signed  at  Madrid  September  25,  1970; 
Entered  into  force  September  26,  1970. 
With  procedural  annexes  I  through  X///[^]  and  exchanges  of  notes. 


ACREEMEha  IN  IMPLEMENTATION  OF  CHAPTER  VIII  OF  THE 
AGREEMENT  OF  FRIENDSHIP  AND  COOPERATION  BETWEEN 
IHE   UNITED  STATES  OF  AMERICA  AND  SPAIN 
SIGNED  AUGUST  6,  1970 


PREAMBLE 
For  the  purpose  of  inpleaenting  Chapter  VIII  of  the  Agreement  of  Friendship  and  Co- 
operation between  the  Uhited  States  of  America  and  Spain  dated  August  6,  1970,  r2l 
(hereinafter  referred  to  as  "the  Agreeisent") ,  it  has  been  agreed  as  follows: 

DEFINITIONS 
For  the  purpose  of  this  Agreement,  the  terms  used  herein  and  in  the  Piwcedural 
Annexes  hereto  shall  have  the  following  meaning: 

1.  Facilities.  This  term  means  lands  and  constructions  within  Spanish  military 
installations. 


'  It  is  anticipated  that  additional  procedural  annexes  will  be  negotiated. 
«  TIAS  6924;  21  UST  1677. 
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2.   United  States  Personnel  in  Spain.  This  term  means  anyone  included  in  any  of  the 
following  three  categories  of  personnel: 

a.  Members  of  the  United  States  Forces.  This  terra  means: 

(1)  Military  Personnel.  This  term  means  personnel  belonging  to  the  land, 
sea  or  air  armed  forces  of  the  United  States  who  are  pennanently  or  temporarily 
assigned  to  Spain  by  military  orders  for  the  performance  of  official  duties,  in 
accordance  with  Chapter  VIII  of  the  Agreement  and  within  the  force  levels  es- 
tablished by  agreement  with  the  Spanish  Government. 

(2)  Civilian  Employees.  This  term  means  non-military  personnel  who  are 
nationals  of  or  ordinarily  resident  in  the  United  States  and  who  are  employed  in 
Spain  by  the  United  States  Forces,  whether  paid  from  appropriated  or  non- 
appropriated funds. 

(3)  Other  Civilian  Personnel.  This  term  means  employees  of  a  non- 
Spanish  and  noncommercial  organization  hereinafter  listed,  or  hereafter 
agreed  upon  by  the  Joint  Committee,  who  are  nationals  of  or  ordinarily  resident 
in  the  United  States  and  who,  solely  for  the  purpose  of  contributing  to  the 
welfare,  morale  or  education  of  the  United  States  Forces,  are  accompanying  those 
Forces  in  Spain.  These  organizations  shall  include: 

(a)  American  Red  Cross; 

(b)  University  of  Maryland; 

(c)  University  of  Southern  California;  and 

(d)  United  Services  Organization. 

(4)  Dependents .  This  term  means  members  of  the  families  of  personnel 
included  in  paragraphs  (1),  (2)  and  (3)  above,  who  depend  upon  such  persons  for 
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their  support  and  who  are  in  Spain. 'and,  in  any  case,  the  spouse  and  minor 
children  in  Spain  of  such  persons. 

b.  Personnel  Engaged  in  Exercises  or  Maneuvers.  This  terra  means  personnel 
belonging  to  the  land,  sea  or  air  armed  forces  of  the  United  States  who  are 
temporarily  in  Spain  for  the  purpose  of  engaging  in  military  exercises  or 
maneuvers  authorized  in  advance  by  the  Spanish  Government. 

c.  Members  of  Visiting  Units.  This  term  means  the  personnel  of  the  land, 
sea  or  air  armed  forces  of  the  United  States  who  temporarily  enter  Spain  aboard 
vessels  or  aircraft,  belonging  to  or  chartered  wholly  by  such  forces,  which  are 
in  Spanish  territory  on  visits  or  for  the  purpose  of  providing  logistic  support 
to  or  receiving  logistic  support  from  the  United  States  Forces. 

3.  Military  Unit.  This  term  means  an  operational,  logistic  or  administrative 
coooiand  or  element  thereof  of  the  land,  sea  or  air  amed  forces  of  the 
United  States  which: 

a.  In  accordance  with  Chapter  VllI  of  the  Agreement,  is  stationed  in  Spain 
either  for  the  purpose  of  maintaining  a  facility  used  by  the  United  States  Forces 
in  a  Spanish  military  installation  or  for  operations,  training,  or  other 
military  activities,  including  on  a  rotational  basis,  within  the  specific 
levels  agreed  upon;  or, 

b.  Although  not  included  in  the  preceding  subparagraph,  uses  such  a  facility, 
in  accordance  with  Chapter  VIII  of  the  Agreement,  for  authorized  military  purposes. 

4.  Joint  Committee.  This  term  means  the  Joint  Committee  on  defense  matters 
established  by  Article  36  of  the  Agreement. 

SECTION  I 
ADMINISTRATIVE  AND  MILITARY  MATTERS 
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ARTICLE  I 

1.  In  confoTDit/  with  the  provisions  of  Article  32  of  the  Agreement,  the  Govemfflent 
of  Spadn  has  authorized  the  Government  of  the  United  States  to  use  and  maintain, 
for  military  purposes,  certain  facilities  in  Spanish  military  installations,  as 
agreed  between  the  two  Governments. 

2.  The  United  States  Forces  are  authorized  to  lease  premises  for  housing  and 
offices,  and  to  contract  the  necessary  services  therefor.  Any  other  lease  or 
service  contract  with  private  persons  required  for  the  logistic  support  of  the 
Uiited  States  Forces  in  Spain  must  b^  authorized  by  the  Joint  Committee.  The 
premises  or  services  covered  by  these  leases  or  contracts  shall  not  be  considered 
as  military  installations  or  facilities  for  the  purpose  of  this  Section. 

3.  It  is  agreed  that  the  United  States  Forces  will  not  introduce  and  store  in 
Spain  any  toxic  chemical  munitions,  asphyxiant  or  toxic  chemical  agents  of  warfare, 
biological  means  of  warfare,  and  toxin  weapons  or  toxin  agents  of  either  biological 
or  chemical  origin. 

ARTICLE  II 

1.  Major  works  and  constructions,  substantial  installations  of  new  equipment, 
and  significant  changes  in  the  manner  or  degree  of  facilities  usage  by  the  United 
States  Forces  will  be  reviewed  and  agreed. upon  pursuant  to  the  provisions  of 
Articles  32  and  33(e)  of  the  Agreement. 

2.  The  costs  of  the  activities  referred  to  in  the  preceding  paragraph  will  be 
to  the  account  of  the  Government  of  the  United  States  except  when  the  two 
Governments  agree  otherwise. 

ARTICLE  III 


The  costs  of  training,  service,  materiel,  and  supplies  required  for  the  exercise 
of  the  functions  authorized  in  Spanish  military  installations  by  Article  32  of 
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the  Agreement  shall  be  shared  by  the  two  Governments  in  proportion  to  the  activities 
carried  on  by  each  party. 

ARTICLE  IV 

Pursuant  to  the  provisions  of  Article  33(a)  of  the  Agreement,  the  Spanish  Government 
assumes  the  obligation  of  adopting  security  measures  to  ensure  the  exercise  of  the 
functions  referred  to  in  Article  32  of  the  Agreement  and  the  Government  of  the  United 
States  will  be  responsible  for  the  necessary  supervision  and  protection  of  its 
personnel,  equipment,  and  materiel.  The  security  measures  which  each  Government 
shall  adopt  to  carry  out  the  provisions  of  this  Article,  and  of  the  appropriate 
Procedural  Annexes,  will  be  determined  in  each  case  by  the  appropriate  Spanish  or 
United  States  military  authorities,  pursuant  to  procedures  established  by  the 
Joint  Committee. 

ARTICLE  V 

At  each  Spanish  military  installation  in  which  the  United  States  Forces  are  granted 
facilities,  the  appropriate  military  authorities  of  Spain  and  the  United  States 
will  establish  rules  governing  maintenance,  administration,  traffic  and  similar 
matters  of  mutual  interest.  These  rules  will  conform  to  general  coordinating 
guidelines  and  review  procedures  issued  by  the  Joint  Committee. 

ARTICLE  VI 


1.  When,  in  accordance  with  the  provisions  of  Article  33(c)  of  the  Agreement,  the 
Government  of  the  United  States  plans  a  substantial  removal  of  its  equipment  froa 
a  Spanish  military  installation,  the  Joint  Committee,  at  the  proposal  of  the 
military  authorities  of  either  of  the  two  countries,  will  consult  regarding  the 
removal.  Should  the  Joint  Committee  determine  that  such  removal  would  bring 
about  adverse  security  consequences  and  is  unable  to  resolve  the  matter,  the 
two  Governments  will  consult  immediately  with  respect  to  appropriate  measures. 
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2.  If  the  military  authorities  of  the  United  States  decide,  before  or  at  the 
expiration  of  the  Agreement,  to  offer  for  disposal  in  Spain  any  equipment, 
materiel,  or  supplies  which  they  have  in  Spanish  territory,  the  Spanish  authorities 
shall  be  recognized  as  having  a  right  of  first  purchase  for  such  items  prior  to  any 
other  offer  for  disposal  in  Spain.  Any  transfer  under  this  paragraph  will  be 
handled  in  accordance  with  procedures  established  by  the  Joint  Committee. 

3.  The  Spanish  authorities  may  propose  the  purchase  of  any  other  equipment, 
materiel,  or  supplies  excess  to  the  needs  of  the  United  States,  including  equipment 
affected  by  the  termination  of  the  Agreement.   If  the  United  States  authorities 
agree  to  a  proposed  transfer,  it  will  be  handled  in  accordance  with  procedures 
established  by  the  Joint  Committee. 

4.  Under  the  terms  and  conditions  provided  in  Article  33(c)  and  (d)  of  the  Agreement, 
the  United  States  Forces  may  remove  all  their  property,  equipment  and  materiel,  in- 
cluding nonpermanent  constructions,  from  any  facility  used  and  maintained  by  them; 
however,  if  a  removal  is  in  connection  with  the  relinquishment  of  such  a  facility, 
the  United  States  Forces  shall  leave  the  lands  and  permanent  constructions  thereon 

in  serviceable  condition  for  use  by  Spanish  authorities,  provided  that  the  Govern- 
ment of  the  United  States  shall  incur  no  additional  expense  thereby.   In  the  course 
of  such  removals,  tlic  United  Status  Forces  will  exercise  reasonable  diligence  in 
preserving  the  permanent  constructions  in  serviceable  condition. 

5.  Any  equipment,  materiel  or  supplies  that  have  not  been  purchased  by  the  Spanish 
authorities  or  other  persons  in  Spain,  pursuant  to  paragraphs  2.  and  3.  of  this 
Article,  will  be  removed  from  Spain  by  the  United  States  before  the  end  of  the 
withdrawal  period  provided  for  in  Article  39  of  the  Agreement. 

ARTICLE  VII 


1.  For  the  exercise  of  the  functions  authorized  in  Chapter  VIII  of  the  Agreement, 
all  projects,  work,  or  construction  shall  be  carried  out  by  personnel  of  the 
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United  States  Forces  whose  presence  in  Spain  has  been  authorized,  or  by  Spanish 
contractors  who  meet  requirements  established  by  the  Spanish  Government  for  the 
execution  of  an  analogous  public  work  for  the  Spanish  Government,  and  who  are 
capable  of  doing  the  work  under  the  required  conditions  directly  or  through  a 
principal  contractor  of  the  United  States  selected  by  the  Government  of  the 
United  States. 

2.  When  it  is  not  feasible  to  carry  out  the  work  in  the  manner  established  in  the 
preceding  paragraph  the-  Joint  Committee  may,  as  an  exception,  authorize  its  per- 
formance through  competitive  bidding  outside  Spain,  in  all  cases  reserving  the  right 
to  approve  the  contract  award  made  by  the  United  States  authorities  if  the  success- 
ful bidder  is  a  national  of  a  third  country. 

3.  In  the  projects,  work,  and  construction  referred  to  in  this  Article,  Spanish 
materials,  labor,  and  equipment  will  be  used  as  widely  as  possible  consistent  with 
the  requirements  of  the  United  States  in  each  case,  as  set  forth  in  the  specifica- 
tions for  contract  performance  and  according  to  the  conditions  for  award,  which 
specifications  and  conditions  shall  be  as  contained  in  the  invitations  for  bids  or 
request  for  proposals  issued  by  the  United  States  authorities. 

ARTICLE  VIII 


1.  Ships,  aircraft  and  vehicles  of  the  land,  sea  or  air  armed  forces  of  the  United 
States,  as  well  as  other  United  States  ships  and  aircraft  chartered  wholly  by  such 
forces,  in  performance  of  the  functions'  authorized  in  the  Agreement,  may  enter  and 
leave  Spain,  at  the  Spanish  military  installations  referred  to  in  the  exchange  of  notes 
provided  for  in  Article  37  of  the  Agreement  or  at  other  locations  as  provided  in  the 
Procedural  Annexes.  In  the  same  manner  and  in  accordance  with  the  mentioned  con- 
ditions, these  ships,  aircraft  and  vehicles  may  carry  out  necessary  movements  between 
Spanish  military  installations  and  between  these  and  other  locations. 
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2.  Militaxy  units  stationed  in  Spain  may  move  about  within  Spanish  territory, 
jurisdictional  waters,  and  air  space,  when  such  movements  are  carried  out  for  the 
purpose  of  Chapter  VIII  of  the  Agreement.  Such  movements  shall  be  carried  out  in 
accordance  with  appropriate  Procedural  Annexes  to  this  Agreement,  and  the  general 
regulations  on  land,  sea  and  air  traffic  in  force  in  Spain.  Any  movement  not  covered 
by  the  provisions  of  the  Annexes  shall  require  the  authorization  of  the  Joint 
Committee.  Further,  the  Joint  Committee  shall  be  given  advance  notice  of  any 
■significant  movement,  and  may  hold  consultations  to  avoid  undue  interferences  with 
normal  Spanish  activities. 

3.  Other  ships,  aircraft  and  vehicles  may,  for  the  purposes  of  the  Agreement,  enter, 
leave,  or  stay,  in  the  vicinity  of  Spanish  military  installations,  subject  to  the 
provisions  and  control  measures  agreed  t^on  for  each  locality  by  the  Joint 
Committee,  with  the  Government  of  Spain  reserving  for  itself  the  right  of  veto  in 
connection  with  third  country  ships,  aircraft  or  vehicles. 

4.  The  Spanish  Government  reserves  the  normal  right  to  establish  within  its 
territory,  waters,  or  air  space  such  closed  or  restricted  areas  as  it  deems 
appropriate.  The  delimitation  of  these  areas  shall  be  communicated  to  the  United 
States  Forces  through  the  Joint  Committee  in  each  case.  The  Committee  shall 
negotiate  the  granting  of  exceptions  to  this  provision  when  requested  by  the  United 
States  Forces  in  Spain. 

5.  Movements  of  nuclear  powered  ships  in  Spanish  jurisdictional  waters,  as  well  as 
their  entry  into  and  departure  from  Spanish  ports,  shall  not  be  considered  to  be 
included  under  the  provisions  of  the  preceding  paragraphs;  these  movements  will  be 

in  accordance  with  authorization  by  the  Spanish  Government,  which  will  be  handled  through 
the  Joint  Committee. 

ARTICLE  IX 

For  the  exercise  of  the  functions  authorized  in  Oiapter  VIII  of  the  Agreement,  the 

United  States  Forces  within  the  level  of  forces  set  forth  in  the  exchange  of  notes 
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agreed  upon  by  both  Governments  and  other  militar/  units  whose  presence  in  Spain  has 
been  specially  authorized  by  the  Joint  Comoittee  may  use  the  public  services  of  Spain 
on  the  sane  terns  as  the  Spanish  military  forces. 

ARTICLE  X 

1.  The  sanitation  services  of  both  countries  will  cooperate,  when  necessary,  in  the 
study  and  adoption  of  measures  pertaining  to  the  maintenance  of  adequate  sanitary 
conditions  in  the  areas  neighboring  on  the  Spanish  military  installations. 

2.  All  military  commands  in  the  installations,  both  Spanish  and  United  States,  shall 
take  special  care  to  prevent  any  kind  of  contamination  of  the  environment  and  of 
nearby  waters.  When  necessary,  they  shall  take  appropriate  steps,  in  agreement  with 
their  respective  sanitation  services,  for  the  purification  of  the  environment  and 
waters. 

ARTICLE  XI 


The  United  States  may  establish,  maintain  and  operate,  within  the  facilities  used 
and  maintained  by  the  United  States  Forces  in  Spanish  military  installations, 
military  post  offices  for  the  use  of  the  United  States  personnel  in  Spain  in  the 
sending  of  mail  between  such  post  offices  in  Spain  and  between  such  post  offices 
and  other  United  States  post  offices. 

ARTICLE  XII 

1.  In  coordination  with  the  appropriate  Spanish  installation  commander,  the  United 
States  Forces  may  establish,  maintain  and  operate,  within  the  facilities  used  and 
naintaincd  in  Spanish  military  installations  by  the  said  Forces,  military  service 
exchanges,  commissaries,  mess  halls,  social  centers  and  recreational  service  areas 
for  the  use  of  the  United  States  personnel  in  Spain. 

2.  The  United  States  military  authorities,  in  agreement  with  the  Spanish  military 
authorities,  shall  adopt  adequate  measures  to  prevent  any  improper  use  of  these 
activities. 
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ARTICLE  XIII 

1.  For  the  exercise  of  the  functions  authorized  in  Chapter  VIII  of  the  Agreement, 
the  authorities  of  the  United  States  may  assign  to  and  maintain  in  Spanish  territory 
as  members  of  the  United  States  Forces  such  military  and  civilian  personnel,  together 
with  their  dependents,  as  are  necessary  for  the  maintenance  and  support  of  the 
agreed  facilities,  and  for  the  use  of  the  agreed  facilities  as  operational,  logistic 
or  training  bases  for  the  United  States  Forces.  The  United  States  authorities  will 
submit  to  the  Joint  Committee  a  quarterly  statement  of  the  number  of  the  military  and 
civilian  personnel  of  the  United  States  Forces  stationed  in  Spain  in  accordance  with 
this  paragraph. 

2.  The  United  States  Forces  may  bring  into  Spanish  territory  limited  numbers  of 
nationals  of  third  countries  with  required  specialized  skills  solely  for  employment 
by  the  United  States  Forces  or  their  contractors.  The  Spanish  authorities  will  be 
provided,  through  the  Joint  Committee,  with  a  list  of  the  names  and  nationalities 

of  such  civilians,  the  Spanish  authorities  reserving  the  right  not  to  authorize  their 
entry  in  Spain.  Decisions  in  these  cases  will  be  adopted  as  promptly  as  possible, 
in  order  not  to  cause  unnecessary  obstructions  and  delays  in  the  movements  of  personnel 
decided  upon  by  the  military  authorities  of  the  United  States. 

3.  The  ordinary  system  of  passports  in  force  in  Spanish  law  will  not  be  applicable 
to  the  military  members  of  the  United  States  personnel  in  Spain,  who  are  provided 
with  a  military  identification  card  and  who  may  initially  enter  Spanish  territory  by 
showing  that  card  and  a  copy  of  their  military  orders.  A  sample  of  this  military 
identification  card  will  be  furnished  to  the  Spanish  authorities  through  the 

Joint  Committee. 

4.  The  ordinary  system  of  passports  in  force  in  Spanish  law  will  apply  to  civilian 
members  of  the  United  States  personnel  in  Spain,  although  such  persons  are  excepted 
from  the  provisions  of  Spanish  law  with  regard  to  the  obtaining  of  visas  and  the 
registration  of  aliens. 
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5.  Rules  governing  official  identification  of  United  States  personnel  in  Spain  sub- 
sequent to  their  initial  entry  shall  be  established  in  the  Procedural  Annexes. 

6.  If,  once  in  Spanish  territory,  any  members  of  the  United  States  personnel  in 
Spain  should  lose  his  status,  the  United  States  authorities  shall  notify  the  Spanish 
authorities  through  the  Joint  Conunittee,  and  the  individual  shall  automatically  lose 
all  privileges  established  under  this  Agreement.  The  military  authorities  of  the 
United  States  shall  ensure  that  any  personnel  separated  from  the  military  service  in 
Spain  possess  a  valid  passport  with  proper  validation  by  the  Spanish  authorities.   In 
the  case  of  a  person  who  entered  Spain  with  a  passport  and  desires  to  remain  in  Spain, 
the  United  States  authorities,  whenever  possible,  will  assist  the  Spanish  authorities 
to  ensure  that  the  individual's  change  of  status  is  reflected  on  his  passport.   If, 
within  sixty  days  of  the  notification  referred  to  above,  a  former  member  of  the 
United  States  personnel  in  Spain  be  required  by  the  Spanish  authorities  to  leave 
Spain,  the  authorities  of  the  United  States  will  assure  that  transportation  out  of 
Spain  is  provided  within  a  reasonable  time  without  cost  to  the  Spanish  Government. 

SECTION  II 
CRIMINAL  JURISDICTION  AND  CLAIMS 

ARTICLE  XIV 

United  States  personnel  in  Spain  are  obligated  to  respect  the  laws  in  force  in  Spain 
and  to  abstain  from  all  activity  inconsistent  with  the  spirit  of  the  agreements 
existing  between  the  United  States  and  Spain,  in  particular,  from  all  political 
activity  in  Spain,  The  United  States  assumes  the  obligation  of  adopting  necessary 
acasurcs  to  this  end. 

ARTICLE  XV 

1.     Subject  to  the  provisions  of  this  Section 

a.     Tne  military  authorities  of  the  United  States  shall  have  the  right  to  exercise 
within  the  territory  under  Spanish  jurisdiction  such  criminal  and  disciplinary 
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jurisdiction  as  is  conferred  on  them  by  the  law  of  the  United  States  over  United 
States  personnel  in  Spain  for  offenses  punishable  under  the  military  law  of  the 
United  States. 

b.  The  authorities  of  Spain  shall  have  the  right  to  exercise  jurisdiction 
over  United  States  personnel  in  Spain  with  respect  to  offenses  committed  within 
the  territory  under  Spanish  jurisdiction  and  punishable  by  the  law  of  Spain. 

2. a.  The  military  authorities  of  the  United  States  shall  have  the  right  to 
exercise  exclusive  jurisdiction  over  United  States  personnel  in  Spain  with  respect 
to  offenses,  including  offenses  relating  to  its  security,  punishable  by  the  law  of 
the  United  States,  but  not  by  the  law  of  Spain. 

b.  The  authorities  of  Spain  shall  have  the  right  to  exercise  exclusive 
jurisdiction  over  United  States  personnel  in  Spain  with  respect  to  offenses,  includ- 
ing offenses  relating  to  the  security  of  Spain,  punishable  by  its  law,  but  not  by  the 
law  of  the  United  States. 

c.  For  the  purposes  of  this  paragraph  and  of  paragraph  3  of  this  Article  a 
security  offense  against  a  State  shall  include: 

CI)  treason  against  the  State; 

(2)  sabotage,  espionage  or  violation  of  any  law  relating  to  official  secrets 
of  that  State,  or  secrets  relating  to  the  national  defense  of  that  State. 

3.  For  the  sole  purpose  of  determining  whether  an  act  or  omission  is  a  punishable 
offense  under  the  law  of  Spain  or  under  the  military  law  of  the  United  States,  or 
both,  the  interpretation  of  the  law  of  Spain  by  the  Spanish  authorities  shall  be 
accepted  by  the  Government  of  the  United  States,  and  the  interpretation  of  the 
military  law  of  the  United  States  by  the  authorities  of  the  United  States  shall  be 
accepted  by  the  Spanish  authorities.  When,  by  application  of  the  foregoing 
provision,  it  is  determined  that  an  act  or  omission  is  a  punishable  offense  under 
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both  the  law  of  Spain  and  the  military  law  of  the  United  States,  thereby  giving  rise  to 
concurrent  rights  to  exercise  jurisdiction,  the  following  rules  shall  be  applied: 

a.  The  military  authorities  of  the  United  States  shall  have  the  primary  right  to 
exercise  jurisdiction  over  United  States  personnel  in  Spain  subject  to  the  military  law 
of  the  United  States  for  the  following  offenses  punishable  under  such  law: 

(1)  offenses  solely  against  the  property  or  security  of  the  United  States,  or 
offenses  solely  against  the  person  or  property  of  a  member  of  the  IMited  States  personnel 
in  Spain; 

(2)  offenses  arising  out  of  any  act  or  omission  done  in  the  performance  of 
official  duty. 

b.  The  authorities  of  Spain  shall  have  the  primary  right  to  exercise  jurisdiction 
over  United  States  personnel  in  Spain  in  relation  to: 

(1)  offenses,  not  included  within  the  provisions  of  subparagraph  3. a. (2)  of 
this  Article,  solely  against  the  property  or  security  of  the  Spanish  State,  or  solely 
against  the  person  or  property  of  Spanish  nationals; 

(2)  any  other  offense  over  which  the  military  authorities  of  the  United  States 
do  not  possess  the  primary  right  to  exercise  jurisdiction  under  subparagraph  3. a.  of 
this  Article. 

ARTICU  XVI 

1.  When  a  member  of  the  United  States  personnel  in  Spain  other  than  a  dependent  is 
charged  with  an  offense  by  the  Spanish  authorities,  the  military  authorities  of  the 
United  States,  if  the  circumstances  warrant,  will  issue  a  certificate  verifying  the  fact 
that  the  alleged  offense  arose  out  of  an  act  or  omission  done  in  the  performance  of 
official  duty.  The  certificate  will  be  transmitted  to  the  appropriate  Spanish 
authorities,  by  whom  it  will  be  considered  sufficient  proof  of  such  fact  for  the  purpose 
of  paragraph  3.a. (2)  of  Article  XV  of  this  Agreement,  without  prejudice  to  the 
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provisions  of  paragraph  2  of  this.  Article. 

2.   In  those  cases  where  the  appropriate  authorities  of  Spain  consider  that  discussion 
of  a  certificate  of  official  duty,  issued  in  accordance  with  paragraph  1  of  this  Article, 
is  required,  it  shall  be  made  the  subject  of  review  in  the  Joint  Committee,  provided  a 
request  for  review  is  received  by  the  Joint  Committee  within  ten  days  from  receipt  of 
the  certificate  by  the  Spanish  authorities.  However,  if  within  the  ten  day  period, 
the  Spanish  authorities  notify  the  Joint  Committee  that  for  special  reasons  they  wish 
to  consider  the  matter  further,  such  authorities  shall  have  an  additional  period  of  ten 
days  within  which  to  present  a  request  to  the  Joint  Committee  for  review.  The  Joint 
Committee  will  complete  its  review  expeditiously  and  in  any  event  within  thirty  days  fron 
the  receipt  of  the  request  for  review.  7 

ARTICLE  XVII 

1.   Recognizing  how  important  it  is  that  the  United  States  military  authorities  duly 
fulfill  their  responsibilities  for  the  maintenance  of  good  order  and  discipline  among 
the  United  States  personnel  in  Spain,  and  considering  that  the  exercising  of 
disciplinary  and  criminal  jurisdiction  is  an  efficient  means  to  this  end,  the  competent 
Spanish  authorities  are  empowered  to  waive  in  favor  of  the  United  States  military 
authorities  the  primary  right  of  Spain  to  exercise  jurisdiction  as  set  forth  in  para- 
graph 3.b.  of  Article  XV  of  this  Agreement,  subject  to  the  following  rules: 

a.  The  United  States  military  authorities  may  request  the  competent  Spanish 
authorities  for  a  waiver  by  Spain  of  the  said  right.  The  request  may  be  presented  in 
writing  no  later  than  15  days  after  the  date  of  notification  to  the  United  States 
military  authorities  of  the  initiation  of  proceedings  against  a  member  of  the  United 
States  personnel  in  Spain. 

b.  When  the  competent  Spanish  authorities  determine  there  is  a  particular  interest 
that  requires  Spain  to  exercise  its  primary  right  of  jurisdiction,  they  shall  so  notify 
the  United  States  military  authorities  in  writing  within  a  period  of  30  days  from  the 
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date  of  receipt  of  the  request  for  waiver,  or  within  such  shorter  period  of  time  as  ma/ 
be  established  pursuant  to  the  provisions  of  paragraph  4  of  this  Article.  If  such 
notification  is  not  given  within  the  indicated  period,  the  request  will  be  considered 
as  accepted  and  the  United  States  military  authorities  will  be  free  to  exercise  their 
jurisdiction. 

2.  The  following  offenses  are  examples  of  those  cases  in  which  the  competent  Spanish 
authorities  may  determine  there  is  a  particular  interest  that  requires  Spain  to 
exercise  its  primary  right  of  jurisdiction: 

a.  offenses  against  the  security  of  the  Spanish  State  in  the  cases  listed  in  para- 
graph 2.C.  of  Article  XV  of  this  Agreement; 

b.  offenses  causing  the  death  of  a  human  being,  robbery  or  rape;  and, 

c.  attempts  to  commit  or  participation  in  any  of  the  offenses  referred  to  in  sub- 
paragraphs a.  and  b.  of  this  paragraph. 

3.  In  those  cases  when,  in  application  of  the  provisions  of  paragraph  1  of  this 
Article,  Spain  waives  its  primary  right  to  exercise  jurisdiction  in  favor  of  the 
United  States  military  authorities,  the  following  provisions  shall  be  observed: 

a.  The  Spanish  Government  may  appoint  an  observer  to  be  present  at  the  sessions 
of  any  United  States  court-martial  which  hears  the  case.  Whenever  possible,  such 
sessions  shall  take  place  in  Spanish  territory. 

b.  The  waiver  by  Spain  of  its  right  to  exercise  jurisdiction  shall  in  no  case 
imply  any  loss  of  the  rights  recognized  for  injured  parties  in  Articles  XXVII  and  XXX 
of  this  Agreement. 

4.  In  order  to  implement  the  foregoing  provisions  of  this  Article  and  to  facilitate 
prompt  decisions  with  regard  to  minor  offenses  committed  in  Spanish  territory  by 
United  States  personnel  in  Spain  subject  to  the  military  law  of  the  United  States, 
appropriate  rules  may  be  established  through  consultations  between  the  appropriate 
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authorities  of  the  two  Governments.  Such  rules  may   include  the  simplification  of 
procedures  as  deemed  appropriate  b/  the  two  Governments. 

S.  The  military  authorities  of  the  United  States  shall  give  sympathetic  consideration  to 
requests  submitted  in  writing  by  the  Spanish  authorities  for  waivers  of  the  primary 
right  of  the  United  States  to  exercise  jurisdiction  pursuant  to  paragraph  3. a.  of 
Article  XV  of  this  Agreement,  in  cases  wherein  Spain  considers  such  waivers  to  be  of 
special  interest.  The  United  States  military  authorities  shall  notify  the  Spanish 
authorities  in  writing  of  their  decision  regarding  such  requests  within  30  days  of  their 
receipt.   If  such  notification  is  not  given  within  that  time  limit,  the  request  will  be 
considered  to  have  been  accepted  and  the  Spanish  authorities  will  be  free  to  exercise 
their  jurisdiction. 

ARTICLE  XVIII 

1.  Within  the  limits  of  their  respective  legal  powers,  the  military  authorities  of  the 
United  States  and  the  authorities  of  Spain  shall  mutually  assist  each  other  in  the 
arrest  of  members  of  the  United  States  personnel  in  Spain  who  are  in  Spanish  territory. 

2.  The  authorities  of  Spain  shall  immediately  notify  the  military  authorities  of  the 
United  States  of  the  arrest  of  any  member  of  the  United  States  personnel  in  Spain. 

3.  The  custody  of  a  member  of  the  United  States  personnel  in  Spain,  who  is  legally 
subject  to  detention  by  the  military  authorities  of  the  United  States  and  over  whom 
Spanish  jurisdiction  is  to  be  exercised,  shall  be  the  responsibility  of  the  United  States 
military  authorities,  at  their  request,  until  the  conclusion  of  all  judicial  proceedings 
and,  when  appropriate,  until  his  surrender  is  requested  by  the  competent  Spanish 
authorities  for  execution  of  the  sentence.  During  such  period  of  custody  by  the  United 
States  military  authorities,  those  authorities,  within  the  legal  powers  given  them  by 
the  military  law  of  the  United  States,  shall  give  full  consideration  to  the  decisions 

of  the  competent  Spanish  authorities  regarding  conditions  of  custody.  The  United  States 
military  authorities  shall  guarantee  his  imnediate  appearance  before  the  competent 
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Spanish  authorities  in  an/  proceedings  that  may  require  his  presence  and,  in  any  case, 
his  appearance  at  the  trial. 

ARTICLE  XIX 

Confinement  imposed  by  a  Spanish  court  upon  a  member  of  the  United  States  personnel  in 
Spain  shall  be  served  in  penal  institutions  agreed  upon  for  that  purpose  by  the  Joint 
Coofflittee.  The  Spanish  authorities  fully  guarantee  to  the  authorities  of  the  United 
States  the  right  to  visit  such  persons  at  any  time  and  to  provide  them  with  such  material 
assistance  as  the  authorities  of  the  United  States  deem  appropriate,  in  accordance  with 
the  pertinent  Spanish  prison  regulations. 

ARTICLE  XX 


1.  The  military  authorities  of  the  United  States  and  the  authorities  of  Spain  shall 
assist  each  other  in  the  carrying  out  of  all  necessary  investigations  into  offenses,  and 
in  the  collection  and  production  of  evidence,  including  the  seizure  and,  in  proper  cases, 
the  delivery  of  objects  connected  with  an  offense.  The  delivery  of  such  objects  may, 
however,  be  made  subject  to  their  re:uxn  within  the  time  specified  by  the  authority 
delivering  them. 

2.  The  military  authorities  of  the  United  States  and  the  authorities  of  Spain  shall 
assist  each  other  in  obtaining  the  appearance  of  witnesses  necessary  for  the  proceedings 
conducted  by  such  authorities  within  Spain. 

3.  The  military  authorities  of  the  United  States  and  the  authorities  of  Spain  shall 
notify  each  other  of  the  disposition,  including  the  sentence  if  any,  of  all  cases  in 
which  there  are  concurrent  rights  to  exercise  jurisdiction. 

ARTICLE  XXI 

1.  The  military  authorities  of  the  United  States  may  not  carry  out  a  death  sentence  in 
Spanish  territory. 

2.  A  death  sentence  imposed  ij^pon  a  member  of  the  United  States  personnel  in  Spain  by 
the  Spanish  authorities  in  a  case  over  which  Spain  exercises  jurisdiction  under  the 


470 


provisions  of  this  Agreement  may  be  carried  out  only  by  a  method  of  execution  utilized 
under  both  Spanish  and  United  States  law. 

ARTICLE  XXII 

Where  an  accused  has  been  tried  in  accordance  with  the  provisions  of  this  Agreement 
either  by  the  military  authorities  of  the  United  States  or  the  authorities  of  Spain  and 
has  been  acquitted,  or  has  been  convicted  and  is  serving,  or  has  served,  his  sentence, 
or  his  sentence  has  been  remitted  or  suspended,  or  he  has  been  pardoned,  he  may  not  be 
tried  again  for  the  same  offense  within  the  territory  of  Spain  by  the  authorities  of  the 
other  State.  However,  nothing  in  this  Article  shall  prevent  the  military  authorities 
of  the  United  States  from  trying  a  military  member  of  the  United  States  personnel  in 
Spain  for  any  violation  of  rules  of  discipline  arising  from  an  act  or  omission  which 
constituted  an  offense  for  which  he  was  tried  by  the  authorities  of  Spain. 

ARTICLE  XXIII 

The  United  States  and  Spain  agree  that  whenever  a  member  of  the  United  States  personnel 
in  Spain  is  prosecuted  under  the  jurisdiction  of  Spain  he  shall  be  entitled  to  the  most 
favorable  application  of  the  following  trial  safeguards,  which  are  common  to  both  legal 
systems : 

1.  To  be  tried  as  promptly  as  possible; 

2.  To  be  informed,  in  advance  of  trial,  of  the  specific  charge  or  charges  made  ' 
against  him; 

3.  To  be  confronted  with  and  to  cross-examine  the  witnesses  against  him; 

4.  To  have  compulsory  process  for  obtaining  witnesses  in  his  favor,  if  they 
are  within  the  jurisdiction  of  Spain; 

5.  To  have  legal  representation  of  his  own  choice  for  his  defense  throughout  all 
investigative  and  judicial  phases  of  the  entire  proceedings  or,  at  his  election,  to  have 
legal  representation  appointed  by  the  court  at  no  cost  to  him  under  the  same  terms  and 
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conditions  applicable  to  Spanish  citizens; 

6.  If  he  considers  it  necessary,  to  have  the  services  of  a  competent  interpreter; 

7.  To  communicate  with  a  representative  of  the  Government  of  the  United  States  and 
to  have  such  a  representative  present  at  his  trial; 

8.  Not  be  held  guilty  of  a  criminal  offense  on  account  of  any  act  or  omission  which 
did  not  constitute  a  criminal  offense  under  the  law  of  Spain  at  the  time  it  was  committed; 

9.  To  be  present  at'His  trial  which  shall  be  public.  However,  without  prejudice 
to  the  trial  safeguards  listed  in  this  Article,  persons  whose  presence  is  not 
necessary  may  be  excluded,  if  the  court  so  decides  for  reasons  of  public  order  or 
morality. 

10.  To  have  the  burden  of  proof  placed  upon  the  prosecution; 

11.  To  be  protected  from  the  use  of  a  confession  or  other  evidence  obtained  by 
illegal  or  improper  means; 

12.  Not  to  be  compelled  to  testify  against  or  otherwise  incriminate  himself; 

13.  Not  to  be  required  to  stand  trial  if  he  is  physically  or  mentally  unfit  to  stand 
trial  and  participate  in  his  defense; 

14.  Not  to  be  tried  or  punished  more  than  once  for  the  same  offense; 

15.  To  have  the  right  to  appeal  a  conviction  or  sentence; 

16.  To  have  credited  to  any  sentence  of  confinement  his  period  of  pretrial  con- 
finemont  in  a  confinement  facility  of  the  United  States  or  Spain;  and 

17.  In  any  proceeding  before  a  contraband  court,  to  have  the  right  to  counsel  and 
other  trial  safeguards  guaranteed  by  this  Article. 
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ARTICLE  XXIV 

For  the  purpose  of  Articles  XXVI  and  XXVII  of  this  Agreement,  the  tern  "civilian 
employees  of  the  United  States  Forces"  also  includes  "local  labor  personnel",  vfithin 
the  meaning  of  Article  XXXIV  of  this  Agreement,  when  such  personnel  are  acting  in  the 
performance  or  official  dut/  assigned  to  them  by  the  United  States  Forces.  This  tera 
does  not  include  contractors  of  the  United  States  and  the  employees  of  such  con- 
tractors, nor  does  it  include  other  civilian  personnel  of  the  United  States  Forces. 

ARTICLE  XXV 

1.  Each  Government  waives  all  its  claims  against  the  other  for  damages,  in  Spanish 
territory,  to  the  properties  owned  or  used  by  said  Government  if  the  damage: 

a.  Was  caused  by  military  personnel  or  civilian  employees  of  the  armed  forces  of  the 
other  Government  in  the  perfoiinance  of  official  duties;  or 

b.  Was  caused  by  use  of  any  vehicles,  ship  or  aircraft  owned  or  utilized  by  the 
other  Government  and  used  by  its  armed  forces,  provided  that  the  vehicle,  ship  or  air- 
craft causing  the  damage  was  being  used  for  official  purposes. 

Each  of  the  two  Governments  waives  all  its  claims  against  the  other  for  rescue  or  salvage, 
either  maritime  or  aerial,  provided  that  the  rescued  or  salvaged  ship,  aircraft  or  cargo 
was  owned  by  the  other  Government  and  used  by  its  anned  forces  at  the  time  of  the 
incident. 

2.  Each  Government  waives  all  its  claims  against  the  other  for  injury  or  death 
suffered  by  military  personnel  or  civilian  employees  of  its  armed  forces  while  the  said 
military  personnel  or  civilian  employees  were  engaged  in  the  performance  of  official 
duties. 

3.  For  the  purpose  of  this  Article,  it  is  understood  that  "local  labor  personnel" 
within  the  meaning  of  Article  XXXIV  of  this  Agreement  shall  be  considered  as  civilian 
employees  of  the  armed  forces  of  the  United  States. 
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ARTICLE  XXVI 

1.  Military  members  <,£  the  United  States  personnel  in  Spain  and  civilian  employees  of 
the  United  States  Forces  shall  not  be  subject  to  suit  before  Spanish  courts  or  authorities 
for  claims  arising  out  of  acts  or  omissions  attributable  to  such  persons  done  in  the 
performance  of  their  official  duties.  Such  claims  may  be  presented  to  the  Spanish 
Military  Administration  and  processed  according  to  the  provisions  contained  in  Article 
XXVII  of  this  Agreement. 

2.  If  it  should  be  necessary  to  determine  the  applicability  of  paragraph  1  of  this 
Article,  the  military  authorities  of  the  United  States  may  issue  an  official  certificate 
stating  that  a  certain  act  or  omission  of  a  military  member  of  the  United  States  per- 
sonnel in  Spain  or  civilian  employee  of  the  United  States  Forces  was  done  in  the  per- 
formance of  his  official  duties.  The  Spanish  authorities  will  accept  such  certificate 
as  sufficient  proof  of  the  performance  of  official  duty.  When  in  a  particular  case  the 
Spanish  authorities  consider  that  a  certificate  of  official  duty  requires  clarification, 
it  shall  be  the  subject  of  expeditious  review  by  the  Joint  Committee. 

ARTICLE  XXVII 

Claims,  other  than  contractual  claims,  for  damages  arising  out  of  acts  or  omissions  done 
in  the  performance  of  official  duties  by  military  members  of  the  United  States  personnel 
in  Spain  or  civilian  employees  of  the  United  States  Forces,  or  out  of  any  other  act, 
omission  or  occurrence  for  which  the  United  States  armed  forces  are  legally  responsible, 
and  causing  injury  or  damage  in  Spain  to  persons  or  property  shall  be  dealt  with  by  the 
Spanish  authorities  in  accordance  with  the  following  provisions: 

1.  Claims  for  damages  shall  be  presented,  processed  and  decided  according  to  the 
rules  of  Spanish  law  applicable  to  claims  arising  from  the  activities  of  the  armed 
forces  of  Spain. 

2.  The  appropriate  Spanish  authorities  shall  decide  on  the  admissibility  of  the 
claim  and,  when  the  case  warrants,  the  amount  of  damages  to  be  awarded,  and  shall  pay 
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the  anount  to  the  claimant  or  claimants. 

3.  Payments  made  by  the  appropriate  Spanish  authorities  under  the  provisions  of 
paragraph  2  of  this  Article,  whether  decided  administratively  or  determined  by  court 
decision,  shall  be  binding  and  conclusive  upon  the  Governments  of  Spain  and  the  United 
States.  The  military  authorities  of  the  United  States  shall  be  informed  through  the 
Joint  Committee  of  the  payment  in  a  detailed  report  giving  background  data,  legal 
grounds  for  the  decision,  procedures  followed,  and  the  decision  taken,  accompanied  by 
a  proposal  for  the  sharing  of  the  sum  involved  in  conformity  with  the  terms  of  para- 
graph 4  of  this  Article. 

4.  Payments  made  by  the  appropriate  Spanish  authorities  under  the  provisions  of 
paragraph  2  of  this  Article  shall  be  shared  between  the  parties  as  follows: 

a.  Where  the  United  States  alone  is  responsible  the  amount  awarded  or  adjudged 
shall  be  shared  in  the  proportion  of  25  percent  chargeable  to  the  Government  of  Spain 
and  75  percent  chargeable  to  the  Government  of  the  United  States. 

b.  Where  the  United  States  and  Spain  are  jointly  responsible  for  the  damage, 
the  amount  awarded  or  adjudged  shall  be  apportioned  between  them  according  to  their 
comparative  responsibi^ty,  but,  in  any  case,  no  more  than  75  percent  of  the  amount 
shall  be  chargeable  to  the  United  States.  Where  the  damage  was  caused  by  the  aimed  forces 
of  the  United  States  or  Spain,  or  jointly,  and,  because  of  insufficient  evidence,  it 

is  not  possible  to  attribute  the  damage  specifically  to  one  of  the  forces  or  to 
apportion  the  damage  between  the  forces  according  to  their  comparative  responsibility, 
the  amount  awarded  or  adjudged  shall  be  shared  equally  between  Spain  and  the  United 
States. 

c.  The  proposed  distribution  referred  to  in  paragraph  2  of  this  Article  shall 
be  regarded  as  having  been  accepted  by  the  military  authorities  of  the  United  States, 
unless  those  authorities,  within  60  days  after  receipt  of  the  proposal,  request 
consultations  in  the  Joint  Committee,  which  consultations  shall  be  undertaken 
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expeditiously.  If,  within  60  days  after  the  request  by  the  military  authorities  of  the 
United  States,  such  consultations  do  not  result  in  agreement  regarding  an  appropriate 
distribution,  the  matter  shall  be  referred  to  an  arbitrator  selected  by  agreement  be- 
tween the  two  Governments  from  among  the  nationals  of  Spain  who  hold  or  have  held  high 
judicial  office.  The  arbitrator  shall  decide  a  formula  of  distribution  in  accord  with 
the  principles  of  subparagraphs  a.  and  b.  above,  and  his  decision  shall  be  binding  and 
conclusive  on  the  two  Governments.  The  compensation  of  the  arbitrator  shall  be  fixed 
by  agreement  between  the  two  Governments  and  shall,  together  with  the  necessary  ex- 
penses incidental  to  the  performance  of  his  duties,  be  shared  equally  by  them. 

S.  Every  three  months  a  statement  of  the  sums  paid  by  the  Spanish  authorities  in 
the  course  of  the  three-month  period  in  respect  of  every  case  regarding  which  the 
proposed  distribution  has  been  accepted  by  the  military  authorities  of  the  United 
States  shall  be  sent  to  the  appropriate  United  States  authorities  together  with  a  request 
for  reimbursement.  Such  reimbursement  shall  be  made  in  Spanish  currency  within  the 
shortest  possible  time,  but  not  more  than  60  days  from  the  receipt  of  such  request  for 
reimbursement. 

ARTICLE  XXVIII 


Claims  for  injury  or  damage  to  persons  or  property  in  Spain  caused  by  reason  of  exercises 
or  maneuvers  carried  out  by  the  United  States  Forces  with  the  express  authorization  of 
the  Spanish  Government  shall  be  governed  by  the  agreement  reached  in  each  case  by  the 
authorities  of  the  two  Governments. 

ARTICLE  XXIX 

The  Government  of  the  United  States  shall  require  that  insurance  contracts  be  effected 
to  cover  civil  liabilities  that  may  be  incurred  in  Spanish  territory  as  a  result  of  acts 
or  omissions  done  in  the  performance  of  duty  by  employees  of  contractors  and  sub- 
contractors of  the  United  States  Forces,  or  by  those  members  of  the  United  States 
personnel  in  Spain,  other  than  dependents,  to  whom  the  provisions  of  Articles  XXVI  and 
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XXVII  of  this  Agreement  are  not  applicable.  The  terms  and  conditions  of  such  insurance 
contracts  shall  be  determined  in  an  appropriate  procedural  annex. 

ARTICLE  XXX 

1.  Damage  or  injury  caused  in  Spanish  territory  to  persons  or  property  by  acts  or 
omissions  of  military  members  of  the  United  States  personnel  in  Spain  or  civilian  employees 
of  the  United  States  Forces  not  done  in  the  performance  of  official  duties  may,  at  the 
election  of  the  claimant,  be  dealt  with  by: 

a.  The  prosecution  of  a  suit  before  a  Spanish  civil  court;  or 

b.  A  claim  against  the  Government  of  the  United  States,  processed  through  the  foUow- 

f 
ing  procedures: 

(1)  The  claim,  addressed  to  the  United  States  Foreign  Claims  Commission,  will  be 
submitted  to  the  Secretariat  of  the  Joint  Committee; 

(2)  After  having  obtained  precise  information,  the  Secretariat  will  issue  a 
detailed  report  on  the  claim  submitted  and  the  damages  sought; 

(3)  Within  60  days  of  receipt  by  the  Secretariat,  the  claim,  with  the  report  of 
the  Secretariat,  will  be  transmitted  to  the  Foreign  Claims  Commission  for  decision; 

(4)  The  decision  of  the  Foreign  Claims  Commission  will  be  final. 

2.  The  filing  of  a  suit  before  a  Spanish  civil  court  against  a  military  member  of  the 
United  States  personnel  in  Spain  or  civilian  employee  of  the  United  States  Forces  will  be 
considered  to  be  the  renunciation  of  any  right  of  the  Spanish  Government  or  of  the  person 
filing  the  suit  to  compensation  by  the  Government  of  the  United  States  in  accordance 
with  this  Article.  However,  when  such  a  suit  is  terminated  because  of  the  issuance 

by  the  military  authorities  of  the  United  States  of  the  certificate  of  official  duty 
referred  to  in  paragraph  2  of  Article  XXVI  of  this  Agreement,  a  claim  may  be  processed 
according  to  the  provisions  of  Article  XXVII  of  this  Agreement. 
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ARTICLE  XXXI 

The  compulsory  insurance  of  official  motor  vehicles  of  the  United  States  Government  and  of 
privately  owned  vehicles  belonging  to  United  States  personnel  in  Spain  shall  continue  to 
be  regulated  by  the  Agreement  of  November  30,  1965,  as  supplemented  by  the  rules  agreed 
on  for  its  implementation  dated  March  2S,  1966,  or  by  any  other  agreement  that  may  replace 
it.  The  aforesaid  Agreement  and  rules,  or  those  that  may  replace  them,  shall  have  prior 
application  with  respect  to  the  filing  and  settlement  of  claims  arising  from  the  operation 
of  the  said  vehicles  in  accordance  with  the  provisions  of  Articles  XXVII  and  XXX  of  this 
Agreement . 

ARTICLE  XXXII 


The  military  authorities  of  the  United  States  shall  render  all  assistance  permitted  by   , 
United  States  law  to  secure  compliance  with  judgments,  decisions,  orders  and  settlements 
in  connection  with  civil  liabilities  established  by  Spanish  courts  and  authorities. 

ARTICLE  XXXIII 


The  provisions  of  this  Section  shall  not  apply  to  any  offenses  committed,  any  acts  or 
omissions  occurring,  or  any  claims  arising  before  the  entry  into  force  of  this  Agreement. 
Such  offenses,  acts,  omissions,  or  claims  shall  be  governed  by  the  appropriate  provisions 
of  the  Technical  Agreement  Annex  to  the  Def  en  Agreement  of  September  26,  1953,  and  its 
implementing  agreements  and  regulations. 

SECTION  III 
LABOR  MATTERS 

ARTICLE  XXXIV 

The  term  "local  labor  personnel"  used  in  this  Section  means  persons,  other  than  United 
States  personnel  in  Spain,  engaged  in  labor  activity  to  meet  the  needs  of  the  United 
States  Forces  in  Spanish  military  installations,  including  the  activities  referred  to 
in  Article  XII  of  this  Agreement. 

ARTICLE  XXXV 

1.  Theemployment  relationship  to  which  this  Section  refers  shall  be  between  the  local 
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labor  personnel  and  the  Spanisli  Military  Administration  who  hire  them,  although  the 
assignment  of  such  personnel  to  their  jobs  and  their  direction  shall  be  the  responsibility 
of  the  United  States  Forces. 

2.  On  the  date  of  contract  replacement  provided  for  in  paragraph  2  of  Article  XLII  of 
this  Agreement,  the  employment  relationship  of  local  labor  personnel  shall  be  adapted  to 
the  terms  of  this  Section. 

3.  The  labor  regulations  applicable  to  non-Civil  Service  civilian  personnel  of  the 
Spanish  Military  Administration,  hereinafter  referred  to  as  "the  Spanish  Regulations," 
will  govern  the  terms  and  conditions  of  employment  of  local  labor  personnel,  except 
with  reference  to  the  modifications  or  alterations  established  in  specific  provisions 
of  this  Section. 

4.  Each  military  installation  utilizing  local  labor  personnel  will  have  a  Personnel  List 
reflecting  the  needs  and  data  referred  to  in  paragraph  1  of  Article  XXXVII  of  this  Agree- 
ment. The  List  will  include  administrative  personnel  whose  services  are  used  by  the 
United  States  Forces  to  carry  out  the  responsibilities  of  the  said  Forces  under  this 
Section.   To  facilitate  the  preparation  of  the  said  Lists,  the  United  States  Forces  will, 
no  later  than  60  days  after  the  entry  into  force  of  this  Agreement,  provide  to  the 
Spanish  Military  Administration  a  listing  by  categories  of  the  number  of  positions 
utilized  at  each  installation  on  the  said  date  of  entry  into  force. 

ARTICLE  XXXVI 

The  Spanish  Military  Administration  will  be  responsible  for  the  employment  of  local 
labor  personnel,  as  provided  in  this  Section,  and  as  the  employer  will  exercise  the 
following  rights  and  responsibilities: 

1.  Develop  jointly  with  the  United  States  Forces,  through  the  Joint  Committee,  the 
terms,  conditions,  and  rules  relating  to  the  utilization  of  local  labor  personnel  by  the 
United  States  Forces. 
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2.  Issue  calls  for  and  refer  to  the 'United  States  Forces  persons  considered  qualified 
for  appointment,  as  requested  by  the  United  States  Forces.  To  assist  the  United  States 
Forces  in  selection  of  personnel,  a  sufficient  number  of  qualified  applicants  to  meet 
the  needs  of  the  United  States  Forces  will  be  referred  for  each  vacant  position. 

3.  Effect  appointments  for  utilization  by  the  United  States  Forces,  terminations  of 
such  utilization,  and  other  appropriate  personnel  actions  as  requested  by  the  United 
States  Forces,  in  accordance  with  the  Spanish  Regulations. 

4.  Effect  disciplinary  actions  as  initiated  by  the  United  States  Forces,  in  accordance 
with  the  Spanish  Regulations. 

5.  Pay  local  labor  personnel,  in  accordance  with  payrolls  prepared  by  the  United  States 
Forces  in  advance  of  the  regulation  paydays,  their  salaries,  wages,  and  any  other 
emoluments  to  which  they  may  be  entitled.  The  Spanish  Military  Administration  will 
inform  the  United 'States  Forces  of  all  deductions  required  by  Spanish  law  which  will  be 
reflected  in  the  said  payrolls. 

ARTICLE  XXXVII 

In  order  to  guarantee  greater  efficiency  in  the  labor  relationship,  and  as  the  user  'of 
the  services  of  local  labor  personnel,  the  United  States  Forces  will  exercise  the 
following  rights  and  responsibilities: 

1.  Determine,  in  accordance  with  their  needs,  the  number,  types,  levels  of  compensation 
including  bonuses  and  fringe  benefits,  and  qualification  requirements  of  positions  to 

be  filled  by  local  labor  personnel,  and  transmit  such  determinations  to  the  Spanish 
Military  Administration.  The  level  of  compensation  for  a  position  shall  not  be  less  than 
as  established  for  such  position  by  the  Spanish  Regulations. 

2.  Determine  the  selection  for  appointment  as  local  labor  personnel,  on  a  temporary  or 
indefinite  basis,  from  among  persons  referred  by  the  Spanish  Military  Administration.  On 
an  exceptional  basis,  the  United  States  Forces  may  directly  recruit  and  select  persons  for 
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appointment  to  positions  having  a  technical  nature  or  specialized  requirements,  and,  in 
coordination  with  the  Spanish  Military  Administration,  to  positions  in  labor  shortage 
categories.   Persons  directly  recruited  by  the  United  States  Forces  must  satisfy  the 
conditions  required  of  non-Civil  Service  civilian  personnel  of  the  Spanish  Military 
Administration.  Any  person  whose  prior  utilization  by  the  United  States  Forces  was  in- 
voluntarily terminated  other  than  for  cause  will  be  given  priority  consideration  in  the 
selection  process. 

3.  Notify  the  SpanishMilitary  Administration  of  the  selection  of  personnel,  and  request 
appointment  and  detail  of  persons  so  selected  to  the  United  States  Forces. 

4.  Determine,  in  accordance  with  the  Spanish  Regulations,  reassignments,  promotions  and 
terminations  of  utilization  and  notify  the  Spanish  Military  Administration  thereof. 

5.  Exercise  disciplinary  authority  for  minor  faults  as  defined  in  the  Spanish  Regulations, 
and  report  the  steps  taken  to  the  Spanish  Military  Administration. 

6.  Initiate  disciplinary  actions  for  other  than  minor  faults,  conduct  preliminary 
proceedings  to  verify  the  facts,  forward  a  record  of  such  proceedings  to  the  Spanish 
Military  Administration,  participate  in  the  formal  proceedings  and  propose  an 
appropriate  resolution  to  the  Spanish  authorities. 

7.  Organize  the  work  of  local  labor  personnel  in  order  to  take  care  of  the  needs  of 
their  own  service  most  efficiently,  specifying  working  schedules  and  vacation  periods. 
In  no  case  may  vacation  periods  be  less  than  the  minimums  required  by  the  Spanish 
Regulations. 

8.  Adopt  pertinent  measures  for  the  training  and  development  of  local  labor  personnel. 

9.  Prepare  local  labor  personnel  payrolls  and  submit  them  in  due  time  to  the  Spanish 
Military  Administration. 

10.  Reimburse  the  Spanish  Military  Administration  for  all  payments  made  as  provided  for 
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in  Article  XXXVI  of  this  Agreement  and  for  such  related  administrative  costs  as  may  be 
agreed  upon  by  the  Joint  Conmittee. 

ARTICLE  XXXVIII 

1.  When  the  service  needs  of  the  United  States  Forces  in  Spain  require  a  reduction  in 
force  of  local  labor  personnel,  the  military  authorities  of  the  United  States  shall,  in 
advance,  so  inform  the  Spanish  Military  Administration,  who  shall  take  action  to  effect 
terminations  of  utilization  as  requested  by  the  United  States  Forces. 

2.  Local  labor  personnel  whose  utilization  is  terminated  by  a  reduction  in  force  shall 
be  entitled  to  severance  pay  for  permanent  termination  of  services  as  provided  in  the 
Spanish  Regulations,  which  amount  shall  be  paid  by  the  Spanish  Military  Administration 
who  shall  be  reimbursed  by  the  United  States  military  authorities.  The  same  procedures 
shall  apply  in  the  case  of  termination  of  utilization  of  local  labor  personnel  because 
of  the  expiration  of  the  Agreement. 

3.  For  the  purpose  of  determining  the  severance  pay  referred  to  in  paragraph  2  of  this 
Article,  only  continuous  employment  by  the  United  States  Forces  prior  to  the  date  of 
contract  replacement  provided  for  in  paragraph  2  of  Article  XLII  of  this  Agreement,  for 
which  no  previous  severance  pay  has  been  granted,  and  service  rendered  as  local  labor 
personnel  utilized  by  the  United  States  Forces  subsequent  to  entry  into  force  of  this 
Agreement  shall  be  credited.  This  provision  shall  not  include  service  rendered  prior  to 
the  entry  into  force  of  this  Agreement  by  workers  who,  although  having  been  employed  by 
the  United  States  Forces  during  the  period  of  such  service,  were  not  so  employed  at  the 
said  entry  into  force. 

ARTICLE  XXXIX 

1.  The  provisions  of  this  Section  shall  not  apply  to: 

a.  Functions  or  activities  of  the  Embassy  of  the  United  States,  the  United  States 
Information  Agency,  the  Office  of  the  Defense  Attache  of  the  United  States,  the  Military 
Assistance  Advisory  Group  (MAAG),  the  Joint  United  States  Military  Group  (JUSMG) ,  or  the 
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Liaison  Offices  of  the  United  States  Forces  in  Spain. 

b.  Employees  of  contractors  or  concessionaires  performing  work  in  Spain  for  the 
United  States  Forces. 

c.  Employees  hired  privately  by  members  of  the  United  States  personnel  in  Spain. 

2.  Employees  referred  to  in  subparagraph  l.b.  above,  except  those  who  are  nationals  of 
or  ordinarily  resident  in  the  United  States,  and  the  employees  referred  to  in  subparagraph 
I.e.  above  shall  be  fully  subject  to  Spanish  labor  legislation. 

3.  The  Government  of  the  United  States  and  its  armed  forces  and  their  organizations, 
units,  agencies  or  instrumentalities  and  members  shall  not  be  subject  to  Spanish  court 
actions  instituted  by  local  labor  personnel,  or  by  any  person  previously  employed  by  the 
United  States  Forces,  based  on  claims  arising  from  their  employment  or  from  their 
utilization  pursuant  to  the  provisions  of  this  Section. 

ARTICLE  XL 

In  regard  to  the  labor  relationship  covered  by  this  Section,  the  Joint  Committee  shall 

exercise  the  following  authority: 

1.  Propose  to  the  Spanish  Government  such  rules  as  it  deems  pertinent  for  adapting  the 
Spanish  Regulations,  and  their  supplementary  rules,  to  the  special  conditions  of  employment 
of  local  labor  personnel;  these  rules  shall  be  sufficiently  precise  to  guarantee  United 
States  participation  in  labor  cases  for  the  imposition  of  disciplinary  sanctions  on  local 
labor  personnel. 

2.  To  consult  and  report  to  the  Spanish  military  authorities  prior  to  the  rendering  of 
Spanish  administrative  decisions  pertaining  to  monetary  and  administrative  claims  involving 
local  labor  personnel  and  arising  from  their  utilization  by  the  United  States  Forces. 

3.  To  consult  and  agree  on  the  consequences  of  final  decisions  by  the  Spanish  authorities 
regarding  claims  referred  to  in  paragraph  2  of  this  Article.  Such  consequences  may  include 
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sharing  by  Spain  and  the  United  States  of  the  payment  of  monetary  awards,  and  appropriate 
resolution  of  questions  relating  to  the  further  utilization  by  the  United  States  Forces 
of  local  labor  personnel  affected  by  such  decisions. 

ARTICLE  XLI 

The  Government  of  Spain  shall  adopt  the  necessary  administrative  measures  to  implement 
the  provisions  of  this  Section.  Such  measures  shall  enter  into  force  on  the  date  of 
contract  replacement  provided  for  in  paragraph  2  of  Article  XLII  of  this  Agreement. 

ARTICLE  XLI  I 

1.  The  labor  relationship  of  Spanish  personnel  presently  employed  by  the  United  States 
Forces  in  accordance  with  the  provisions  of  the  Defense  Agreement  of  September  26,  1953, 
and  its  supplementary  provisions  on  labor  matters,  shall  terminate  after  entry  into  force 
of  this  Agreement  as  provided  in  this  Article. 

2.  On  a  date  to  be  agreed  upon  by  the  Joint  Committee,  but  in  no  event  later  than  six 
months  from  the  date  of  entry  into  force  of  this  Agreement,  the  employment  contracts  of 
local  personnel  presently  employed  by  the  United  States  Forces  shall  be  replaced  by  new 
ones  adapted  to  the  Spanish  Regulations  and  to  the  specific  rules  contained  in  this 
Section.  All  compensation  to  which  the  workers  concerned  are  individually  entitled  at 
that  time  shall  be  respected. 

3.  Prior  to  the  date  of  contract  replacement  provided  for  in  paragraph  2  of  this  Article, 
local  personnel  presently  employed  by  the  United  States  Forces  shall  be  entitled,  in  the 
event  their  employment  is  terminated  other  than  for  cause,  to  severance  pay  as  provided 
in  the  Spanish  Regulations. 

4.  Between  the  date  this  Agreement  enters  into  force  and  the  date  of  contract  replacement 
provided  for  in  paragraph  2  of  this  Article,  all  additional  employees  whose  services  are 
required  will  be  employed  by  the  United  States  Forces  under  temporary  appointments,  not 

to  exceed  the  said  date  of  contract  replacement,  under  conditions  of  employment  in 
effect  prior  to  the  date  the  Agreement  enters  into  force.  Such  employees,  if 
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subsequently  converted  to  local  l^bor  personnel  under  the  provisions  of  this  Agreement, 
Mill  be  converted  in  accordance  with  the  terms  of  the  Spanish  Regulations. 

Done  at  Madrid  in  duplicate,  in  the  English  and  Spanish  language^,  each 
of  which  shall  be  equally  authentic,  this  twenty-fifth  day  of  September,  1970. 


For  the  Government  of  the  United  States  of  America: 


For  the  Government  of  Spain: 


'^ijfcS—c.^^'-' 


[SEAIi]  [seal] 


'  Robert  C.  Hill 

'^  Gregorio  Lopez  Bravo 
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AGREnMLNT  IN  IMPLEMENTATION  OF  QIAPTER  VIII  OF  TllE 
AGREEMENT  OF  FRIENDSHIP  AND  COOPERATION  BETWEEN 
THE  UNITED  STATES  OF  AMERICA  AND  SPAIN 
SIGNED  AUGUST  6,  1970 

PROCEDURAL  ANNEX  I 
COMMAND,  SECURITY  AND  ADMINISTRATION  OF  SPANISH  MILITARY 
INSTALUTIONS  AGREED  IN  EXCHANGE  OF  NOTES 

1.  Command 

1.1.  Only  the  Spanish  flag  will  be  flown. 

1.2.  The  installations  will  be  under  Spanish  comnand.   United'States 
commanders,  however,  shall  exercise  authority  and  control  over  United 
States  personnel,  equipment  and  materiel. 

1.3.  Commanders  of  the  United  States  Forces  will  keep  the  Spanish 
installation  commander  informed  of  routine  day-to-day  contacts  with  local 
off-base  Spanish  officials.   In  lOther  cases  requiring  contacts  with 
local  off- base  Spanish  authorities,  however,  commanders  of  United  States 
Forces  will  make  such  contacts  in  conjunction  with  the  Spanish  installation 
commander. 

1.4.  Military  honors  will  be  rendered  by  Spanish  Forces;  however, 
they  may  be  roidered  jointly  when  agreed  by  the  Spanish  installation 
commander  and  the  commander  of  United  States  Forces  under  procedure's 
established  by  the  Joint  Committee.  Plans  for  significant  military 
honors  will  be  reported  in  advance  to  the  Joint  Coinmittee  for  its 
approval . 
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2.  Security 

2.1.  The  security  of  Spanish  military  installations  shall  be  the 
responsibility  of  the  Spanish  Forces.  The  United  States  Forces, 
however,  are  responsible  for  the  supervision  and  protection  of  their 
personnel,  equipment,  and  materiel,  and,  accordingly,  may  take  measures 
in  fulfillment  of  these  responsibilities  in  facilities  used  by  them, 
but  must  inform  the  Spanish  commander  of  any  protective  measures 
adopted,  for  purposes  of  coordination.   By  mutual  agreement  the  United 
States  Forces  may  also  assist  in  the  maintenance  of  security  in  other 
areas  of  the  installation  used  by  both  Forces. 

2.2.  The  Uhited  States  Forces  are  authorized  to  station  air, 
naval ,  or  marine  guards  with  the  Spanish  Guard  at  entrances  and  exits 
of  the  installations. 

2.3.  Whenever  the  United  States  Forces  request  reinforcement 'of 
external  security  measures,  the  United  States  commander  will,  if  re- 
quested by  the  Spanish  commander,  permit  the  use  by  the  Spanish  Forces 
of  such  available  vehicles  and  equipment,  and  for  such  period  of  time, 
as  the  two  commanders  agree  are  required. 

3.  Administration 

3.1.  In  accordance  with  Article  V  of  Section  I  of  the  Agreement 
in  Implementation,  the  Spanish  commander  and  the  commander  of  United 
States  Forces  will  develop  mutually  acceptable  procedures  for  the 
installation,  taking  into  account  the  specific  needs  of  both  forces. 
A  copy  of  these  procedures  will  be  furnished  the  Joint  Committee  for 
coordination  and  review. 
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3.2.  The  Spanish  conunander  of  the  installation  will  establish 
appropriate  procedures  regulating  entry  and  exit  of  the  installation. 
These  procedures  shall  guarantee  the  entry  into  and  exit  from  the  in- 
stallation by  United  States  personnel  in  Spain.  These  procedures 

will  also  include  provision  for  the  entry  and  exit  of  visitors  and  guests 
without  hindrance  or  delay,  except  when  security  reasons  require  other- 
wise. The  Joint  Committee  will  develop  procedures  for.  the  admission  and 
visit  to  the  installations  by  dignitaries  who  have  no  authority  over 
forces  stationed  in  Spain. 

3.3.  The  cost  of  maintenance  and  upkeep  of  facilities  used 
exclusively  by  United  States  Forces  will  be  borne  by  the  United  States 
Forces.      » 

« 

3.4.  Maintenance  and  upkeep  costs  of  facilities  used  both  by 

Ibiited  States  and  Spanish  Forces  will  be  shared  by  the  two  forces  as 
agreed  between  the  appropriate  United  States  and  Spanish  authorixies  in 
accordance  with  Article  III  of  Section  I  of  the  Agreement  in  Implementation. 
In  the  event  agreement  cannot  be  reached,  the  matter  will  be  referred  to 
the  Joint  Committee. 

3.5.  All  signs,  posters  and  notices  of  general  interest  in  streets, 
buildings,  and  installations  will  bo  written  in  Spanish  and,  whon  con- 
sidered appropriate  by  the  Spanish  and  United  States  commanders,  they 
may  be  repeated  in  English,  with  the  same  validity  and  significance. 

MADRID,  The  25th  of  September  1970 


For  the  Government  of 
Spain: 


For  the  Government  of 

the  United  States  of  America: 


MANOEL  DIEZ-ALEGRIA 
^eutenant  General 
Chief,  High  General  Staff 


Major  GCTieral,  USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  II 
MILITARY  PERSONNEL  AND  DISCIPLINE 
IN  TOE  U.S.  ARMED  FORCES 

1.  The  military  authorities  of  the  United  States  Forces  are  responsible 
for  the  maintenance  of  discipline  over  military  members  of  the  United 
States  Personnel  in  Spain. 

2.  In  furtherance  of  the  maintenance  of  discipline.  United  States, 
military  authorities  may,  in  coordination  with  the  Spanish  base  com- 
mander, establish  military  police  or  shore  patrol  units  on  the  Spanish 
military  installations  where  United  States  Forces  are  located,  under 
regulations  which  will  be  furnished  to  the  Joint  Committee  for 
coordination  and  review.  United  States  military  authorities  may  also 
authorize  the  use  of  such  units  in  communities  near  Spanish  military 
installations,  in  cooperation  with  local  police  officials,  under 
regulations  agreed  to  by  the  Spanish  and  United  States  military 
authorities.  These  regulations  will  also  be  furnished  to  the  Joint 
Committee  for  coordination  and  review. 

3.  Military  members  of  the  United  States  Personnel  in  Spain  are 
authorized: 

3.1.  to  wear  the  unifom  of  their  service  while  on  duty. 
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3.2.  to  carry  arms  on  official  duty  when  authorized  by  the 
United  States  military  authorities,  in  agreement  with  the  Spanish 
base  commander. 

MADRID,  The  2Sth  of  September  1970 


For  the  Government  of 
Spain     ^ 


5^ 


>IUEL  DIEZ-ALEoku 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 

sanfobC  k.  moats 

Major  General,   USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  III 
PASSPORTS  AND  IDENTIFICATION  DOCUMENTS  FOR 
UNITED  STATES  PERSONNEL  IN  SPAIN 

1.  In  furtherance  of  the  provisions  of  Article  XIII,  Section  1  of  the 
Agreement  in  Implementation,  military  members  of  the  United  States  per- 
sonnel in  Spain  may  enter  and  depart  Spanish  territory  upon  the  presenta- 
tion  of  their  military  identification  card  and  their  orders.  The  orders 
will  include  a  stamped  or  other  certification,  in  the  Spanish  language, 
that  the  individual  is  authorized  by  the  appropriate  military  authorities 
of  the  United  States  to  proceed  to  Spain  in  a  duty  status.  A  sample 

of  the  military  identification  card  will  be  furnished  to  the  appropriate 
Spanish  authorities  through  the  Joint  Conimittee. 

2.  Civilian  members  of  the  United  States  personnel  in  Spain  shall  be 
required  to  have  a  passport  for  entering  and  departing  Spain.  Such 
persons  are  excepted  from  the  provisions  of  Spanish  law  with  regard  to 
the  obtaining  of  visas  and  the  registration  of  aliens. 

3.  In  order  that  members  of  the  United  States  Forces  permanently 
assigned  to  Spain  may  prove  their  status  as  such  at  all  times,  they 
will  be  provided,  by  the  Director  General  of  Security  with  a  special 
identification  card  printed  in  Spanish. 
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4.  If,  once  in  Spanish  territory,  any  member  of  the  United  States 
personnel  in  Spain  should  lose  his  status,  the  United  States  authorities 
shall  notify  the  Spanish  authorities  through  the  Joint  Committee,  and 
the  individual  shall  automatically  lose  all  privileges  established  under 
the  Agreement  in  Implementation.  The  military  authorities  of  the 
United  States  shall  ensure  that  any  personnel  separated  from  the  United 
States-military  service  in  Spain  possess  a  valid  passport  with  proper 
validation  by  the  Spanish  authorities.   In  case  a  person  who  entered 
Spain  with  a  passport  desires  to  remain  in  Spain,  the  United  States 
authorities,  whenever  possible,  will  assist  the  Spanish  authorities  to 
ensure  that  the  individual's  change  of  status  is  reflected  on  his  passport. 
If,  within  sixty  days  of  the  notification  referred  to  above,  a  former 
member  of  the  United  States  personnel  in  Spain  be  required  by  the  Spanish 
authorities  to  leave  Spain,  the  authorities  of  the  United  States  will 
assure  that  transportation  out  of  Spain  is  provided  within  a  reasonable 
time  without  cost  to  the  Spanish  Government. 

5.  In  the  case  of  a  member  of  the  United  States  Forces  permanently 
assigned  to  Spain  who  loses  his  status  as  such,  the  identification  card 
referred  to  in  paragraph  3  above  shall  be  withdrawn  by  the  United  States 
military  authorities  and  returned  to  the  Director  General  of  Security 
through  the  Joint  Committee. 

MADRID,  The  25th  of  September  1970 


For  the  Government  of 
Spain : 


^^ei- 


MANUEL  DIEZ-ALEGRIA 
Lieutenant  General 
Chief,  High  General   Staff 


For  the  Government  of 

the  United  States  of  America: 


MOATS 
Major  General,    USAF 
Chief,   JUSMG-MAAG 


492 


PROCEDURAL  ANNEX  IV 


DRIVER'S  LICENSES 


1.  Members  of  the  United  States  Forces  in  Spain  holding  valid  drivers' 
licenses  issued  by  a  competent  agency  o£  the  United  States  shall  receive 
Spanish  drivers'  licenses.  These  licenses  shall  be  issued  by  the 
Jefatura  Central  de  Trafico  of  the  Ministry  of  the  Interior  in  Madrid, 
without  test  or  fees. 

2.  A  member  will  complete  an  application  form  giving  his  personal 
identification  data,  to  which  he  will  attach  two  camet-size  photographs, 
his  United  States  driver's  license,  and  such  other  information  as  the 
Joint  Committee  may  determine  is  required.   This  form  will  be  sent  to  the 
Jefatura  de  Trafico  of  Madrid,  which  will  issue,  without  fees,  within 

a  two-week  period,  a  Spanish  driver's  license  of  a  type  corresponding 
to  the  United  States  license  held  by  the  applicant.  At  the  same  time, 
the  applicant's  United  States  license  will  be  returned  to  him. 

3.  While  the  application  for  a  Spanish  driver's  license  is  being 
processed,  the  applicant  shall  be  entitled  to  operate  a  motor  vehicle 
on  the  basis  of  a  duly  certified  Spanish  translation  of  his  United 
States  license. 

4.  Spanish  driver's  licenses  issued  in  accordance  with  this  Annex  will 
remain  valid  for  the  period  of  time  provided  by  Spanish  law,  and  will 
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be  rcncfccd  without  test  or  fee,  as  necessary  to  assure  validity,  for 
the  duration  of  the  bearer's  assignment  as  a  member  of  the  United  States 
Forces  in  Spain.  Upon  the  termination  of  the  bearer's  assignment  in 
Spain,  the  license  shall  be  returned  to  the  Jcfatura  Central  de  Trafico 
of  the  Ministry  of  the  Interior  in  Madrid  through  the  Joint  Committee. 

5.  Operators  of  United  States  Government  vehicles  must  possess  valid 
United  States  military  drivers'  licenses.  No  Spanish  driver's  license 
will  be  required  for  the  operation  of  such  vehicles  by  United  States 
personnel  in  Spain. 

6.  Members  of  the  Spanish  Armed  Forces  who  go  to  the  United  States  in 
connection  witK  their  duty  and  who  possess  a  valid  driver's  license 
issued  by  the  competent  Spanish  authorities  shall  be  provided  with  a 
document  by  the  United  States  military  authorities  in  Spain  certifying 
the  validity  of  such  Spanish  driver's  license  in  accordance  with  the 
Convention  on  Road  Traffic  of  September  19,  1949. 

MADRID,  The  2Sth  of  September  1970 


For  the  Government  of 


JUEL  DIEZ-ALEGRIA 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


SANFORJf  K.  MOATS 
Major^eneral,  USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  V 

REGISTRATION  OF  MOTOR  VEHICLES 

OF  MEMBERS  OF  THE  UNITED  STATES  FORCES 

1.  The  privately  owned  motor  vehicles  of  members  of  the  United  States 
Forces  permanently  assigned  to  Spain  shall  be  registered  in  accordance 
with  the  following  provisions  of  this  Annex. 

2.  Applications  for  the  clearance  through  customs  of  these  vehicles 
shall  be  made  pursuant  to  the  provisions  of  the  appropriate  Procedural 
Annex.  Upon  the  receipt  of  an  application  for  clearance,  the  customs 
authorities  of  the  port  of  entry  shall  prepare  a  permit,  which  Shall  be 
issued  immediately  upon  the  arrival  of  the  vehicle.  This  permit  will 
be  issued  free  of  duties,  fees,  or  charges,  and  shall  be  valid  as  long 
as  the  vehicle  is  registered  to  a  member  of  the  United  States  Forces. 

3.  /^plications  for  registrations  shall  be  submitted  by  the  Joint 
United  States  Military  Group  in  Spain  (JUSMG)  directly  to  the  Jefatura 
de  Trafico  in  Madrid.  The  Jefatura  de  Trafico  shall  approve  the  appli- 
cations for  registration  and  shall  validate  the  registration  number 

and  issue  the  registration  permit  which  shall  constitute  the  authorization 
for  the  operation  of  the  vehicle  concerned  in  Spain.  This  registration 
shall  be  free  of  duties,  foes,  or  charges.  Registrations  thus  made 
shall  be  valid  for  the  duration  of  the  official  assignment  of  the 
applicants  as  members  of  the  United  States  Forces  in  Spain. 
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4.  Vehicles  of  members  of  the  United  States  Forces  in  Spain  shall  be 
exempt  from  inspection  by  the  Delegacion  de  Industria. 

5.  The  Joint  United  States  Military  Group  in  Spain  (JUSMG) 

shall  be  responsible  for  the  administrative  control  of  the  registration 
numbers  issued.   If  the  owner  of  a  vehicle  registered  in  accordance  with 
paragraph  3  of  this  Annex  loses  his  status  as  a  member  of  the  United 
States  Forces,  the  Joint  United  States  Military  Group  in  Spain  (JUSMG) 
shall  so  notify  the  Director  General  of  Customs  and  the  Jefatura  de 
Trafico  in  Madrid. 

MADRID,  The  25th  of  September  1970 


For  the  Government  ^of 
Spain: 


MANUEL  DIEZ-AL1:C?RIA 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


SANFORMfK.  MOATS 
Major  i^eneral ,  USAF 
Chief,  JUSMG-MAAG 


80-847  O — 72- 


-33 
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PROCEDURAL  ANNEX  VI 
RULES  GOVERNING  MEDICAL  SERVICES  OF  THE 
UNITED  STATES  FORCES  IN  SPAIN 

1.  The  procedures  in  this  Annex  shall  apply  to  the  health  care  and 
medical  services  of  the  United  States  Forces  in  Spain. 

2.  For  the  purposes  of  this  Annex,  the  term  "medical  personnel"  means 
the  physicians,  surgeons,  specialists,  dentists,  nurses  and  other 
members  of  the  United  States  personnel  in  Spain  who  perform  medical 
services,  and  other  doctors  of  United  States  nationality  or  ordinarily 
resident  in  the  United  States  employed  or  contracted  in  exceptional 
cases  by  the  United  States  Forces. 

3.  The  military  authorities  of  the  United  States  are  authorized  to 
maintain  those  hospitals  and  other  health  facilities  in  Spanish 
territory  existing  on  the  effective  date  of  the  Agreement  in  Implementa- 
tion, or  those  which  may  be  authorized  in  the  future  through  the  Joint 

Committee. 

4.  Medical  personnel  may  perform  medical  services  in  Spain  of  the 
same  type  which  such  persons  are  authorized  to  perform  at  United  States 
military  medical  facilities,  subject  to  the  limitations  contained  in 
this  Annex,  without  prior  examination  or  revalidation  of  their  pro- 
fessional certificates  by  the  Spanish  authorities; -provided  that 
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medical  treatment  punishable  by  the  law  of  Spain  may  not  be  performed  by 
the  medical  personnel. 

5.  The  Joint  Committee  shall  determine  categories  of  persons  eligible 
for  medical  care  from  United  States  military  medical  facilities  in  Spain. 
Pending  such  determination,  medical  personnel  shall  limit  their  ser- 
vices to  persons  presently  eligible.  In  case  of  emergency,  such  per- 
sonnel may  render  medical  assistance  to  any  persons  in  Spanish  territory. 

6.  Normally,  medical  personnel  will  practice  their  profession  in  the 
hospitals  and  other  medical  centers  of  the  United  States  Forces  in  Spain; 
but  may  render  their  assistance  to  authorized  persons  in  any  place  or 
facility  in  which  they  may  be  found.   If  such  persons  are  in  a  Spanish 
medical  center,  said  assistance  shall  be  carried  out  under  the  authority 
of  the  director  6f  the  establishment. 

7.  No  member  of  the  medical  personnel  shall  practice  medicine  in 
Spanish  territory,  except  as  provided  in  this  Annex  or  when  such  practice 
is  expressly  authorized  by  Spanish  authorities. 

8.  Births  occurring  in  medical  centers  of  the  United  States  Forces  in 
Spain  or  elsewhere  in  Spanish  territory  which  are  attended  by  doctors 
belonging  to  the  medical  personnel  referred  to  in  this  Annex  shall  be 
certified  and  registered  according  to  Spanish  law.  The  certificates 
and  oth^r  documents  issued  by  said  United  States  doctors  shall  have 
the  same  legal  effect,  to  this  end,  as  those  issued  in  similar  cases 
by  Spanish  doctors. 

9.  Patients  suffering  from  contagious  or  infectioust  diseases  shall 
be  treated,  isolated  or  transported  out  of  Spanish  territory,  in  ac- 
cordance with  the  requirements  and  regulations  pf  Spain  and  the 
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United  States  for  the  movement  and  isolation  of  such  cases  so  as  to 
avoid  any  spread  of  contagious  diseases. 

10.  The  remains  of  United  States  personnel  who  die  in  Spanish  territory 
may  be  claimed,  given  post  mortem  examination,  embalmed  and  transported 
outside  such  territory  upon  authorization  of  the  appropriate  Spanish 
authorities.  When  death  occurs  outside  of  a  medical  center  of  the 
United  States,  the  remains  of  such  persons  will  be  delivered  as  soon  as 
possible  to  the  custody  of  United  States  military  authorities.  The 
certificates  of  death  and  other  required  documents  will  be  prepared,  in 
accordance  with  Spanish  law,  by  the  Spanish  or  U.S.  doctor  who  certifies 
death.  The  Spanish  authorities  will  have  access  to  any  document  or 
proceeding  which  ^is  originated  to  comply  with  legal  provisions  established 
by  Spanish  law.   Delivery  of  the  remains  and  post  mortem  examination 
will,  in  all  cases,  be  subject  to  the  appropriate  judicial  authority  if 
the  cadaver  is  at  the  disposal  of  a  judge  in  order  to  carry  out  a 
judicial  proceeding.  Spanish  doctors  who  attest  to  the  deatt\  of  United 
States  personnel  will  prepare  documents  required  by  the  Government  of 

the  United  States  to  confirm  said  death. 

11.  When  serious  circumstances  make  it  advisable,  and  at  the  request 
of  the  Spanish  Government,  the  health  centers  and  services  of  the 
United  States  Forces  may  be  utilized  as  much  as  practicable  to  meet 
Spanish  needs.  Under  the  same  circumstances,  Spanish  centers  and  health 
services  will  lend  all  possible  assistance  to  take  care  of  a  like  re- 
quest from  the  United  States  authorities.  In  case  of  a  natural 
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disaster  which  might  affect  a  large  number  of  people,  assistance  will 
be  given  on  a  reciprocal  basis;  further,  Spanish  and  U.  S.  facilities 
and  health  services  will  cooperate  to  the  greatest  extent  practicable 
and  they  will  be  used  jointly  in  the  common  good. 

MADRID,  The  25th  of  September  1970 


For  the  Government  of 
Sp 


'MANUEL  DIEZ-ALEGRIA 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


SANFORyK.  MOATS 
Major  general,  USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  VII 

RULES  FOR  THE  USE  OF  SPANISH  AIR  BASES  BY  UNITED  STATES 

FORCES  AND  REGULATION  OF  AIR  MOVEMENTS  OF  SUCH  FORCES 

1.  General 

1.1.  This  Annex  applies  to  all  aircraft  of  the  land,  sea  or  air 
aimed  forces  of , the  United  States,  as  well  as  United  States  civilian 
aircraft  chartered  wholly  by  such  forces,  which  are  in  Spanish  air  space 
or  are  using  Spanish  air  bases  or  airports  in  performance  of  the  functions 
authorized  in  the  Agreement  of  Friendship  and  Cooperation.  Hereafter, 
these  aircraft  shall  be  generally  referred  to  as  "aircraft  of  thfc' 
United  States  Forces." 

1.2.  Air  movement  is  understood  to  mean  overflight,  landing  or 
take-off  in  Spain  or  Spanish  sovereign  territory  by  aircraft  of  the 
United  States  Forces. 

1.3.  Air  movements  of  aircraft  of  the  United  States  Forces  in 
Spanish  air  space  in  performance  of  the  functions  authorized. in  the 
Agreement  of  Friendship  and  Cooperation  will  be  conducted  in  accordance 
with  Article  VIII  of  Section  I  of  the  Agreement  in  Implementation  and 
the  following  provisions  of  this  Annex. 

1.4.  No  third  country  aircraft  shall  use  a  Spanish  air  base  or 
airport  as  a  result  of  the  Agreement,  except  in  accordance  with  provisions 
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and  control  measures  agreed  upon  by  the  Joint  Coramittee  and  subject  to 
veto  in  each  case  by  the  Government  of  Spain. 

2.  Usable  air  bases  and  airports 

2.1.  Aircraft  of  the  United  States  Forces  may  use  the  air  bases 
(including  the  Naval  Air  Facility  at  Rota)  enumerated  in  the  Exchange 
of  Notes  regarding  United  States  use  of  Facilities  in  Spanish  Military 
Installations,  dated  6  August  1970.  [ij 

2.2.  If  aircraft  of  the  United  States  Forces  should  need  to  use 
an  air  base  not  included  in  the  Exchange  of 'Notes  referred  to  in  the 
preceding  paragraph,  necessary  logistical  and  technical  assistance 

will  be  furnished  depending  on  the  services  available  in  such  air  bases. 

2.3.  If,  for  a  special  reason,  aircraft  of  the  United  States  Forces 
should  need  to  use  a  civil  airport,  the  authorities  of  the  United  States 
shall  submit  to  the  Spanish  air  authorities  a  request  to  that  effect, 
giving  reason,  at  least  48  hours  in  advance. 

2.4.  In  case  of  aircraft  emergency.  United  States  Forces  are 
authorized  to  use  any  air  base  or  airport. 

2.5.  The  use  of  the  Spanish  air  bases  and  airports  by  aircraft 
of  the  United  States  Forces,  as  stated  in  the  preceding  paragraphs, 
shall  be  free  of  all  charges,  taxes,  or  encumbrances.  Payment  will 
be  made  for  material  assistance. 

3.  Air  Traffic 

3.1.  All  flights  will  be  conducted  in  accordance  with  duly  approved 
flight  plans.  Such  flights  shall  be  governed  by  the  general  Rules  of 
Flight  in  force  in  Spain,  approved  and  published  by  appropriate  Spanish 
authorities,  and  by  the  instructions  given  by  Spanish  regional  or  local 
air  traffic  control  authorities. 


^  TIAS  6924 ;  21  UST  1714. 
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3.2.  The  air  traffic  control  authorities  are:  . 

3.21.  Regional: 

Chief  of  Regional  Flight  Information  Centers  (FIC) . 
Chief  of  Area  Control  Centers  (ACC) . 

3.22.  Local: 

Flight  Officer,   designated  by  the  Conunander  of  the 

Air  Base. 

Airport  Traffic  Official . 

Chief  Controller,  -designated  by  both. 

3.3.  Military  control  towers  will  be  under  the  direction  of  a 
Spanish  Flight^Officer.  To  the  extent  that  coordination  of  control  of 
flights  of  aircraft  of  the  United  States  Forces  is  necessary,  one  or 
more  US  controllers,  who  have  ample  knowledge  of  Spanish,  will  be  used 
to  assist  the  Spanish  Chief  Controller. 

3.4.  The  United  States  authorities  will  notify  the  competent 
Spanish  authorities  at  least  twelve  (12)  hours  in  advance  of  squadron 
or  larger  group  formation  flights  entering,  departing  or  overflying 
Spanish  territory.  With  the  same  advance  notice,  they  will  report 
any  air  movements  which  may  create  a  substantial  increase  in  the 
usual  air  activity,  and  those  which  because  of  their  type  may  pose  a 
special  ,risk  to  the  civilian  population.   If  such  an  air  movement  poses 
problems  which  cannot  be  resolved  within  the  Ministry  of  Air  along  the 
lines  established  by  the  Joint  Committee,  the  movement  will  be  im- 
mediately reported  to  the  Joint  Committee  for  appropriate  action. 

3.5.  Flights  in  and  out  of  the  airbases  and  airports  referred  to 
in  paragraph  2  above  will  be  subject  to  current  flight  regulations 
(including  traffic  precedence,  time  and  area  restrictions)  duly  es- 
tablished by  appropriate  Spanish  authorities  for  the  safe  and  orderly 
flow  of  air  traffic  in  Spain. 
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4.  Air  Space  for  training 

4.1.  The  Spanish  Ministry  of  Air  will  make  available  through  the 
Joint  Committee  to  the  United  States  Forces,  within  the  level  of  forces 
agreed  upon  by  the  Exchange  of  Notes,  and  to  those  other  military  units 
whose  presence  in  Spain  has  been  authorized  by  the  Joint  Committee,  such 
airspace  within  that  established  for  the  training  of  the  Spanish  Air 
Forces,  as  is  required  for  the  training  of  the  United  States  Forces,  in- 
cluding air-to-air  and  air-to-ground  training. 

4.2.  Air  space  for  training  shall  be  carefully  demarcated  with 
respect  to  area  as  well  as  the  flight  levels  and  schedule  to  be  used. 
The  use  of  this  air  space  will  be  subject  to  the  safety  and  flow  of 
both  civil  and  military  air  traffic. 

4.3.  Training  flights  at  levels  below  two  thousand  (2,000)  feet 
(610  meters)  will  not  be  conducted  by  jet  aircraft  of  the  United  States 
Forces,  except  in  air  spaces  or  along  routes  that  the  Spanish  Ministry 
of  Air  may  make  available  for  such  use  through  the  Joint  Committee. 

5.  Bombing  and  gunnery  ranges 

5.1.  The  United  States  Forces,  within  the  level  of  forces  agreed 
upon  by  the  Exchange  of  Notes,  and  those  other  military  units  whose 
presence  in  Spain  has  been  authorized  by  the  Joint  Committee,  are 
authorized  to  use,  for  their  bombing  and  gunnery  training  (air-to-air 
and  air-to-ground)  those  firing  ranges  listed  in  the  Exchange  of  Notes, 
and  such  others  as  are  required  for  the  training  of  the  United  States 
Forces  and  approved  by  the  Joint  Committee. 

5.2.  The  Spanish  and  United  States  Forces  shall  coordinate  the 
dates  and  schedules  for  the  use  of  these  facilities  in  order  to  prevent 
interference  and  obtain  optimum  utilization,  and  they  shall  establish 
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the  necessary  procedures  governing  the  use  of  subject  facilities  and 
the  allocation  of  personnel  and  material  to  be  furnished  by  each  Force. 

5.3.  The  fire  control  tower  on  firing  ranges  shall  be  under  the 
direction  of  the  Spanish  Range  Officer.  When  United  States  Forces  are 
training,  however,  a  United  States  Range  Safety  Officer  shall  be  in  the 
same  tower  to  direct  the  movement  of  United  States  aircraft.  To  assure 
coofflunications  between  the  Spanish  and  United  States  Officers,  the 
United  States  Forces  will  also  provide  the  services  of  an  individual 
who  has  ample  knowledge  of  Spanish. 

6.  Accidents  occurring  to  aircraft  of  the  United  States  Forces  ' 

6.1.'  In  case  of  accidents  occurring  to  aircraft  of  the  United  States 
Forces  in  Spanish  territory,  the  Spanish  and  United  States  authorities 
will  cooperate  in  the  adoption  of  rescue  measures  with  primary  responsi- 
bility belonging  to  the  United  States  authorities.  Measures  to  take 
charge  of  removing  the  damaged  aircraft  and  its  technical  equipment 
shall  be  the  responsibility  of  the  appropriate  United  States  authorities. 

6.2.  Spanish  military  or  police  forces  shall  have  primary  responsi- 
bility for  the  external  security  of  such  damaged  aircraft.  However, 
United  States  Forces,  if  first  on  the  scene,  may  assume  this  responsi- 
bility pending  the  arrival  of  Spanish  Forces. 

6.3.  Once  Spanish  authorities  have  assuaed  responsibility  for  the 
security  of  such  aircraft.  United  States  technical  personnel  designated 
by  the  United  States  Forces  will  have  access  to  the  accident  scene. 
These  personnel  will  cooperate  fully  with  the  Spanish  investigating 
officer  to  assure  that  the  scene  of  the  accident  is  not  disturbed  in  a 
manner  that  could  prejudice  the  investigations  of  the  accident  by 
Spanish  and  United  States  authorities. 
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6.4.  The  investigation  of  these  accidents  will  be  accomplished 
in  accordance  with  the  laws  of  air  navigation  of  Spain,  and  will  be 
independent  of  the  investigation  to  be  conducted  by   United  States 
authorities. 

6.5.  When  an  investigation  of  a  particular  accident  is  opened. 
United  States  authorities  will  furnish  whatever  data  and  technical 
assistance  are  deemed  necessary,  with  the  exception  of  any  information 
considered,  because  of  its  nature,  to  bo  classified. 

7.  Air  search  and  rescue 

Spanish  and  United  States  authorities  will  cooperate  and  lend  all 
possible  help  in  air  search  and  rescue  activities. 

8.  Weather  service 

United  States  authorities  may  establish  and  maintain  in  each 
meteorological  area  such  weather  stations  as  are  decided  on  by  mutual 
agreement,  establishing  a  continuing  exchange  of  reports  with  the 
Spanish  Meteorological  Service  in  accordance  with  rules  and  procedures 
to  be  established. 

MADRID,  The  2Sth  of  September  1970 


For  the  Government  of 


_-^^^^ 


ilANUEL  DIEZ-ALEGR) 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


MOATS 
Major  G^Tneral ,   USAF 
Chief,  JUSMG-MAAG 


/d^i^eQ 
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PROCEDURAL  ANNEX  VIII 

USE  OF  THE  ROTA  NAVAL  BASE 

BY  UNITED  STATES  FORCES 

1.  The  command  of  the  base  shall  be  Spanish  under  the  "Admiral  Command- 
ing General  of  the  Naval  Base". 

2.  The  provisions  of  Annex  I  shall  apply  to  Rota  Naval  Base. 

3.  In  order  to  govern  the  use  by  the  United  States  Forces  of  the 
facilities  of  the  Rota  Naval  Base  referred  to  in  the  Excbangjs  <^f.  Notes 
dated  6  August  1970  between  the  Governments  of  Spain  and  the  United 
States,  the  Admiral  Commanding  General  of  the  Naval  Base  shall  prepare 
with  the  Commander,  United  States  Naval  Activities  Spain  (Rota), 

the  basic  rules  and  procedures  which  will  be  consistent  with  the 
requirements  of  both  navies. 

4.  Pursuant  to  paragraph  3  of  this  Annex,  the  rules  for  movement  and 
use  of  the  port  will  be  established.  These  rales  will  be  divided  in 
general  lines,  into  two  groups: 

4.1.  Rules  for  warships  will  include  procedures  for  notification 
of  arrival,  entrance  priority,  etc. 

4.2.  Rules  for  merchant  ships.  The  rules  ijiill  include  the  preceding 
and  that  relating  to  pilotage,  towage,  mooring,  sanitation,  pratique, 
cargo  manifest,  customs,  etc. 
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The  above  rules  will  take  into  account  all  technical  aspects  which 
when  complied  with,  tend  to  avoid  possible  interferences,  uncorapati- 
bility,  congestions,  risk  of  accidents,  etc. 

5.  Military  units  within  the  agreed  force  levels  do  not  require  advance 
authorization  for  entries  and  departures,  except  for  routine  notifica- 
tion in  the  form  agreed  to  in  the  Basic  Rules  referred  to  in  paragraphs 
3  and  4  of  this  Annex.  Ships  of  the  United  States  Navy  which  are  not 
included  within  the  agreed  force  levels  and  those  ships  wholly  chartered 
by  said  forces  can  enter  and  depart  the  Base  in  accordance  with  the 
rules  in  Annex  IX  for  visits  to  Spanish  ports. 

6.  Ships  of  third  nations  entering  Rota  Naval  Base  will  be  required  to 
follow  the  regulations  established  in  accordance  with  paragraph  3, 
Article  VIII,  Section  I  of  the  Agreement  in  Implementation,  and  in  order 
that  the  Government  of  Spain  may  exercise  the  right  to  veto  such  visits 
if  it  desires,  authorization  for  entry  must  be  requested  ten  days  in 
advance;  in  exceptional  cases  this  period  of  time  may  be  reduced. 

7.  In  addition  to  the  security  measures  taken  by  the  Admiral  Commanding 
General  .of  the  Naval  Base  and  the  Commander,  United  States  Naval  Activities 
in  Spain,  and  in  agreement  with  Annex  I,  the  Admiral  Commanding  General  of 
the  Naval  Base  will  be  responsible  for  the  defense  of  the  harbor  and 
coastline  by  means  of  a  maritime-land  watch  which  will  be  carried  out  by 
Spanish  forces. 

MADRID,  The  2Sth  of  September  1970 


For  the  Government  of 


MANUEL  DIEZ-ALEGRI 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 

SANFORD^K.  MOATS 
Maj  or  General ,  USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  IX 
RULES  GOVERNING  VISITS  OF  UNITED  STATES  VESSELS 
TO  SPANISH  PORTS 

1.  This  Annex  applies  to  vessels  of  the  United  States  Navy  anj  vessels 
chartered  wholly  by  the  United  States  Department  of  Defense  which  visit 
Spanish  ports  and  which  are  not  provided  for  in  paragraph  5  of  Annex 
VIII.  These  vessels,  hereinafter  referred  to  as  vessels  of  the  United 
States  Forces,  are ^classified  as  follows: 

1.1.  United  States  naval  vessels,  either  combatant  or  auxiliary, 
under  the  operational  control  of  a  United  States  naval  conmicinder.  _ 

1.2.  Vessels  in  the  service  of  the  United  States  Navy  called 
United  States  Naval  Ships  (USNS)  and  General  Agency  Agreement  (GAA) 
ships,  both  of  which  are  the  property  of  the  United  States  Government, 
and  whose  activities  are  carried  out  through  the  Military 'Sea  Trans- 
port Service  (MSTS). 

1.3.  Other  vessels  which  are  chartered  whoHy  by  the  United  States 
Department  of  Defense. 

2.  Vessels  of  the  United  States  Forces  may  enter,  operate  in,  and 
leave  Spanish  ports  and  territorial  waters  according  to  the  provisions 
of  this  Annex. 

3.  When  passing  through  Spanish  jurisdictional  waters,  submarines 
must  navigate  on  the  surface. 
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4.  Visits  or  calls  are  classified  and  defined  as  follows: 

4.1.  Type  "A"  -  Informal  visits  or  calls:  Those  in  which 
formalities  are  restricted  to  the  usual  salutes  and  customary  calls. 

4.2.  Type  "B"  -  Operational  visits  or  calls:  Those  which  are 
primarily  for  logistical  purposes,  repairs,  or  for  the  performance  of 
operational  missions. 

4.3.  Type  "C"  -  Visits  or  calls  of  courtesy:  Those  which  are  of 
formal  nature  in  wliich  there  is  an  exchange  of  official  courtesies 
and  formal  entertainment,  and  require  prior  arrangements  through 
diplomatic  channels. 

5.  Vessels  of  the  United  States  Forces  may  visit  and  call  at  Spanish 
ports,  giving  the  proper  notification  without  further  formalities  in 
the  case  of  Type  "A"  visits.  Nothing  in  the  foregoing  shall  preclude 
the  competent  Spanish  authorities  from  disapproving  a  proposed  -visit 
in  case  of  port  congestion  or  other  valid  reason. 

6.  Type  "B"  visits  require  the  authority  of  the  Joint  Conanittee  which 
shall  be  notified  not  less  than  5  days  in  advance. 

7.  Type  "C"  visits  require  advance  approval,  initiated  by' the  Depart- 
ment of  Defense,  the  Oiief  of  Naval  Operations,  or  the  designated 
commanders,  and  will  be  processed  at  the  level  of  Spanish  naval  commands. 
Diplomatic  clearance  will  be  assumed  unless  the  U.  S.  Naval  Attache  is 
notified  to  the  contrary. 

8.  Advance  notification  for  Type  "A"  or  Type  "B"  visits .or  calls 
shall  be  governed  by  the  following: 

8.1.   The  notification  shall  include,  in  complete  detail,  the 
name  of  the  port  or  area  at  which  the  visit  or  call  is  to  be  made; 
the  names  and  types  of  the  vessels  and  whether  or  not  they  are 
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saluting  ships;  the  names  of  flag  officers,  unit  conunanders ,  masters, 
military  liaison  officers  on  board,  and  distinguished  passengers  em- 
barked; the  inclusive  dates  of  the  visit  or  call;  and  classes  of 
privileges  desired. 

8.2,  The  United  States  Naval  Attache  in  Madrid  shall  notify  the 
Joint  Committee  and  the  Spanish  naval  authorities  not  less  than  five 
days  in  advance. 

8.3.  In  cases  of  emergency,  including  inclement  weather,  when 
advance  notification  cannot  be  made,  the  details  of  the  call  will  be 
given  isuaediately  to  the  appropriate  Spanish  naval  authorities  and 
the  United  States  Naval  Attache. 

9.  During  their  ^tay  in  Spanish  ports  or  waters,  vessels  of  the  United 
States  Forces  shall  be  governed  by  the  following  rules: 

9.1.  All  harbor  regulations  regarding  pilotage,  sanitation  ^nd 
customs  which  are  applicable  to  Spanish  naval  vessels  shall  be  obeyed. 

9.2.  The  charges  for  port  services  such  as  towing,  mooring, 
wharfage  and  dockage,  picking  up  refuse  or  garbage,  etc,  will  be  levied 
against  vessels  of  the  United  States  Forces  when  these  services  are 
furnished  in  accordance  with  the  requirements  of  present  Spanish 
legislation  or  when  solicited  by  the  visitors.   Such  charges  will  not 
be  greater  than  those  applied  to  ships  of  the  Spanish  Navy. 

9.3.  Vessels  of  the  United  States  Forces  shall  be,  as  in  the  case 
of  Spanish  naval  vessels,  immune  from  search,  including  customs  and 
health.   Communicable  disease  on  board,  the  existence  of  which  may  be 
suspected  or  known,  shall  be  reported  prior  to  requesting  pratique. 
Personal  effects  landed  from  visiting  vessels  will  be  subject  to 
declaration  and  inspection  by  local  customs  authorities. 
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9.4.  Passports  or  visas  will  not  be  required  for  personnel  dis- 
embarking temporarily  from  visiting  vessels  and  who  are  required  to 
go  back  Aboard  before  the  vessel  puts  out  to  sea.   United  States  De- 
partment of  Defense  identification  papers  will  be  required. 

9.5.  The  wearing  of  uniforms  for  visits  ashore  is  authorized. 

10.  Among  the  classes  or  privileges  referred  to  in  paragraph  8.1.  which 
will  normally  be  accorded  to  vessels  of  the  United  States  Forces, 
subject  to  prior  notification,  are  the  following: 

10.1.  Class  1  -  Logistics  Supplies:  This  will  include  fuel  and 
fresh  dry  provisions  which  will  be  furnished  to  the  extent  possible 
available  through  local  sources  or  as  ordered  in  advance. 

10.2.  Class  2  -  Repairs:  Repairs  and  modifications  will  be  the 
subject  of  special  arrangements  in  each  case. 

10.3.  Class  3  -  Shore  Liberty:  Shore  liberty  will  be  subjett  to 
any  restriction  which  local  Spanish  naval  authorities  may  impose. 
Athletic  and  recreation  facilities  will  be  afforded  through  local 
military  authorities  according  to  established  rules  and  rates. 

10.4.  Class  4  -  Shore  Patrols:   Unarmed  personnel  in  uniform  in 
order  to  assist  local  authorities  in  maintaining  order. 

10. 5.  Class  5  -  Training:  Utilization  of  .training  areas  ashore 
or  in  territorial  waters  in  such  places  as  may  be  agreed  upon  with 
local  commanders. 

10.6.  Class  6  -  Flight  Training  -  Tliis  will  include  the  shore 
basing  of  aircraft  and  training  flights  of  ship-based  and/or  shore-based 
aircraft,  subject  to  the  prior  authorization  of  the  Joint  Committee  in 
each  case. 
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10.7.  Class  7  -  Conducted  Tours:  Authorization  for  daily  or 
extended  tours  to  Spanish  cities. 

10.8.  Class  8  -  Official  Transportation:   Permission  to  off-load, 
operate,  and  on-load  official  vehicles  during  the  ship's  stay  in  Spain. 
Numbers  and  type  of  such  vehicles  will  be  furnished  with  the  notification. 

11.  The  procedures  for  the  arrival,  port  movements  and  furnishing  of 
services,  will  be  established  between  the  Spanish  and  United  States  Navies. 

11.1.  Safe  anchorage  and  pier  facilities,  including  those  needed 
for  loading  and  off-loading  stores  and  personnel,  will  be  assigned  to 

the  extent  practicable  as  requested  by  vessels  of  the  United  States  Forces. 

11.2.  Lockl  hydrographic  information  will  be  furnished  when  re- 
quested. 

11.3.  The  establishment  of  shore  communications  services,  except 
normal  telephone,  telegraph  or  cable  services,  will  require  pripr 
agreement  in  each  case. 

12.  In  the  event  of  unforeseen  circumstances  not  covered  by  the  pro- 
visions of  the  Chapter,  it  is  understood  that  any  vessel  of  the  United 
States  Forces  in  Spain  for  the  purposes  of  the  Agreement  shall  be  given 
the  same  treatment  and  consideration  as  a  Spanish  vessel. 

MADRID,  The  2Sth  of  September  1970 


For  the  Government  of 

•  Spaini;:^_^^  / 


MANUEL  DIEZ-ALEORIA 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


SANFORD/K.   MOATS 
Major  deneral,   USAF 
Chief,  JUSMG-MAAG 
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PROCEDURAL  ANNEX  X 
COMMUNICATIONS  AND  ELECTRONICS 

1.  General 

1.1.  The  United  States  Forces  may  use  and  maintain  existing 
conununications-electronic  facilities  and  services  referred  to  in  the 
Exchange  of  Notes,  consistent  with  the  terms  of  the  Agreement  of  Friend- 
ship and  Cooperation.  The  United  States  Forces  may  also  use  and  main- 
tain presently  existing  facilities  and  services  located  outside  the 
listed  installations,  and,  if  necessary,  in  such  other  areas  as  may  be 
authorized  by  the  Joint  Committee. 

1.2.  In  general  and  where  available,  however,  the  Spanish  tele- 
phone, telegraph  and  teletype  services  will  be  used  to  meet  the  require- 
ments of  the  United  States  Forces. 

1.3.  The  United  States  Forces  are  authorized  to  use  codes,  ciphers 
and  other  means  of  cryptographic  security. 

2.  Land  Line  Communications 

2.1.  The  needs  of  the  United  States  Forces  for  land  line  communica- 
tions facilities  and  services  will  be  coordinated  with  the  Spanish 
Military  Forces  and  civilian  communications  services.  Procedures  for 
assignment  of  the  land  line  telecommunication  facilities  and  services 
deemed  necessary  by  the  United  States  will  be  agreed  upon  between  the 
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appropriate  Spanish  military  authorities  and  the  United  States 
military  authorities  through  the  Joint  Conunittee.   Payment  for 
such  services  shall  be  made  according  to  the  provisions  of  such 
agreement. 

2.2.  In  order  to  permit  timely  action  by  the  Spanish  civil  and 
military  telecommunication  authorities,  those  authorities  shall  be 
notified  as  far  in  advance  as  possible  of  the  projected  requirements 
of  the  United  States  Forces  for  land  line  circuits. 

2.3.  The  United  States  Forces  may  install,  maintain,  and  operate 
their  own  equipment  at  the  terminals  of  land  lines  furnished  by 
Spanish  agencies.  The  installed  equipment  must  not  cause  any  inter- 
ference on  other  Spanish  land  lines  and  shall  be  suitable  for  use  on 
circuitry  that  conforms  to  recommendations  of  the  International  Tele- 
graph and  Telephone  Consultative  Committee  (C.C.I.T.T.)  and  to  the 
conditions  established  by  the  Spanish  agency  concerned. 

2.4.  When  necessary,  and  when  no  usable  lines  exist,  telephone, 
record,  and  such  other  intercommunication  systems  considered  necessary 
for  the  si4>port  of  United  States  military  requirements  may  be  installed 
as  authorized  by  the  Joint  Committee.   If  mutually  agreed,  such  systems 
may  be  integrated  with  those  of  the  Spanish  Military  Forces. 

2.5.  The  United  States  Forces  may  install^  as  authorized  by  the 
Joint  Committee,  control  circuits  from  the  installations  referred  to 
in  the  Exchange  of  Notes  to  transmitter,  receiver  and' electronic 
navigational  aid  facilities  located  outside  the  aforesaid  installations. 
The  exact  routing  of  land  lines  for  these  purposes  will  be  determined 
by  mutual  agreement  between  the  appropriate  Spanish  and  United  States 
military  authorities. 
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3.   Radio  Conununications 

3.1.  The  United  States  Forces  are  authorized  to  maintain  and 
utilize  the  following  existing  facilities: 

3.11.  Major  radio  communication  facilities  as  links  with  the 
world-wide  military  network  of  the  United  States; 

3.12.  Such  other  lesser  radio  communications  facilities 
required  for  the  support  of  military  and  administrative  services  of  the 
United  States  Forces  in  Spain; 

3.13.  Radio  facilities  for  communication  with  United  States 
military  aircraft; 

3.14.  Such  other  radio  broadcasting  transmitting  stations 
contributing  to  the  normal  welfare  and  training  of  the  United  States 
Forces,  which  includes  short-range  radio  broadcasting  stations,  in 
accordance  with  the  rules  issued  on  the  matter  by  the  Spanish  authorities. 

3.2.  When  authorized  by  the  Joint  Committee,  the  United  States 
Forces  may  also  maintain  and  utilize  for  their  support: 

3.21.  Satellite  conununications; 

3.22.  Television  transmitting  stations,  for  the  purposes  and 
on  the  terms  specified  in  sub-paragraph  3.14  above;  and 

3.23.  Such  other  communications  facilities  as  may  be  required 
in  the  future. 

3.3.  Transmitter  and  receiver  antennas  installed  by  the  United  States 
for  the  aforesaid  purposes  shall  be  located  and  constructed  so  as  not 

to  constitute  a  hazard  to  air  navigation. 

3.4.  The  United  States  Forces  are  authorized  the  continued  use  of 
the  radio  frequencies  and  call  signs  assigned  to  them  for  the  operation 
of  communications  facilities  in  Spain.  Any  changes  in  existing 
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frequencies  or  call  signs,  and  requests  for  additional  frequencies  or 
call  signs  required  for  communications  facilities  in  Spain,  shall  be 
coordinated,  agreed  upon  and  acquired  through  the  normal  channels. 
The  Joint  Committee  shall  be  informed  of  any  such  changes  or  requests. 

4.  Control  Towers 

At  the  control  towers  used  jointly  by  the  Spanish  and  United  States 
Forces,  the  latter  will  supply  and  operate  the  equipment  needed  to  meet 
their  own  needs. 

5.  Aids  to  Navigation  and  Approach  Control 

The  United  States  Forces  may  use  and  maintain  presently  existing 
electronic  navigation  and  landing  aids,  such  as  airport  surveillance 
radar,  ground  controlled  approach  (G.C.A.),  TACAN  and  instrument 
landing  systems  (ILS),  and  may  install  any  other  such  aids  as  are 
developed  and  adapted  for  such  use.   If  in  the  future  it  should 
become  necessary  to  change  or  expand  the  present  facilities,  this 
may  be  done  subject  to  the  approval  of  the  Joint  Committee. 

6.  Aircraft  Control  and  Warning  System 

The  United  States  Forces  are  authorized  to  utilize  the  existing 
Spanish  aircraft  control  and  warning  system.  Rules  regarding  the 
use  of  this  system  shall  be  established  by  the  Joint  Committee. 
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7.  Weather  Facilities 

The  United  States  Forces  are  authorized  to  maintain  and  utilize  communi- 
cation equipment  in  connection  with  the  operation  of  authorized  weather 
facilities  in  Spain. 

MADRID,  The  25th  of  September  1970 


For  the  Government  of 
Spain : 


MANUEL  DIEZ- 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


JSinsui^ 


SANFOI^K.   MOATS 
Major  General,   USAF 
Chief,  JUSMG-MAAG 
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PROCliUURAL  ANNHX  XI 


PETROLEUM  PRODUCTS  PIPELINE 


1.   DESCRIPTION  OF  PIPELLN'i;  -  The  Petroleum  Products  Pipeline  is  a  Spanish 
military  installation  described  as:   a  steel  pipeline,  485  miles  (780  kms) 
long  from  Rota  Naval  Base  to  La  Muela  of  twelve,  ten  and  eight  inch 
diameter;  six  pump  stations  at  Rota,  El  Arahal ,  Adamuz,  Ciudad  Real, 
Loeches  and  La  Muela;  and  mooring,  unloading  and  transfer  facilities  at 
Rota.  The  Petroleum  Products  Pipeline  consists  of  the  following  three 
sections: 

1.1  Section  I  is  that  portion  of  the  pipeline  beginning  with  and 
including  the  bulk  petroleum  discharge/ loading  pier  at  Rota  and  continuing 
to,  but  not  including,  the  petroleum  products  manifold  located  approximately 
23  meters  west  of  Pump  Station  Number  1,  Rota. 

1.2  Section  II  is  that  portion  of  the  pipeline  from  and  including 
the  aforementioned  petroleum  products  manifold  at  Pump  Station  Number  1 
and  continuing  to  and  including  Pump  Station  Number  6,  La  Muela. 

1.3  Section  III  of  the  pipeline  consists  of  the  terminal  storage 
stations  at  Loeches,  La  Muela  and  El  Arahal,  and  the  tubing  which  connects 
with  the  petroleum  products  storage  facilities  at  Torrejon,  Zaragoza  and 
Moron  Air  Bases,  respectively. 
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2.  OPERATION  OF  SECTION  I  OF  THE  PIPELINE 

2.1  This  section  of  the  pipeline  is  a  facility  of  the  Rota  Naval 
Base  which  the  United  States  Forces  are  authorized  to  maintain  and 
operate  (including  supervision  and  programming).  The  petroleum  products 
receiving  facility  on  the  bulk  petroletuii  discharge/loading  pier  will  be 
available  for  the  use  of  CAMPSA  and  will  normally  be  operated  by  Spanish 
personnel  who  will  be  under  the  direction  of  the  Rota  Naval  Base  Commander. 
The  expenditures  that  result  from  operation  and  maintenance  of  the  pier 
will  be  borne  by  both  governments  in  proportion  to  their  respective 
activities  in  accordance  with  Article  III,  Section  I  of  the  Agreement  in 
Implementation. 

2.2  Port  services  (pilot,  tugs,  etc)  as  well  as  the  use  of  the  pier 
and  priorities  for  its  use,  loading  or  discharging,  will  be  regulated 

in  accordance  with  those  rules  agreed  upon  between  the  Rota  Naval  Base 
Commander  and  United  States  .'orces  as  provided  for  in  Procedural  Annex  VIII. 

3.  OPERATION  OF  SECTION  II  OF  THE  PIPELINE 

3.1  This  section  of  the  pipeline  is  a  Spanish  military  installation, 
which  will  be  managed,  operated  and  maintained  in  accordance  with  the 
following  rules  and  procedures: 

3.11   Phase  I  -  This  phase  will  extend  from  26  September  1970  to 
approximately  1  January  1971.   During  tliis  period,  CA'^IPSA,  on  behalf  of 
the  Spanish  Government,  will  hire  personnel  that  will  be  necessary  for 
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the  operation  of  Section  II.  The  United  States  Forces  will  operate  and 
maintain  Section  II  througliout  Phase  I  and  will  institute  a  training 
program  for  such  CAMPSA  personnel. 

5.12  Phase  II  -  This  phase  will  begin  upon  completion  of  Phase  I 
and  will  be  completed  by  approximately  1  April  1971.   During  this  period, 
the  United  States  Forces  will  operate  and  maintain  Section  II  and  will 
complete  the  training  of  CA-MPSA  employees  in  the  operation  of  Section  II 
of  the  pipeline. 

3.13  Phase  III  -  This  phase  will  begin  upon  completion  of 
Phase  II  and  will  be  completed  by  1  June  1971.   During  this  period, 
CAMPSA  will  operate  Section  II,  including  provision  of  utilities,  and 
the  United  States  Forces  will  complete  the  training  of  CAMPSA  personnel 
in  maintenance. 

3.14  The  time  periods  mentioned  above  for  Phases  I,  II  and  III 
can  be  reduced  at  the  request  of  the  Spanish  Government  in  order  to 
expedite  the  total  and  efficient  administration  of  the  pipeline  by  CAMPSA. 
These  requests' for  reduction  will  be  forwarded  by  the  Spanish  Government  to 
the  United  States  Forces  a  minimum  of  one  month  in  advance. 

3.2  At  the  completion  of  Phase  III,  the  Spanish  Government  will  be 
fully  responsible  for  the  operation  and  maintenance  of  Section  II  of  the 
pipeline  and  will  ensure  that  the  necessary  spare  parts  and  equipment 
are  on  hand  to  enable  efficient  operation  and  maintenance  of  Section  II. 
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The  United  States  Forces  will  transfer  to  the  Spanish  Government,  on 
appropriate  terras  which  reflect  their  condition,  the  spare  parts  and 
equipment  on  hand  that  are  peculiar  to  Section  II  of  the  pipeline  and 
necessary  for  its  operation  and  maintenance  in  accordance  with  specifications 
of  the  United  States  Forces.   The  Spanish  Government  may  request  from  the 
United  States  Forces  any  otiier  spare  parts  or  equipment  associated  witli 
Section  II  of  the  pipeline  subject  to  determination  of  need  and  mutually 
acceptable  sales  conditions. 

3.3  The  Spanisli  Government  will  reimburse  the  United  States  Forces 
for  all  costs  incurred  during  Phases  I,  II  and  III  relative  to  the  operation 
and  maintenance  of  Section  II  of  the  pipeline,  including  personnel  costs. 

4.   MOVEMENT  OF  UNITED  STATES  FORCES  PRODUCT  THROUGH  SECTION  II  OF  THE 
PIPELINE  -  For  such  period  of  time  as  the  Agreement  of  Friendship  and 
Cooperation  is  in  force,  Spain  guarantees  at  no  cost  to  the  United  States: 

4.1  Movement  and  storage  of  normal  petroleum  product  requirements  of 
the  United  States  Forces  through  Section  II  of  the  pipeline. 

4.2  Operation  and  maintenance  of  Section  II  of  the  pipeline. 

4.3  The  availability  of  expanded  use  of  Section  II  of  the  pipeline 

for  requirements  of  tlie  United  States  Forces  in  case  of  emergency;  provided, 
however,  that  the  United  States  Forces  shall  reimburse  CAMPSA  for  the 
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movement  of  such  United  States  Porces  product,  exclusive  of  product 
destined  for  use  by  the  Spanish  Forces  and  product  moved  through  Section 
II  for  tlic  sole  purpose  of  pusliing  other  product,  as  i-s  in  excess  of 
380,000,000  barrel -miles  moved  during  any  calendar  quarter  (January-March, 
April-June,  July-Seiitembcr,  Octobcr-Ueccmber)  at  a  rate  of  $0.0013,  or 
its  equivalent  in  pesetas,  per  barrel-mile.   (A  barrel  consists  of  42 
United  States  gallons  at  15  degr'ees  centigrade). 

5.  PRIORITY  OF  MOVEMLNTS  -  Movement  of  United  States  Forces  product 
through  the  pipeline  will  be  given  equal  priority  with  the  movement  of 
Spanish  military  product  and  both  will  take  precedence  over  commercial 
product  movements.  To  avoid  interferences  with  the  movement  of  commercial 
products,  the  United  States  Forces  will,  one  month  in  advance,  advise  of 
their  requirements  for  the  following  month. 

6.  QUALITY  AND  QUANTITY  CONTROL  -  The  pipeline  is  for  the  movement  of 
refined  products  only  and  under  no  circumstances  will  crude  products  be 
moved  through  the  pipeline.  After  the  completion  of  Phase  II,  quality 
and  quantity  control  of  United  States  Forces  products  moved  through 
Section  II  of  the  pipeline  will  be  the  responsibility  of  CAMPSA,  using 
standards  and  procedures  agreed  upon  by  the  Mixed  Teclinical  Commission 
established  under  paragraph  16  of  this  Annex.   United  States  and  Spanish 
technical  personnel  will  have  the  right  of  access  to  pipeline  facilities 
to  coordinate  pipeline  movements  and  product  quality  and  quantity  control 
procedures. 

7.  CUSTODY  -  After  the  completion  of  Phase  II,  CAMPSA  shall  have  custody  of 
United  States  Forces  j)roduct  whenever  it  is  in  Section  11  of  the  pipeline. 
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8.  TliSTIN'G  AMU  MEASURING  -  Unitcii  States  Forces  product  shall  be  tested 
and  measured  prior  to  its  acceptance  by  CAMF'SA  for  custody  and  after  its 
subsequent  delivery  to  the  United  States  Forces,  in  accordance  with  pro- 
cedures established  by  the  Mixed  Technical  Commission.  In  measuring  the 
quantity  of  United  States  Forces  product  accepted  and  delivered,  correc- 
tion shall  be  wade  from  volume  at  actual  or  observed  temperature  to  volume 
at  15  degrees  centigrade. 

9.  DELIVERY  OF  UNITED  STATLS  FORCES  PRODUCTS  -  CAMPSA  shall  transport 
through  Section  II  of  the  pipeline  and  deliver  into  storage  facilities 
designated  by  the  United  States  Forces  the  quantity  of  United  States 
Forces  product  accepted  into  its  custody,  except  as  otherwise  provided 
in  paragraph  10  of  this  Annex.  The  delivered  product  shall  meet  United 
States  military  specifications.  Delivery  shall  be  accomplished  in  ac- 
cordance with  time  schedules  established  by  the  Mixed  Technical  Commission. 

10.  LOSSES  OR  CONTAMINATION  OF  UNITED  STATES  FORCES  PRODUCT  -  United 
States  Forces  product  lost  or  contaminated  while  in  CAiMPSA  custody  shall 

be  either  replaced  in  kind  by  the  Spanish  Government  or  reimbursement  therefor 
made  to  the  United  States  Forces  based  on  the  cost  of  the  product  to  the 
United  States  Forces;  provided  that  the  Spanish  Government  shall  not  be 
liable  for  any  loss  or  contamination  of  United  States  Forces  product  caused 
by  acts  of  God  or  war.  Normal  evaporation  losses  encountered  in  gauging 
of  shipping  and  receiving  tanks  and  products  withdrawn  for  sampling  purposes, 
as  agreed  to  in  tlie  Mixed  Tccl\nical  Commission,  shall  be  deducted  when 
computing  any  possible  fuel  losses  to  be  replaced  by  the  Spanish  Government. 


524 


11.  CLAIMS  -  During  Phases  I,  II  and  III  and  thereafter,  the  Spanish 
Coverninent  will  assume  responsibility  for  the  settlement  and  payment  of 
any  claims  arising  out  of  tlie  operation  and  maintenance  of  Section  II  of 
tlie  pipeline  tliat  could  be  made  against  tlie  Government  of  the  United 
States  or  members  of  "United  States  personnel  in  Spain,"  except  for  claims 
arising  out  of  acts  of  intentional  misconduct  or  gross  negligence  of  said 
personnel  when  determined  as  such  by  the  Joint  Committee.   Claims  aris- 
ing out  of  acts  of  intentional  misconduct  or  gross  negligence  by  said  per- 
sonnel shall  be  handled  in  accordance  with  the  provisions  of  Section  II  of 
the  Agreement  in  Implementation. 

12.  LABOR  MATTIiRS  -  Spanisli  employees  of  the  United  States  Forces  engaged 
in  work  on  Section  II  of  tliC  pipeline  upon  the  entry  into  force  of  the 
Agreement  in  Implementation  shall  have  the  option  of  remaining  on  the  pipe- 
line as  CAMPSA  employees.   Such  employees  shall  not  be  considered  as  "local 
labor  personnel"  under  Section  III  of  said  agreement,  unless  having  de- 
clined the  option  of  remaining  on  the  pipeline  as  CA"^IPSA  employees,  they 
are  able  to  qualify  for  such  vacancies  as  may  exist  in  "local  labor 
personnel"  positions  at  other  installations  and  immediately  enter  into 
such  employment.  Those  Spanish  employees  choosing  to  remain  on  the  pipe- 
line as  CA.MPSA  employees,  as  well  as  those  who  neither  remain  on  t)ie 
pipeline  as  CA'^IPSA  employees  nor  are  employed  as  "local  labor  personnel" 

at  other  instaflations,  shall  receive  severance  pay  from  the  United  States 
Forces  under  the  terms  and  conditions  prevailing  prior  to  the  entry  into 
force  of  the  Agreement  in  Implementation. 
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13.  OPIiRATION  OP  Sr.CTION  III  OF  THE  PIPlil.IMi  -  In  accordance  with  the 
Exchange  of  Notes  of  August  6,  1970  between  tlic  Governments  of  the 
United  States  and  Spain,  the  United  States  Forces  are  authorized  to  use, 
operate  and  maintain  Section  III  of  the  pipeline. 

14.  ULLAGE  -  When  determined  to  be  available  by  the  United  States  Forces, 
ullage  will  be  provided  C/\MPSA  in  the  terminal  storage  stations  at  Loeches, 
La  Muela  and  El  Arahal ,  on  a  temporary  basis  to  accommodate  pipeline 
movements  in  an  emergency  or  other  unusual  situation.   liccause  of  potential 
damage  to  empty  underground  storage  tanks  due  to  water  table  levels, 

such  ullage  will  be  kept  available  in  partially  filled  tanks.   The  United 
States  Forces  shall  not  be  responsible  for  any  CAMPSA  product  degradation 
resulting  from  the  provision  of  ullage  in  these  tanks.   If  such  ullage 
must  be  used  to  accommodate  United  States  Forces  product  movements,  the 
Spanish  Government  sliall  not  be  responsible  for  any  United  States  Forces 
product  degradation  resulting  from  commingling  of  product.   If  such  ullage 
must  be  used  to  accommodate  Spanish  military  or  CAMPSA  product  movements, 
the  Spanisli  Government  shall  be  responsible  for  any  United  States  Forces 
product  degradation  and  shall  replace  in  kind,  or  otherwise  compensate 
the  United  States  Forces  for  such  degradation. 

15.  UTILITIES  FOR  STORAGE  FACILITIES  -  Electrical  power  and  water  from 
the  utility  systems  at  the  respective  pipeline  pump  stations  will  be 
provided  by  the  Spanish  Government  to  the  terminal  storage  stations  at 
Loeches,  La  Muela  and  El  Arahal  at  no  cost  to  the  United  States  Forces. 

16.  MIXEU  TECIJN'ICAL  COMMISSION'  -  A  Mixed  Technical  Commission  is  hereby 
established.  The  commission  shall  be  composed  of  technical  experts  of  the 
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United  States  Forces  and  the  Spanish  (lovcrnmcnt ,  and  shall  prepare  the 
detailed  plans  necessary  for  the  transfer  of  responsibility  for  the  opera- 
tion and  maintenance  of  Section  II  of  the  pipeline  to  the  Spanish  Govern- 
ment.  This  commission  will  remain  in  existence  so  long  as  the  United  States 
Forces  utilize  the  pijicline  and  uill  serve  to  coordinate  the  rcciuiremcnts  of 
tlic  United  States  Forces  and  the  Spanish  Government  for  pipeline  utilization. 
Any  disagreements  of  the  Mixed  Technical  Commission  will  be  referred  to  the 
Joint  Committee  for  resolution. 

17.   EFFECTIVE  DATE  -  Upon  signature  by  both  Parties,  this  Annex  shall  be 
applied  retroactively  from  September  26,  1970. 

MADRID,  The  18th  of  December  1970 


For  the  Government  of 
Spain: 


->^-^ii- 


MANUEL  DIEZ-ALEGRIA 
Lieutenant  General 
Chief,  High  General   Staff 


For  the  Government  of 

the  United  States  of  America: 


SANFORD^.   MOATS 
Major  General,    USAF 
Chief,  JUSMG-MAAG 
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PUOCLDURAL  ANNHX  XII 
UTILIZATION  OF  PETROLEUM  PRODUCTS  AND  FACILITIES 

1.   In  accordance  with  the  Exchange  of  Notes  of  August  6,  1970,  between 
the  Governments  of  the  United  States  and  Spain,  the  United  States  Forces 
are  authorized  to  use  the  following  petroleum  products  facilities  at 
Spanish  military  installations: 

1.1  El  Ferrol  -  La  Crana.   Fuel  storage  depot  with  tunnels  divided 
into  fourteen  tanks  and  related  services. 

1.2  Cartagena  -  San  Pedro.   Fuel  storage  depot  with  two  tunnels  which 
have  six  underground  storage  facilities  and  fifteen  metal  storage  facilities 
with  related  services,  including  a  pumping  station  and  an  underground 
emergency  power  plant. 

1.3  Rota  Naval  Base.   Fuel  storage  depot  on  the  naval  base  with  twenty- 
eight  large  fuel  tanks  located  at  the  southeast  end  of  the  base  and  nineteen 
miscellaneous  tanks,  with  related  services.   Some  of  these  tanks  are  reserved 
for  the  storage  of  United  States  Air  Force  petroleum  products. 

1.4  Air  Base  Facilities.   Petroleum  products  storage  facilities  at 
Torrcjon,  Zaragoza,  and  Moron  Air  Bases. 


80-847  O— 72 35 
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2.  Tlic  naval  jictrolcum  products  stored  in  the  facilities  at  F.l  Ferrol  - 
La  Grana,  Cartagena  -  San  Pedro,  and  Kota  Naval  Base  will  be  considered 
as  reserved  for  tlie  United  States  and  Spanish  Navies. 

3.  United  States  Forces  petroleum  products  stored  in  the  facilities  at 
Torrejon,  Zaragoza  and  Moron  Air  liases  will,  when  stocks  exist,  be  issued 
to  Spanisli  Air  Force  refueling  vehicles  upon  request  of  said  Air 

Force.   The  Spanish  Government  will  reimburse  the  United  States  Forces  in 
kind  the  amounts  of  sudi  products  received,  adding  3.5  percent  of  the 
quantity  received  as  reimbursement  for  the  administrative  costs  incurred. 
Such  reimbursement  will  be  made  in  accord  with  United  States  military- 
specifications.   Representatives  of  the  Air  Forces  of  both  countries  will 
enter  into  appropriate  arrangement  to  implement  the  provisions  of  this 
paragraph  covering  the  procedures  for  replacement  in  kind. 

4.  The  United  States  Forces  will  be  responsible  for  the  operation, 
management  and  maintenance  of  the  petroleum  products  facilities  listed 

in  Paragraj^h  1  of  this  Annex.   This  responsibility  includes  the  supervision 
and  control  of  the  quality  and  quantity  of  United  States  Forces  petroleum 
products  as  well  as  the  development  and  implementation  of  applicable  technical 
safety  instructions. 

5.  The  following  procedures  will  be  observed  at  the  naval  facilities 
described  in  subparagra])hs  1.1,  1.2  and  1 . 5  of  tliis  Annex: 

5.1   Ship  entry  and  exit  at  tlie  F.l  Ferrol  and  Cartagena  Naval  Bases  will 
be  governed  by  the  provisions  established  in  Paragraph  4 . 2  of  Annex  IX.   Ship 
entry  and  exit  at  tl^e  Rota  Naval  Base  will  be  governed  by  the  provisions 
established  in  accordance  with  Paragraphs  3  and  4  of  Annex  VIII, 
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5.2  The  moorngc  anU  the  use  of  the  piers  designated  to  serve  the 
petroleum  facilities  authorized  for  use  by  the  United  States  will  be 
regulated  according  to  a  schedule  prepared  by  the  Spafiish  installation 
commander  in  conjunction  with  tlie  Commander,  United  States  Naval  Activities 
Spain  (Rota),  in  accordance  with  the  needs  of  both  Navies.   Normally 
military  sliips  or  ships  carrying  military  cargo  will  have  priority  over 
commercial  ships. 

5.3  Other  piers  wliich  could  be  used  indirectly  for  the  movement  of 
petroleum  products  to  the  storage  facilities  made  available  to  the  United 
States  nay  be  used  when  necessary  as  authorized  by  the  Spanish  Commander. 

5.4  Pier  management  at  1:1  Ferrol  -  La  Grana  and  Cartagena  -  San  Pedro, 
which  will  be  the  responsibility  of  the  Spanish  Commander,  will  include  the 
establishment  of  technical  safety  instructions.   These  safety  instructions 
will  be  developed  in  cor-iunction  with  the  Commander,  United  States  Naval 
Activities  Spain  (Rota). 

6.   The  Spanish  Navy  may  store  petroleum  products  for  use  by  both  Navies  in 
tanks  administered  by  the  United  States  Forces  at  the  naval  facilities 
described  in  subparagraphs  1.1,  1.2,  and  1.3  of  this  Annex  on  a  schedule 
agreed  upon  by  the  United  States  and  Spanish  Navies  when  such  products  are 
compatible  with  applicable  United  States  military  specifications.   A 
surface  tank  will  be  reserved  for  Spanish  use  at  El  Ferrol  (La  Grana)  wherein 
products  of  any  category  may  be  stored.  Correspondingly,  when  it  is 
necessary  for  the  United  States  Navy  to  either  store  or  refuel  in  any  Spanish 
petroleum  products  installation  not  listed  in  paragraph  1  of  this  Annex,  a 
request  will  be  made  to  the  Joint  Committee. 
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7.  The  cost  of  operation  and  maintenance  of  the  petroleum  products 
facilities  listed  in  Paragraph  1  of  this  Annex  will  be  borne  by  the  United 
States  Government  or  sliared  by  both  Governments,  as  tlic  case  may  be,  in 
accordance  with  paragraphs  3.3  and  3.4  of  Procedural  Annex  I,  and  Article  III 
in  Section  I  of  the  Agreement  in  Implementation. 

8.  The  Spanish  Navy  may  acquire  for  its  use  petroleum  products  from  the 
United  States  Navy  at  the  naval  facilities  listed  in  subparagraphs  1.1,  1.2, 
and  1.3  of  this  Annex  at  a  price  and  in  the  conditions  agreed  to  by  ap- 
propriate authorities  of  both  Governments  or  by  replacement  in  kind  in  ac- 
cordance with  United  States  military  specifications. 

9.  If  at  any  time  it  becomes  necessary  for  Spanish  Air  Force  aircraft  to  be 
refuled  directly  by  United  States  Forces  at  any  United  States  facility 
listed  in  paragraph  1  of  this  Annex,  such  refueling  will  be  accomplished, 
subject  to  payment  in  cash  or  replacement  in  kind,  in  accordance  with  United 
States  military  regulations  and  specifications. 

10.  Upon  signature  by  both  parties,  this  Annex  shall  be  applied  retroactively 
from  September  26,  1970. 

MADRID,  The  18th  of  December  1970 


For  the  Government  of 
Spain  :^    ^^ 


^\ 


MANUHL   DIOZ-ALliGRiA 
Lieutenant  General 
Chief,   High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


(I 

SANF0IJ(>   K.    MOATS 

Major 'Cencral ,   USAF 
Chief,   JUSMG-MAAG 
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PKOCHDUKAL  ANN1:X  XI 1 1 
RULES  GOVERNING  CONSTRUCTION  CONTRACTS 
WITH  SPANISH  CONTRACTORS 

1.  In  accordance  with  Article  VII  of  the  Agreement  in  Implementation,  the 
United  States  Forces  may  award  contracts  to  Spanish  or  United  States  prime 
contractors  for  the  execution  of  construction  or  improvement  projects  in 
Spain.   Consistent  with  the  requirements  of  the  contract,  the  services 

of  Spanish  contractors  shall  be  used,  directly  or  through  a  United  States 
prime  contractor,  provided  the  Spanish  contractor  fulfills  the  required 
conditions  of  the  contract,  which  shall  be  made  public,  except  in  special 
cases  which  shall  be  communicated  to  the  Joint  Committee. 

2.  Spanish  contractors  may  be  selected  from  those  qualified  to  carry 
out  the  project  either  directly  or  by  competitive  bidding  or  through  a 
United  States  prime  or  participating  contractor. 

3.  When  selecting  a  Spanish  contractor,  the  United  States  Forces  will 
give  the  opportunity  to  bid  to  the  largest  possible  number  of  contractors, 
reserving  the  right,  however,  of  selecting  the  contractor  considered  to 

be  the  best  qualified,  price  and  other  factors  considered. 
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4.  The  Spanish  prime  contractors  or  those  Spanish  contractors  selected 
through  a  United  States  prime  or  participating  contractor  have  to  be 
listed  in  the  Register  of  Contractors  of  the  Spanish  Treasury  Ministry 
with  the  classification  applicable  to  the  type  of  projects  to  be  per- 
formed, in  accordance  with  the  requirements  of  a  similar  project  which 
might  be  contracted  for  by  the  Spanish  government. 

5.  Invitations  to  bid,  or  bid  specifications,  should  contain,  in  the 
greatest  detail : 

a)  The  scope  of  construction 

b)  The  quality  of  material  to  be  used 

c)  T!ie  detailed  plans  of  the  project 

d)  Broad  range  of  estimated  cost 

e)  The  maximum  period  of  time  or  completion  date  for  carrying  out 
the  project 

A  sample  of  the  bid  specifications  or  bid  offers  will  be  given  to  the 
Spanish  command  of  the  installation,  and  another  will  be  sent  to  the 
Joint  Committee. 

6.  When  a  contract  has  been  awarded,  this  fact  will  be  communicated  to 
the  Joint  Committee,  together  with  a  summary  of  the  terms  of  the  award. 
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7.  When  it  is  not  feasible  to  carry  out  t)ie  project  tlirough  the  pro- 
cedures of  paragraphs  1,  2  or  3  of  this  Annex,  the  Joint  Committee  may, 
as  an  exception,  authorize  contracting  with  firms  from  third  countries, 
in  all  cases  reserving  tlie  rigiit  to  approve  the  contract  award  made 

by  U.  S.  autlioritics  in  such  cases. 

8.  If  a  Spanish  contractor  does  not  fulfill  the  conditions  of  his 
contract,  the  United  States  Forces  will  inform  the  Joint  Committee  of 
this  fact,  without  prejudice  to  civil  actions  which  might  apply.' 

MADRID,  The  18th  of  December  1970 


For  the  Government  of 
Spai 


MANUEL  DIEZ-ALEGRIA 
Lieutenant  General 
Chief,  High  General  Staff 


For  the  Government  of 

the  United  States  of  America: 


^^^^ 


sanforJIk.  moats 

Major  (yeneral ,    USAF 
Chief,   JUSMG-MAAG 
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No.  820  Madrid,  September  25,  1970. 

Excellency: 

I  have  the  honor  to  refer  to  your  note  of  this  date  which  reads  in 
translation  as  follows: 

"I  have  the  honor  to  refer  to  the  recent  discussions  between 
representatives  of  our  two  Governments  regarding  the  continuation 
of  relief  from  taxes  and  customs  duties  for  the  United  States  Forces 
in  Spain  pending  the  conclusion  of  appropriate  fiscal  agreements 
under  the  Agreement  of  Friendship  and  Cooperation  of  August  6, 
1970. 

In  this  connection,  I  have  the  honor  to  propose  to  Your  Excellency 
that  during  the  interim  period  the  United  States  Forces  in  Spain  and 
their  personnel  continue  to  be  accorded  in  Spain  the  same  customs 
and  taxes  treatment  which  they  have  enjoyed  prior  to  September  26, 
1970. 

To  this  end,  and  in  consonance  with  the  provisions  of  the  exchange 
of  notes  between  the  Minister  of  Foreign  Affairs  of  Spain  and  the 
Secretary  of  State  of  the  United  States  on  August  6,  1970,  in  relation 
to  the  Agreement  in  Implementation,  the  fiscal  provisions  contained 
in  Articles  XV,  XIX,  XX  and  XXI  of  the  Technical  Agreement 
annexed  to  the  Defense  Agreement  of  September  26,  1953,  and  in 
its  Procedural  Agreements  Number  5,  8,  9  and  12,  as  well  as  in  any 
other  fiscal  provision  agreed  between  the  two  Governments  under  the 
Defense  Agreement  of  September  26,  1953,  that  is  currently  in  force 
and  from  which  fiscal  rights  or  obligations  of  the  United  States 
Forces  in  Spain  and  their  personnel  derive,  will  continue  in  force. 
All  of  these  fiscal  provisions  shall  apply  to  the  same  personnel  to 
whom  they  are  applicable  to  this  date,  and  they  shall  continue  in 
force  until  the  conclusion  of  the  new  fiscal  agreements. 

Negotiation  of  these  agreements  under  the  Agreement  of  Friend- 
ship and  Cooperation  of  August  6,  1970,  will  be  undertaken  within 
a  reasonable  period  of  time,  with  a  view  toward  their  early  conclusion. 

I  have  the  honor  to  propose  to  Your  Excellency  that  if  the  fore- 
going is  acceptable  to  the  Government  of  the  United  States,  this 
note  and  Your  Excellency's  note  in  reply  shall  constitute  an  agree- 
ment between  our  two  Governments  on  this  matter." 

I  wish  to  advise  you  that  the  Government  of  the  United  States 
agrees  that  your  note,  together  with  this  reply,  constitute  an  agree- 
ment between  our  two  Governments  regarding  the  continuation  of 
relief  from  taxes  and  customs  duties  for  the  United  States  forces  in 
Spain. 
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Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

Robert  C.  Hill 
Ambassador 


His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  Affairs  of  Ijpwviv. 
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No.  821  Mabbig,  September  26,  1970. 

Excellency: 

I  have  the  honor  to  refer  to  your  note  of  this  date  which  reads  in 
translation  as  follows: 

"I  have  the  honor  to  refer  to  the  recent  discussions  between  repre- 
sentatives of  our  two  Governments  regarding  the  Tax  Relief  Annex 
attached  to  the  Mutual  Defense  Assistance  Agreement  between  our 
two  Governments  signed  on  September  26,  1953.  p] 

The  Government  of  Spain  is  desirous  of  negotiating  an  amendment 
to  the  said  Tax  Relief  Annex.  It  is  the  understanding  of  my  Govern- 
ment that  the  Government  of  the  United  States  of  America  is  willing 
to  enter  into  such  negotiations  towards  this  end  as  soon  as  may  be 
mutually  convenient. 

It  is  understood  that  until  such  time  as  it  may  be  amended,  the 
tax  relief  authorized  in  Article  III  of  the  Mutual  Defense  Assistance 
Agreement  of  September  26,  1953,  and  the  Technical  Annex  thereto, 
shall  SipTplj  mutatis  mutandis  to  the  defense  operations  and  expenditures 
of  the  United  States  Government  in  Spain  in  furtherance  of  Chapter 
VIII  of  the  Agreement  of  Friendship  and  Cooperation  of  August  6, 
1970,  and  agreements  concluded  thereunder. 

If  the  foregoing  is  acceptable  to  the  Government  of  the  United 
States,  I  have  the  honor  to  propose  that  this  note  and  Your  Excel- 
lency's reply  note  to  that  effect  shall  constitute  an  agreement  between 
our  two  Governments  on  this  matter." 

I  wish  to  advise  you  that  the  Government  of  the  United  States 
agrees  that  your  note,  together  with  this  reply,  constitute  an  agreement 
between  our  two  Governments  relating  to  the  Tax  Relief  Annex 
attached  to  the  Mutual  Defense  Assistance  Agreement  signed  Sep- 
tember 26,  1953. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

Robert  C.  Hill 
Ambassador 

His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  Affairs 
of  Spain. 


1  TIAS  2849;  4  UST  1887. 
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No.  822  Madrid,  September  25, 1970. 

Excellency: 

I  have  the  honor  to  refer  to  your  note  of  this  date  which  reads  in 
translation  as  follows: 

"With  reference  to  the  Agreement  in  Implementation  of  Chapter 
VIII  of  the  Agreement  of  Friendship  and  Cooperation  between  Spain 
and  the  United  States  of  America  signed  on  August  6,  1970,  and  for 
due  compliance  with  its  purposes,  I  have  the  honor  to  communicate 
to  Your  Excellency  the  following  understanding  of  my  Government: 

1.  Active  duty  military  personnel  of  the  armed  forces  of  the  United 
States,  and  their  dependents  who  accompany  them,  who  are  tempo- 
rarily in  Spanish  territory  on  a  private  visit,  shall  be  fully  subject  to 
Spanish  law  and  jurisdiction  except  as  otherwise  expressly  provided 
in  this  note. 
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2.  The  provisions  of  paragraph  3  of  Article  XIII  of  the  Agreement 
in  implementation  shall  be  applicable  to  the  military  personnel 
covered  by  this  note,  except  that  the  military  orders  to  which  the 
said  Article  refers  shall  be  replaced  by  an  official  document  issued  by 
the  military  authorities  of  the  United  States  containing  a  certifica- 
tion in  the  Spanish  language  that  the  trip  to  Spain  has  been  authorized 
by  the  commander  of  the  unit  to  which  the  bearer  belongs.  The 
dependents  who  accompany  the  military  personnel  covered  by  this 
note  shall  be  subject  to  the  ordinary  system  of  passports  in  force 
under  Spanish  law,  although  they  shall  be  exempt  from  the  provisions 
of  that  legislation  referring  to  visas  and  alien  registration. 

3.  The  persons  referred  to  in  paragraph  1  of  this  note  may  use  the 
services  of  the  United  States  Forces  in  Spain  referred  to  in  Articles 
XI  and  XII  of  the  Agreement  in  Implementation. 

4.  (a)  The  Spanish  authorities  shall  immediately  notify  the  military 
authorities  of  the  United  States  of  the  arrest  in  Spain  of  any  of  the 
persons  referred  to  in  paragraph  1  of  this  note. 

(b)  In  order  that  the  military  authorities  of  the  United  States 
may  maintain  the  good  order  and  discipline  of  the  persons  referred  to 
in  paragraph  1  of  this  note,  the  Government  of  Spain  shall  refuse 
them  entry  into  Spanish  territory  unless  they  are  in  possession  of  the 
authorization  mentioned  in  paragraph  2  of  this  note.  With  the 
assistance  of  the  military  authorities  of  the  United  States,  the 
Government  of  Spain,  within  its  legal  authority,  shall  proceed  to 
expel  from  Spanish  territory  the  military  personnel  covered  by  this 
note  whose  authorization  to  be  in  Spain  has  been  withdrawn  by  the 
military  authorities  of  the  United  States,  or  who  are  otherwise 
accused  of  an  offense  solely  against  the  military  law  of  the  United 
States,  except  in  cases  where  a  person  has  been  charged  by  the 
Spanish  authorities,  in  Avhich  case  the  person's  expulsion  shall  be 
deferred  until  the  charges  are  resolved. 

(c)  Likewise,  Spain  authorizes  the  military  authorities  of  the 
United  States  to  exercise  jurisdiction  over  the  military  personnel  cov- 
ered by  this  note  with  respect  to  offenses  committed  in  Spanish  terri- 
tory solely  against  the  persons  or  property  of  United  States  personnel 
in  Spain,  as  defined  in  the  Agreement  in  Implementation,  or  solely 
against  the  public  property  of  the  United  States  in  Spain,  used  in 
connection  with  Chapter  VIII  of  the  Agreement  of  Friendship  and 
Cooperation. 

(d)  The  trial  safeguards  common  to  the  law  of  Spain  and  the 
law  of  the  United  States,  which  are  numbered  1  to  16  and  are  listed  in 
Article  XXIII  of  the  Agreement  in  Implementation  as  being  among 
those  recognized  for  the  case  of  a  member  of  the  United  States  per- 
sonnel in  Spain,  as  defined  in  the  said  Agreement,  shall  be  applicable 
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to  the  persons  covered  by  paragraph  1  of  this  note  who  are  prosecuted 
under  the  jurisdiction  of  Spain. 

5.  Notwithstanding  the  provisions  of  paragraph  4  of  this  note,  and 
on  a  reciprocal  basis,  the  authorities  of  Spain  and  the  military  authori- 
ties of  the  United  States  may  request  from  and  grant  to  each  other, 
through  the  appropriate  authorities,  the  right  to  exercise  jurisdiction 
in  any  exceptional  case  involving  a  member  of  the  military  personnel 
covered  by  this  note,  in  accordance  with  the  following  rules: 

a.  (1)  At  the  request  of  the  military  authorities  of  the  United  States 
with  respect  to  offenses  not  referred  to  in  paragraph  4.c.  of  this  note 
and  over  which  the  United  States  is  especially  interested  in  exercising 
jurisdiction; 

(2)  At  the  request  of  the  authorities  of  Spain,  with  respect  to 
offenses  referred  to  in  paragraph  4.c.  of  this  note  and  over  which 
Spain  is  especially  interested  in  exercising  jurisdiction. 

b.  The  requests  referred  to  in  this  paragraph  shall  be  submitted 
in  writing  within  no  more  than  fifteen  days  from  the  time  of  notifica- 
tion to  requesting  authorities  of  the  arrest  of  a  member  of  the  military 
personnel  covered  by  this  note.  Such  requests  shall  be  acted  upon 
within  no  more  than  thirty  days  from  the  date  submitted;  if  no 
decision  is  made  within  that  period,  the  request  shall  be  considered 
to  have  been  denied. 

6.  The  military  authorities  of  the  United  States  will,  at  their 
request,  maintain  custody  of  a  member  of  the  military  personnel 
covered  by  this  note  over  whom  Spanish  jurisdiction  is  to  be  exercised 
as  a  result  of  the  application  of  the  provisions  of  paragraph  5.a(2) 
of  this  note.  As  to  other  members  of  the  military  personnel  covered 
by  this  note  over  whom  Spanish  jurisdiction  is  to  be  exercised,  the 
United  States  military  authorities  may,  in  cases  of  special  interest, 
submit  requests  for  custody  to  the  competent  Spanish  authorities 
for  their  consideration.  Any  custody  by  the  United  States  military 
authorities  pursuant  to  this  paragraph  shall  be  governed  by  the 
provisions  of  paragraph  3  of  Article  XVIII  of  the  Agreement  in 
Implementation. 

If  your  Government  concurs  in  the  foregoing,  I  have  the  honor  to 
propose  that  this  note  and  Your  Excellency's  reply  note  to  that  effect 
shall  constitute  an  agreement  between  our  two  Governments  on  this 
matter." 

I  wish  to  advise  you  that  the  Government  of  the  United  States 
agrees  that  your  note,  together  with  this  reply,  constitute  an  agree- 
ment between  our  two  Governments  regarding  active  duty  military 
personnel  of  the  armed  forces  of  the  United  States,  and  their  depend- 
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ents  who  accompany  them,  who  are  temporarily  in  Spanish  Territory 
on  a  private  visit. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

Robert  C.  Hill 
Ambassador 

His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  Ajffiirs  oj  Spain. 


No.  823  Madrid,  September  25,  1970. 

Excellency: 

With  reference  to  the  Agreement  of  Friendship  and  Cooperation 
between  Spain  and  the  United  States  signed  on  August  6,  1970, 
and  to  the  discussions  held  between  representatives  of  our  two  Gov- 
ernments regarding  tht  status  of  members  of  the  armed  forces  of 
Spain  who,  accompanied  by  their  dependents,  are  posted  to  the 
United  States  for  official  purposes  in  connection  with  the  cooperation 
for  defense  provided  for  in  Chapter  VIII  of  the  aforesaid  Agreement, 
I  have  the  honor  to  communicate  to  Your  Excellency  the  following 
understanding  of  my  Government. 

1.  Members  of  the  armed  forces  of  Spain,  and  their  dependents, 
who  are  residing  in  the  immediate  vicinity  of  Washington,  D.C., 
and  are  assigned  to  the  Embassy  of  Spain  in  Washington  for  the  afore- 
said purposes  shall,  at  the  request  of  the  Spanish  Government,  be 
recognized  by  the  Government  of  the  United  States  as  Spanish 
diplomatic  personnel,  and  shall  enjoy  all  the  privileges  and  immunities 
recognized  for  the  diplomatic  personnel  of  the  Embassy  of  Spain 
of  similar  rank. 

2.  In  those  cases  where  the  recognition  of  diplomatic  status  for  the 
persons  referred  to  in  paragraph  1  of  this  note  is  not  requested  by  t^e 
Spanish  Government  as  well  as  in  other  cases  where  members  of  the 
armed  forces  of  Spain  are  posted  to  the  United  States  for  the  aforesaid 
purposes,  the  appropriate  authorities  of  the  United  States  shall,  at 
the  request  of  the  Spanish  Government,  and  to  the  extent  permitted 
by  United  States  law,  give  every  consideration  in  individual  cases  to 
requests  by  the  Government  of  Spain  for  the  waiver  of  United  States 
jurisdiction,  and,  in  this  connection,  shall,  as  appropriate,  request  such 
waiver  by  the  competent  Federal,  State,  or  local  authorities  in  the 
United  States  to  the  Spanish  military  authorities  of  jurisdiction  with 
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respect  to  offenses  which  are  committed  by  members  of  the  armed 
forces  of  Spain  within  United  States  territory  and  punishable  under 
the  law  of  Spain.  When  such  a  waiver  of  jurisdiction  is  granted,  the 
appropriate  Spanish  military  authorities  shall  cause  such  individual 
to  be  removed  from  United  States  territory.  Any  trial  or  imposition 
of  punishment  by  Spanish  authorities  will  take  place  outside  United 
Stat3s  territory. 

3.  To  the  extent  permitted  by  United  States  law  and  regulations, 
the  Government  of  the  United  States  shall  grant  to  the  personnel 
referred  to  in  this  note  the  privileges  recognized  in  United  States 
territory  for  members  of  the  armed  forces  of  other  countries  with 
respect  to  the  use  of  commissaries,  medical  facilities,  recreational 
organizations,  and  other  similar  activities  of  the  armed  forces  of  the 
United  States. 

If  your  Government  concurs  in  the  foregoing,  I  have  the  honor  to 
propose  that  this  note  and  Your  Excellency's  reply  note  to  that 
effect  shall  constitute  an  agreement  between  our  two  Governments  on 
this  matter. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

Robert  C.  Hill 
Ambassador 

His  Excellency 

Gregorio  Lopez  Bravo, 

Minister  of  Foreign  Affairs 
of  Spain. 
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Translation 

Madrid,  September  25,  1970. 
the  minister  of  foreign  affairs 

Excellency: 

I  have  the  honor  to  refer  to  Your  excellency's  note  of  this  date, 
the  text  of  which,  translated  into  Spanish,  reads  as  follows : 

[For  the  Enghsh  language  text,  see  foregoing  note] 

I  wish  to  inform  Your  Excellency  that  the  Government  of  Spain, 
signifies  its  agreement  that  Your  Excellency's  note  and  this  reply 
shall  constitute  an  agreement  between  our  two  Governments  regarding 
the  status  of  members  of  the  armed  forces  of  Spain  who,  accompanied 
by  their  dependents,  are  posted  to  the  United  States  for  ofl&cial  pur- 
poses in  connection  with  the  cooperation  for  defense  provided  for  in 
Chapter  VIII  of  the  Agreement  of  Friendship  and  Cooperation  between 
our  two  countries. 

I  avail  myself  of  this  opportunity,  Mr.  Ambassador,  to  renew  to 
Your  Excellency  the  assurances  of  my  highest  consideration. 

Gregorio  Lopez  Bravo 

His  Excellency 

Robert  C.  Hill, 

Ambassador  of  the 

United  States  of  America 
to  Spain. 
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TREATIES     AND     OTHER     INTERNATIO]VAL    ACTS     SERIES     7254 


CONTINUED  STATIONING  OF  AMERICAN 
FORCES  AT  LAJES  BASE,  AZORES 


Agreement  Between  the 
United  States  of  America 
and  Portugal 


Supplementing  the  Agreement  of  September  6,  1951, 
as  Supplemented 


Effected  by  Exchange  of  Notes 
Signed  at  Brussels  December  9,  1971 
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PORTUGAL 

Continued  Stationing  of  American   Forces 
at  Lajes  Base,   Azores 

Agreement  supplementing  the  agreement  of  September  6,  1951,1^'] 

as  supplemented. 
Effected  by  exchange  of  notes 
Signed  at  Brussels  December  9,  1971 ; 
Entered  into  force  December  9,  1971. 
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The  Secretary  of  State  to  the  Portuguese  Minister  of  Foreign  Affairs 

Decemher  9, 1971 

Excellency  : 

I  have  the  honor  to  acknowledge  receipt  of  Your  Excellency's  note 
dated  December  9, 1971,  which  reads  as  follows : 

"I  have  the  honor  to  refer  to  the  letter  of  the  Foreign  Minister  of 
Portugal  to  the  Ambassador  of  the  United  States  of  America,  dated 
December  29,  1962,  and  to  the  notes  of  this  Ministry  and  of  your  Em- 
bassy, dated  January  6,  1969,  and  February  3,  1969,  [^]  respectively, 
relating  to  the  conversations  regarding  the  continued  stationing  of 
American  forces  and  personnel  at  Lajes  Base  in  the  Azores  and  its 
use  by  the  same. 

"I  have  the  honor  to  propose  that  the  continued  use  by  American 
forces  of  the  facilities  at  Lajes  Base  be  authorized  by  the  Government 
of  Portugal  for  a  period  of  five  years  dating  from  February  3,  1969. 
The  continued  use  of  such  facilities  will  be  regidated  by  the  mutual 
arrangements  affirmed  and  described  in  the  letter  of  the  Foreign  Min- 
ister of  Portugal  dated  December  29, 1962.  Either  party  may  propose 
the  commencement  of  conversations  regarding  use  of  such  facilities 
beyond  the  period  described  in  this  note  six  months  before  the  expira- 
tion of  such  period,  but  no  determination  that  a  negative  result  has 
arisen  in  such  conversations  shall  be  made  for  at  least  six  months  fol- 


^  Not  printed. 
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lowing  the  expiration  of  such  period.  In  the  event  neither  party  pro- 
poses the  commencement  of  further  conversations,  a  negative  result 
shall  be  deemed  to  have  arisen  upon  the  expiration  of  the  period  de- 
scribed in  this  note. 

"I  should  like  to  propose  that,  if  agreeable  to  your  Government,  this 
note,  together  with  your  reply,  shall  constitute  an  agreement  between 
our  two  Governments." 

I  confirm  to  you  that  the  above  quoted  proposal  is  acceptable  to  the 
Government  of  the  United  States,  and  that  Your  Excellency's  note  and 
this  reply  shall  be  regarded  as  constituting  a  fonnal  agreement  be- 
tween the  two  Governments. 

Accept,  Excellency,  the  assurances  of  my  highest  consideration. 

William  P  Rogers 

Secretary  of  State  of  the 
United  States  of  America 

His  Excellency 
Rui  Patricio, 

Minister  of  Foreign  Affairs 
of  Portugal. 
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TREATIES    AND     OTHER    INTERNATIONAL    ACTS     SERIES     7263 


DEPLOYMENT  IN  BAHRAIN  OF  THE 
UNITED  STATES  MIDDLE  EAST  FORCE 


Agreement  Between  the 
United  States  of  America 
and  Bahrain 


Effected  by  Exchange  of  Notes 
Signed  at  Manama  December  23,  1971 
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BAHRAIN 

Deployment  in  Bahrain  of  the  United  States 
Middle  East  Force 

Agreement  effected  hy  exchange  of  notes 
Signed  at  Manama  December  23,  1971; 
Entered  into  force  December  23,  1971, 


The  American  Charge  d'' Affaires  ad  interim  to  the  Bahraini  Minister 

of  Foreign  Affairs 


embassy  of  the 
united  states  of  america 

Manama,  Bahrain 

December  23,  1971 

His  Excellency 

Shaikh  Mohammad  bin  Mubarak  al-Khalifa 

Minister  of  Foreign  Affairs 

Government  of  the  State  of  Bahrain 

Excellency  : 

I  have  the  honor  to  refer  to  the  present  deployment  in  Bahrain 
of  the  United  States  Middle  East  Force,  including  its  flagship  and 
other  vessels  and  aircraft.  The  United  States  Government  proposes 
to  maintain  this  presence  and  its  related  support  facilities  subject 
to  the  following  arrangements : 

1.  Vessels  and  aircraft  assigned  to  or  supporting  the  United  States 
Force  may  freely  enter  and  depart  the  territorial  waters,  ports,  and 
airfields  of  Bahrain; 

2.  Members  of  the  United  States  Force  will  be  allowed  freedom  of 
movement  within  Bahrain  and  freedom  of  entry  to  and  egress  from 
Bahrain ; 

3.  If  there  is  any  substantial  change  contemplated  by  the  United 
States  Government  in  the  deployment  of  vessels  or  aircraft  or  num- 
bers of  personnel  to  be  supported  on  Bahrain  in  connection  with  the 
United  States  Middle  East  Force,  the  United  States  Government  will 
consult  with  the  Goveinment  of  Bahrain  before  effecting  that  change ; 

4.  Passport  and  visa  requirements  shall  not  be  applicable  to  military 
members  of  the  United  States  Force  except  as  shall  be  agreed  upon 
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between  the  two  governments.  All  members  of  the  United  States  Force, 
however,  shall  be  furnished  with  appropriate  identification  which 
shall  be  produced,  upon  demand,  to  the  appropriate  authorities  of 
the  Government  of  Bahrain.  Members  of  the  United  States  Force 
will  be  exempt  from  immigration  and  emigration  inspection  on  enter- 
ing or  leaving  Bahrain,  and  from  registration  and  control  as  aliens, 
but  will  not  by  reasons  of  their  entry  into  Bahrain  be  regarded  as 
acquiring  any  rights  to  permanent  residence  in  Bahrain; 

5.  Members  of  the  United  States  Force  will  respect  the  laws,  cus- 
toms and  traditions  of  Bahrain,  and  abstain  from  activity  inconsistent 
with  the  spirit  of  these  arrangements.  The  authorities  of  the  United 
States  will  take  necessary  measures  to  that  end; 

6.  Members  of  the  United  States  Force  shall  not  be  subject  to  taxa- 
tion on  their  salary  and  emoluments  received  from  United  States 
sources  or  on  any  other  tangible  movable  property  which  is  present 
in  Bahrain  due  to  their  temporary  presence  there ; 

7.  The  authorities  of  Bahrain  will  accept  as  valid,  and  without  a 
driving  test  or  fee,  driving  licenses  or  military  driving  permits  issued 
by  the  authorities  of  the  United  States  to  members  of  the  United 
State  Force; 

8.  The  authorities  of  the  United  States  will  pay  just  and  reasonable 
compensation  in  settlement  of  civil  claims  (other  than  contractual 
claims)  arising  out  of  acts  or  omission  of  members  of  the  United 
States  Force  done  in  the  performance  of  official  duty  or  out  of  any 
other  act,  omission  or  occurrence  for  which  the  Force  is  legally  respon- 
sible. All  such  claims  will  be  expeditiously  processed  and  settled  by 
the  authorities  of  the  United  States  in  accordance  with  United  States 
law; 

9.  The  United  States  Force  and  its  members  may  import,  into 
Bahrain,  without  license  or  other  restriction  or  registration  and  free 
of  customs,  duties  and  taxes,  equipment,  supplies,  household  effects, 
motor  vehicles  and  other  items  required  by  the  Force  or  for  the  per- 
sonal use  of  the  members  of  the  Force.  Any  items  imported  under 
this  paragraph  may  be  exported  freely  without  customs,  duties,  and 
taxes.  However,  any  property  of  any  kind  imported  entry  free  under 
this  paragraph  which  is  sold  in  Bahrain  to  persons  other  than  to  those 
entitled  to  duty  free  import  privileges  shall  be  subject  to  customs 
and  other  duties  on  its  value  at  the  time  of  sale. 

10.  Personal  purchases  by  members  of  the  United  States  Force  from 
Bahrain!  sources  shall  not  be  exempt  from  Bahraini  customs,  duties 
and  taxes  except  for  certain  articles  to  be  agreed  upon  between  the 
two  governments ; 

11.  The  Government  of  Bahrain  shall  exercise  civil  jurisdiction 
over  members  of  the  United  States  Force,  except  for  those  matters 
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arising  from  the  perfonnance  of  tlieir  official  duties.  The  Government 
of  the  United  States  shall  exercise  criminal  jurisdiction  over  members 
of  the  United  States  Force.  In  particular  cases,  however,  the  author- 
ities of  the  two  governments  may  agree  otherwise ; 

12.  The  term  "members  of  the  United  States  Force"  means  members 
of  the  Armed  Forces  of  the  United  States  and  persons  serving  with, 
or  employed  by  said  Armed  Forces,  including  dependents,  but  exclud- 
ing indigenous  Bahraini  nationals  and  other  persons  ordinarily  resi- 
dent in  Bahrain  territory,  provided  that  such  nationals  or  other 
persons  are  not  dependents  of  members  of  the  United  States  Force; 

13.  The  occupancy  and  use  of  the  support  facilities  required  by 
the  United  States  Force  will  be  governed  by  administrative  arrange- 
ments between  the  United  States  authorities  and  the  authorities  of 
Bahrain  or,  as  appropriate,  private  property  owners; 

14.  Should  either  government  determine  at  some  future  time  that 
it  is  no  longer  desirable  to  continue  the  presence  on  Bahrain  of  the 
United  States  Middle  East  Force,  the  United  States  shall  have  one 
year  thereafter  to  terminate  its  presence. 

If  the  foregoing  is  acceptable  to  the  Government  of  Bahrain,  I  have 
the  honor  to  propose  that  this  note  and  your  note  in  reply  confirming 
acceptance  will  constitute  an  agreement  between  our  respective  gov- 
ernments regarding  this  matter. 

Accept,  Excellency,  the  assurance  of  my  highest  consideration. 

John  N.  Gatch  Jr. 

John  N.  Gatch,  Jr. 
Charge  d'' Affaires  ad  interim 


The  Bahraini  Minister  of  Foreign  Affairs  to  the  American  Charge 

d"" Affaires  ad  interim 

STATE   or   BAHRAIN 
MINISTRY   OF   FOREIGN   AFFAIRS 

December  23,  1971 


'5 


John  N.  Gatch,  Jr. 
Charge  d'Affaires  ad  interim 
Embassy  of  the  United  States  of  America 
Manama,  Bahrain 

Sir: 

I  have  the  honour  to  acknowledge  the  receipt  of  your  note  dated 
December  23,  1971,  reading  as  follows ; 

[For  the  text,    see  foregoing  note.]^ 


551 


It  is  my  pleasure  to  inform  you  that  the  Government  of  Bahrain 
agrees  to  all  that  was  said  in  this  note. 
Accept,  Sir,  the  assurance  of  my  highest  consideration. 

[seal.]  M  Khalifa 

Mohammad  bin  Mubarak  al -Khalifa 

Minister  of  Foreign  Affairs 

Government  of  Bahrain 
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U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Separation  of  Powers, 

Washington,  D.C.  March  30,  1912. 

(Letter  addressed  to  Departments  and  Agencies  of  the  Federal  Government) 
Dear  Mr.  Secretary  :  The  Subcommittee  on  Separation  of  Powers  is 
presently  examining  executive-legislative  relations  in  foreign  affairs  with  spe- 
cial emphasis  on  executive  agreements.  Because  of  the  separation  of  powers 
problems  involved,  the  Subcommittee  will  hold  hearings  April  17,  18,  19,  and 
20,  1972. 

It  has  come  to  the  attention  of  the  Subcommittee  that  Government  agencies 
routinely   enter  into   executive   agreements   with   foreign   states.   It   would   be 
helpful  to  our  study  if  you  would  provide  us  with  a  list  of  all  executive  agree- 
ments, since  World  War  II,  in  which  your  department  has  participated,  along 
with  the  purpose  of  and  authority  for  the  agreements.  Although  it  may  be  a 
large  undertaking,  I  would  greatly  appreciate  receiving  your  report  by  April  7, 
1972,  since  it  is  necessary  for  the  Subcommittee  to  have  this  information  by 
that  date  in  order  to  study  it  before  the  hearings  begin. 
I  thank  you  very  much  for  your  cooperation  and  assistance. 
With  all  kind  wishes,  I  am 
Sincerely  yours, 

Sam  J.  Ervin,  Jr., 
Chairman,  Subcommittee  on  Separation  of  Powers. 


Action,  April  7,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 

Dear  Senator  Ervin  :  Thank  you  for  your  March  30,  1972,  letter  regarding 
executive  agreements  the  Peace  Corps  has  entered  into  with  foreign  states 
since  it  was  created  in  1961. 

The  Peace  Corps  has  entered  into  program  agreements  with  more  than  50 
foreign  states  since  1961.  I  am  enclosing  a  list  of  these  countries  and  the  dates 
those  agreements  were  signed.  Our  agreements  with  foreign  states  are  negoti- 
ated in  the  following  manner. 

Once  it  appears  that  the  potential  host  country  desires  the  Peace  Corps  to 
send  Volunteers  and  that  agreement  will  be  reached  on  one  or  more  specific 
projects,  the  Peace  Corps  initiates  a  request  for  Department  of  State  approval 
for  the  American  Ambassador  to  enter  into  program  agreement  negotiations 
with  the  host  government.  In  requesting  the  Department  of  State  to  enter  into 
negotiations  for  the  program  agreement,  the  Peace  Corps  follows  the  guidelines 
contained  in  Department  of  State  Circular  No.  175  relating  to,  among  other 
things,  the  Executive  Agreement-Making  Power  of  the  United  States. 

Peace  Corps  program  agreements  generally  are  effected  by  an  exchange  of 
notes  between  the  American  Ambassador  and  a  high  ranking  oflScial  of  the 
host  country  government.  The  agreements,  with  an  otficial  translation,  are  then 
printed  in  the  Department  of  State's  Treaties  and  Other  International  Acts  Se- 
ries (TIAS).  I  am  advised  by  the  Oflice  of  Treaty  Affair.s  of  the  Department 
of  State  that  an  analysis  of  international  agreements  entered  into  by  the 
United  States  from  1946  vmtil  April  1,  1972,  has  been  forwarded  to  the  Sub- 
committee, and  that  this  analysis  contains  references  to  all  the  Peace  Corps 
program  agreements  which  have  been  signed  since  1961.  For  your  information, 
I  am  enclosing  several  representative  examples  of  our  program  agreement.  As 
much  as  possible  we  endeavor  to  make  these  agreements  identical  for  each 
country  in  which  the  Peace  Corps  serves.  If  you  would  like  a  complete  compi- 
lation of  each  program  agreement  that  we  have  signed  since  1961,  please  let 
me  know. 

In  addition  to  program  agreements  effected  by  an  exchange  of  notes,  the 
Peace  Corps  frequently  enters  into  project  arrangements  with  host  country 
Government  Ministries  and  Departments  for  the  support  of  individual  Volun- 
teers and  projects.  For  example,  the  local  Peace  Corps  Director  may  enter  into 
an  agreement  with  the  Ministry  of  Education  in  a  foreign  state  to  provide 
that  the  Ministry  will  undertake  to  provide  Volunteers  with  housing,  supplies, 
and  other  appropriate  necessities.  These  agreements  are  signed  frequently,  and 
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at  many  levels  depending  on  the  project  and  country  involved.  They  may  re- 
late to  the  support  and  duties  of  an  individual  Volunteer  or  a  group  or  groups 
of  Volunteers  providing  specified  Volunteer  services.  I  am  enclsoing  several  ex- 
amples of  this  type  of  agreement  for  your  information. 

I  hope  the  above  information  will  be  suflBcient  for  your  purposes.  Please  do 
not  hesitate  to  contact  me  if  I  can  provide  you  with  any  further  information. 
Sincerely  yours, 

Joseph  H.  Blatchfobd,  Director. 


Executive  Agreements  With  Foreign   States  to  Establish  Peace   Corps 

Programs 

Country  Date  Program  Agreement  Signed 

Afghanistan September  6  and  11,  1962. 

Antigua December  19  and  28,  1966. 

Barbados July  15  and  August  9,  1965. 

Bolivia June  19,  1962. 

Botswana May  14,  1971. 

Brazil November  11,  1961. 

British  Honduras July  26  and  August  15,  1962. 

Burundi (Presently  being  negotiated.) 

Cameroon July  23  and  September  10,  1962. 

Central  African  Republic September  9  and  November  24,  1966. 

Ceylon     _       _   November  21,  1962. 

Chad August  31,  1966. 

Chile October  3  and  4,  1962. 

Costa  Rica   November  21  and  23,  1962. 

Cyprus August  23,  1962. 

Dahomey June  30  and  July  3,  1967. 

Dominica December  16,  1966  and  January  11,  1967. 

Dominican  Republic May  2,  1962. 

Ecuador August  3,  1962. 

El  Salvador.     August  11  and  November  13  and  20,  1967. 

Ethiopia May  23,  1962. 

Fiji  _   .   _   _   June  25,  1968. 

Gabon October  4,  1962. 

Gambia.   _       _    -     November  26  and  December  5,  1966. 

Ghana July  19,  1961. 

Grenada...       December  19,  1966  and  December  16,  1967. 

Guatemala December  28  and  29,  1962. 

Guinea...    December  11  and  14,  1962. 

Guyana  .    _    May  31  and  June  7,  1967. 

Honduras July  16  and  20,  1962. 

India  November  13  and  21,  1962. 

Indonesia March  8  and  14,  1963. 

Iran.  May  27,  1964. 

Ivory  Coast April  5  and  21,  1962. 

Jamaica February  15  and  22,  1962. 

Kenya August  26,  1964. 

Korea September  14,  1968. 

Lesotho September  22,  1967. 

Liberia March  5  and  8,  1962. 

Malawi March  4  and  April  20,  1965. 

Malaysia September  4,  1961. 

Malta April  29  and  June  24,  1970. 

Mauritania.      September  19  and  October  17,  1966. 

Mauritius March  18,  1971. 

Montserrat April  3  and  May  16,  1968. 

Morocco February  8  and  9,  1963. 

Nepal August  24,  1962. 

Nicaragua May  23  and  25,  1968. 

Niger July  23,  1962. 

North  Borneo October  25,  1962. 

Pakistan May  31,  1962. 

Panama October  30,  1963. 
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Country  Date  Program  Agreement  Signed 

Paraguay November  4,  1966. 

Peru January  25,  1962. 

Philippines October  11  and  31,  1961. 

St.    Christopher    Nevis    and  December  19,  1966  and  January  10,  1967. 
Anguilla 

St.  Lucia October  19,  1965  and  November  10,  1965. 

St.  Vincent December  16,  1966  and  January  18,  1967. 

Sarawak October  25,  1962. 

Senegal January  10  and  17,  1963. 

Sierra  Leone December  29,  1961. 

Somalia  Republic March  29  and  April  17,  1962. 

Swaziland November  11,  1970. 

Tanzania July  17  and  21,  1961. 

Thailand November  20  and  28,  1961. 

Togo September  5,  1962. 

Tonga May  17  and  27,  1968. 

Tunisia February  7  and  13,  1962. 

Turkey August  27,  1962. 

Uganda November  16,  1964. 

Upper  Volta (Presently  being  negotiated.) 

Uruguay July  31,  1963. 

Venezuela April  14  and  May  28,  1962. 

Western  Samoa October  1,  1970. 

Zaire  (the  Congo) October  12,  1970. 


Department  of  State, 
Agency  fob  Intebnational  Development 

Washington,  D.C.,  April  7, 1912. 
Hon.  Sam  J.  Ebvin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 

Deab  Mb.  Chaibman  :  This  Is  in  response  to  your  letter  of  March  30,  which, 
noting  that  Government  agencies  routinely  enter  into  executive  agreements 
with  foreign  states,  requested  a  list  of  all  executive  agreements  since  World 
War  II  in  which  this  Agency  has  participated,  along  with  the  purpose  of  and 
authority  for  the  agreements. 

The  foreign  assistance  activities  of  the  Agency  for  International  Develop- 
ment (A.I.D.)  and  its  predecessor  agencies  are  undertaken  pursuant  to  diplo- 
matic-level agreements  entered  into  on  behalf  of  the  United  States  by  the  Sec- 
retary of  State  or  the  Ambassadors  or  other  diplomatic  representatives  to  the 
aid-receiving  countries.  The  purpose  of  these  agreements,  called  basic  bilateral 
agreements,  is  to  establish  the  ground  rules  for  the  United  States  nonmilitary 
foreign  aid  program  in  the  recipient  countries. 

I  understand  that  the  State  Department  has  previously  prepared  a  list  of  in- 
ternational agreements  other  than  treaties  covering  the  period  from  1946  to 
1968,  and  that  it  has,  at  your  request,  been  brought  up  to  date  to  April  1972.  I 
am  informed  that  they  expect  to  deliver  this  material  to  your  Subcommittee 
on  or  about  April  7.  The  listing  includes  the  basic  bilateral  agreements  re- 
ferred to  above,  with  both  an  identification  of  each  agreement  and  a  statement 
of  the  authority  under  which  it  was  executed  on  behalf  of  the  United  States. 

Specific  programs  and  projects  for  assistance  are  conducted  by  A.I.D.  in  ac- 
cordance with  working-level  agreements  normally  executed  by  the  Mission 
Director  or  other  A.I.D.  representative  in  the  A.I.D.  receiving  country.  These 
agreements,  entered  into  pursuant  to  the  basic  bilateral  agreement,  are  stand- 
ardized in  format.  The  attached  copies  of  Project  Agreement  for  Masai  Live- 
stock and  Range  Management  in  Tanzanic  (Project  No.  621-11-093),  Loan 
Agreement  for  the  Pakistan  Commodity  Import  Program  for  FY  1970  (Loan 
No.  391-H-148),  and  Loan  Agreement  for  The  Korea  Institute  of  Science  and 
Technology  (Loan  No.  489-H-054)  are  illustrative.  There  are  many  hundreds 
of  such  operational  agreements  and  their  compilation  would  be  a  monumental 
undertaking.  We  assume  that  they  do  not  fall  in  the  purview  of  your  request. 

I  trust  that  this  letter,  its  enclosures,  and  the  list  being  prepared  by  the 
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state  Department  will  provide  your  Subcommittee  with  the  information  de- 
sired from  this  Agency.  Please  let  me  know  if  I  can  be  of  any  further  assist- 
ance in  this  regard. 

Sincerely  yours, 

Maubice  J.  Williams 
(For  John  A.  Hannah). 


Depaetment  of  Agbicultube 

Office  of  the  Secretary, 

Washington,  D.C. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 
Dear  Mr.  Chairman  :  This  is  in  reply  to  your  letter  of  March  30,  1972,  in 
which  you  requested  a  list  of  all  executive  agreements  since  World  War  II  in 
which  this  Department  has  participated  along  with  the  purpose  of  and  author- 
ity for  the  agreements. 

Enclosed  is  a  list  which  has  been  prepared  based  on  information  which  we 
have  located  in  the  files  of  the  Department.  It  may  be  that  there  are  other 
agreements,  which  were  entered  into  since  World  War  II,  which  could  be  lo- 
cated if  there  were  more  time  to  review  the  files,  some  of  which  are  in  dead 
storage.  Based  on  advice  from  Mr.  Edmisten  of  your  staff,  we  have  not  in- 
cluded in  the  list  any  agreements  in  the  negotiation  of  which  this  Department 
rendered  assistance  but  which  were  signed  by  the  President  or  representatives 
of  other  U.S.  Government  agencies. 

If  you  wish  further  information  as  to  any  of  the  agreements  on  the  enclosed 
list,  please  let  us  know. 
Sincerely, 


List  of  Executive  Agreements  with  Foreign  States,  Since  World  War  II, 

IN   WHICH   THE  De^'ARTMENT  OF  AGRICULTURE   HAS   PARTICIPATED 

1.  The  Department  (ARS-APHIS)  entered  into  two  cooperative  agreements 
with  foreign  countries  under  the  first  section  of  the  Act  of  February  28,  liM^T, 
as  amended,  21  U.S.C.  114b,  for  the  control  and  eradication  of  foot-and  mouth 
rf/sease,  rinderpest,  screw-worm,  and  other  communicable  diseases  of  animals. 
These  agreements  are  still  in  effect.  One  of  the  agreements  was  with  the  Gov- 
ernment of  Mexico,  signed  April  2,  1947,  and  was  for  the  purpose  of  forming 
the  Mexico-United  States  Commission  for  the  Eradication  of  Foot-and-Mouth 
Disease  and  Rinderpest.  It  has  been  modified  from  time  to  time  over  the  years 
but  is  still  in  effect  with  respect  to  the  basic  provisions.  The  other  agreement 
was  with  the  Government  of  Nicaragua,  signed  on  March  24,  1972,  by  Nicara- 
guan  oflBcials  and  the  United  States  Ambassador,  who  signed  on  behalf  of  the 
Department  of  Agriculture  officials.  The  purpose  of  this  agreement  was  to  co- 
operate in  the  control  and  eradication  of  foot-and-mouth  disease  and  rinder- 
pest. 

2.  The  Department  entered  into  an  agreement  with  Costa  Rica  under  the 
Act  of  July  6,  1968,  21  U.S.C.  114d-2,  for  the  purpose  of  the  control  and  eradi- 
cation of  foot-and-mouth  disease  and  rinderpest.  This  agreement  is  considered 
inoperative  by  the  Department  because  of  the  repeal  of  the  Act  of  July  6, 
1968,  by  Public  Law  92-152,  approved  November  5,  1971.  Another  agreement 
with  Costa  Rica,  under  authority  of  the  first  section  of  the  Act  of  February 
28,  1947,  as  amended,  21  U.S.C.  114b,  has  been  signed  by  Agriculture  officials 
but  has  not  yet  been  signed  by  Costa  Rica  oflicials. 

3.  The  Secretary  of  Agriculture,  in  January  1966,  signed  a  multilateral 
agreement  in  behalf  of  the  United  States  with  Mexico,  India,  Spain,  UAR,  and 
the  Sudan  to  provide  for  the  establishment  of  the  International  Institute  for 
Cotton  for  the  purpose  of  carrying  out  cotton  market  development  programs 
throughout  the  world.  The  UAR  and  the  Sudan  never  ratified  the  agreement 
and  did  not  become  members.  Uganda,  Tanzania,  Greece  and  Brazil  have  since 
joined  the  Institute.  The  agreement  was  signed  pursuant  to  authority  provided 
in  section  104(b)  (1)  of  the  Agricultural  Trade  Development  and  Assistance 
Act  of  1954,  as  amended  (7.  U.S.C.  1704(b)  (1)  ),  and  section  601  of  the  Agri- 
cultural Act  of  1954,  as  amended   (7  U.S.C.  1761).  Amounts  needed  to  meet 


556 

U.S.  obligations  are  provided  with  fvinds  appropriated  to  the  Department  of 
Agriculture  for  market  development  activities  abroad  and  with  foreign  curren- 
cies set  aside  for  use  under  7  U.S.C.  1704(b)(1)  which  are  purchased  with 
such  appropriated  funds. 

4.  The  following  executive  agreements  have  been  entered  into  between  the 
Commodity  Credit  Corporation,  a  corporate  agency  of  the  United  States,  and 
the  Cuban  Sugar  Stabilization  Institute,  an  agency  of  the  Cuban  Government: 

a.  Purchase  and  Sale  Contract  for  the  1946  and  1947  Cuban  Sugar  Crops, 
and  molasses  and  alcohol,  dated  July  16,  1946.  Purpose  of  the  agreement  was 
to  obtain  at  fair  prices  adequate  supplies  of  sugar,  molasses  and  alcohol.  Au- 
thority for  the  agreement  was  the  Commodity  Credit  Corporation's  charger. 

b.  Supplemental  Agreement  for  the  Purchase  and  Sale  of  Cuban  Refined 
Sugar  of  the  1947  crop,  dated  August  6,  1947.  Purpose  of  the  agreement  was  to 
purchase  at  fair  prices  Cuban  fine  granulated  refined  sugar  of  the  1947  crop 
for  consumption  in  the  United  States.  Authority  for  the  agreement  was  the 
Commodity  Credit  Corporation's  charger. 

c.  Purchase  Contract  for  1948  Cuban  Raw  Sugar,  dated  March  19,  1948.  Pur- 
pose of  the  purchase  was  to  obtain  sugar  to  meet  the  requirements  of  pro- 
grams for  the  feeding  of  occupied  areas  or  countries  receiving  or  to  receive 
United  States  aid.  Authority  for  the  agreement  was  the  Commodity  Credit 
Corporation's  charter. 

5.  An  estimated  50  agreements  were  signed  on  various  dates  from  about  1950 
through  1971  for  the  sale  by  Commodity  Credit  Corporation  of  nonfat  dry 
milk,  cheese,  wheat  and  cottonseed  oil  to  agencies  of  the  Governments  of 
Japan,  Mexico,  Italy,  India,  Brazil,  and  possibly  other  countries,  for  use  in 
school  lunch  programs  and  welfare  programs  in  such  countries.  The  authority 
for  these  agreements  appears  in  section  4  and  5  of  the  Commodity  Credit  Cor- 
poration Charter  Act  (15  U.S.C.  714b  and  714c)  and  section  407  of  the  Agricul- 
tural Act  of  1949  (7  U.S.C.  1427). 

6.  CCC  made  sales  of  wheat  from  its  inventories  for  unrestricted  use  di- 
rectly to  the  Government  of  the  Union  of  South  Africa  pursuant  to  agreements 
signed  in  1954,  1955,  and  1958.  It  also  made  sales  of  wheat  in  19o4  to  the 
Government  of  Spain  for  foreign  currencies.  The  foreign  currencies  were  pur- 
chased from  CCC  by  other  U.S.  Government  agencies.  CCC  possibly  has  had 
sales  agreements  with  other  foreign  countries  for  the  sale  of  agricultural  com- 
modities prior  to  these  dates.  Authority  for  these  agreements  is  contained  in 
sections  4  and  5  of  the  Commodity  Credit  Corporation  Charter  Act  (15  U.S.C. 
714b  and  714c)  and  section  407  of  the  Agricultural  Act  of  1949  (7  U.S.C. 
1427). 

7.  Agreement  dated  June  27,  1963,  was  entered  into  between  the  Secretary  of 
Agriculture,  for  the  Government  of  the  United  States,  and  Drajkumar  Nehru, 
for  the  Government  of  India,  relating  to  the  barter  and  exchange  of  cotton 
and  other  agricultural  commodities  for  various  strategic  and  critical  materials 
through  commercial  trade  channels.  The  authority  for  this  agreement  appears 
in  sections  4  and  5  of  the  Commodity  Credit  Corporation  Charter  Act  (15 
U.S.C.  714b  and  714e).  There  apparently  were  about  three  other  such  agree- 
ments with  the  Government  of  India  made  in  the  late  1950's,  but  the  informa- 
tion on  such  agreements  is  contained  in  files  which  are  in  the  Archives. 

8.  An  agreement  and  Protocol  dated  October  11,  1967,  was  entered  into  be- 
tween Commodity  Credit  Corporation  and  the  Governments  of  Kuwait,  Qatar, 
and  Lebanon  providing  for  the  settlement  of  claims  by  such  parties  against 
Intra  Bank,  S.A.L.,  Beirut,  Lebanon,  and  the  reorganization  of  such  bank  and 
creation  of  a  commercial  investment  company  to  take  over  the  non-banking  as- 
sets of  Intra  Bank.  Intra  Bank,  the  largest  commercial  bank  in  Lebanon,  had 
been  closed  by  the  Lebanese  Government  because  it  was  unable  to  pay  the  de- 
mands of  depositors  in  due  course.  The  authority  for  the  execution  of  such 
agreement  and  protocol  by  the  Commodity  Credit  Corporation  appears  in  sec- 
tion 4  of  the  Commodity  Credit  Corporation  Charter  Act  (15  U.S.C.  714b). 

9.  An  agreement  dated  December  20,  1971,  was  entered  into  between  Com- 
modity Credit  Corporation  and  the  Government  of  the  Arab  Republic  of  Egypt 
regarding  the  consolidation  and  rescheduling  of  a  past  due  debt  owed  to  Com- 
modity Credit  Coi-poration  by  the  Bank  of  Egypt  under  the  Export  Credit 
Sales  Program  and  to  arrange  for  new  credits  imder  that  program.  The  au- 
thority for  this  agreement  appears  in  section  4  of  the  Commodity  Credit  Cor- 
poration Charter  Act  (15  U.S.C.  714b)  and  section  4  of  the  Food  for  Peace  Act 
of  1966  (7  U.S.C.  1707a). 
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10.  A  Cooperative  Agreement  was  entered  into  between  the  Province  of  Brit- 
ish Columbia,  acting  through  its  Department  of  Lands  and  Forestry,  and  the 
Soil  Conservation  Service  of  tlie  U.S.  Department  of  Agriculture  on  October  1, 
1958.  The  agreement  was  amended  August  9,  1960.  The  original  agreement  is 
for  the  purpose  of  "coordination  of  surveys  and  reports  for  Columbia  Basin 
now  survey  network  in  British  Columbia  and  the  United  States."  The  amend- 
ment adds  "that  portion  of  the  Yukon  River  Basin  located  in  British  Colum- 
bia." The  authority  for  this  Cooperative  Agreement  is  the  Soil  Conservation 
Act  of  April  27,  1935,  49  Stat.  163,  U  U.S.C.  590a  -f;  the  Act  of  October  1, 
1890,  Ch.  1266,  26  Stat.  653;  and  Reorganization  Plan  No.  IV,  effective  June 
30,  1940,  5  U.S.C.  133t  (1964  edition),  section  8. 

11.  This  Department  entered  into  an  agreement  with  the  Goverrunent  of 
Iran  in  October  1969  to  furnish  a  technical  consultant  on  a  reimbursable  basis 
to  provide  advice  on  problems  of  crop  insurance.  The  agreement  was  signed 
under  the  authority  of  section  607  of  the  Foreign  Assistance  Act  of  19&1,  as 
amended  (22  U.S.C.  2357). 


U.S.  Atomic  Energy  Commission, 

Washington,  B.C.,  April  6,  1972 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate. 

Dear  Senator  Ervin  :  This  is  in  response  to  your  letter  of  March  30,  1972, 
requesting  information  about  executive  agreements  for  the  forthcoming  hear- 
ings of  the  Subcommittee.  Executive  Agreements  in  which  the  Atomic  Energy 
Commission  participates  are  included  in  the  State  Department's  "Treaties  and 
Other  International  Acts  Series"  (TIAS).  A  list  is  enclosed  and,  as  you  will 
see,  it  covers  the  following  groups : 

(a)  Agreements  for  Cooperation  in  the  civil  uses  of  atomic  energy; 

(b)  Safeguards  agreements,  primarily  trilateral  agreements  among  the 
United  States  Government,  the  International  Atomic  Energy  Agency  (IAEA) 
and  another  country  for  the  IAEA  to  assume  responsibility  for  the  application 
of  safeguards  against  diversion  to  military  use  of  items  transferred  under  the 
civil  Agreement  for  Cooperation  with  that  country  ; 

(c)  Agreements  for  mutual  defense  purposes  ; 

(d)  Agreements  covering  grants  under  the  "Atoms  for  Peace"  program  for 
research  and  training  equipment  and  material,  and  also  several  special  purpose 
agreements  (uranium  reconnaissance,  air  sampling  and  visit  by  tshe  N.S.  "Sa- 
vannah" to  foreign  waters  and  ports). 

As  a  part  of  broader  scientific  and  cultural  agreements  with  the  USSR  and 
Romania,  the  Commission  has  participated  in  Memoranda  on  Cooperation  pro- 
vided for  in  the  overall  Exchanges  Agreements  between  the  Governments 
(TIAS  4362,  5582,  6570  and  6878  and  TIAS  6604  and  7023,  respectively).  Such 
memoranda  were  concluded  with  the  USSR  in  November  1959,  May  1963,  July 
1968  and  February  1970  and  with  Romania  in  November  1968  and  September 
1971.  Also  under  the  Exchanges  Agreement  a  desalination  agreement  was  con- 
cluded between  the  U.S.  and  the  USSR  in  November  1964  and  was  renewed  in 
1966  for  a  further  two-year  period. 

We  would  be  pleased  to  provide  such  further  information  as  you  may  desire. 
Sincerely, 

R.  E.  HoLLiNGSwoRTH,  General  Manager. 

USAEC  Participation — U.S.  Executive  Agreements 

I.  agreements  for  cooperation  in  the  civil  uses  of  atomic  energy 
(as  have  been  amended  or  superseded) 

Purpose. — establish  basis  for  cooperative  activities,  permit  the  export  of  cer- 
tain equipment  and  of  special  nuclear  material,  and  provide  for  safeguards  to 
ensure  the  peaceful  uses  of  such  exported  items. 

Authority. — Atomic  Elnergy  Act  of  1954,  as  amended. 

A.  Research  level  applications,  including  fueling  of  research  reactors : 

Argentina  (TIAS  3299,  4527. 

Austria  (TIAS  3600,  4402,  6136). 

Brazil  (TIAS  3303,  4255,  4539,  5110,  5676,  6126). 
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Chile  (TIAS  3306). 

China,  Rep.  of  (TIAS  3307,  4107,  4176,  J,ol4,  5105,  5623,  6099). 
Colombia  (TIA«  3308,  5330,  60^3). 
Costa  Rica  (TIAS  4G82). 
Cuba   (TIAS  3D11). 

Denmark  (TIAS  3309,  3758,  4393,  6538). 
Dominican  Republic  (TIAS  3711). 
Ecuador  (TIAS  3983). 
Germany,  Fedl.  Rep.  (TIAS  3543,  3765). 

Germany,  Fedl.  Rep.  (TIAS  3543,  3765).  F.R.G.  on  behalf  of  W.  Berlin  (TIAS 
3874,  5109). 

Greece  (TIAS  3310,  4837,  5250,  5251,  6478,  6853). 

Guatemala   (TIAS  3802). 

Indonesia  (TIAS  .^557,  6124,  7001). 

Iran  (TIAS  4207,  6219,  6726). 

Ireland  (TIAS  4059,  4690,  5511,  6532). 

Israel  (TIAS  3311,  4407,  4507,  5079,  5723,  5909,  6091). 

Italy  (TIAS  3312). 

Japan  (TIAS  3465). 

Korea  (TIAS  3490,  4030,  5957). 

Lebanon  (TIAS  3313). 

Netherlands  (TIAS  3461). 

New  Zealand  (TIAS  3626,  4526). 

Nicaragua   (TIAS  3998). 

Pakistan  (TIAS  3315). 

Panama  (TIAS  5370). 

Peru  (TIAS  3483). 

Philippines  (TIAS  3316,  4515,  5677,  6119). 

Portugal  (TIAS  3317,  3899,  4519,  5111,  5679,  6717). 

Spain   (TIAS  3318). 

Sweden  (TIAS  3477,  3775,  4035,  5143). 

Switzerland  (TIAS  3319). 

Thailand  (TIAS  3522,  3842,  4533,  5122,  5765). 


Note :  The  italicized  TIAS  numbers  represent  agreements  in  efifect. 

Turkey  (TIAS  3320,  4748,  5828,  6O4O,  7122). 

United  Kingdom  (TIAS  3321,  3359,  3608,  5397,  5693,  5829,  6050,  6966). 

Uruguay  (TIAS  3476). 

Venezuela  (TIAS  3323). 

Viet  Nam  (TIAS  4251,  5622). 

B.  Research  and  power  applications,  including  fueling  of  research  and  power 
reactors : 

Argentina  (TIAS  5125,  5660,  6721). 

Australia  (TIAS  3830,  4687,  6250). 

Austria   (TIAS  6815). 

Belgium  (TIAS  3301,  3738,  4317,  5454). 

Canada  (TIAS  3304,  3771,  4518,  5102). 

Finland   (TIAS  6896). 

France  (TIAS  3689,  3883,  4319,  4694,  5128,  5644). 

Germany,  Fed.  Rep.  (TIAS  3877,  4314,  5120). 

Italy  (TIAS  4OI6,  4689). 

Japan  (TIAS  4133,  4172,  5553,  6517). 

Netherlands  (TIAS  3876,  4339). 

Norway  (TIAS  3836,  6260,  6849). 

Philippines   (TIAS  6522). 

South  Africa  (TIAS  3885,  5129,  6312). 

Spain  (TIAS  3988,  5990). 

Sweden  (TIAS  6076,  7000). 

Switzerland  (TIAS  3745,  4236,  4618,  6059). 

Venezuela  (TIAS  44I6,  6945). 

C.  Power  applications,  including  fueling  power  reactors  : 
India  (TIAS  5446). 

United  Kingdom  (TIAS  6O46). 
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D.  Civil  uses  Agreements  for  Cooperation  witli  international  organizations. 

1.  Eura torn— Agreement  for  cooperation  intent  (TIAS  4091)  ;  joint  program 
for  research  and  development,  including  fueling  of  power-producing  reactors 
(TIAS  ^ns,  5103)  ;  additional  Agreement  for  use  of  siJecial  nuclear  material- 
power  reactor  and  fuel  reprocessing  facilities.   (TIAS  4650,  5104,  5444) 

Authority  :  In  addition  to  the  1954  Atomic  Energy  Act,  the  EURATOM  Co- 
operation Act  of  1958. 

2.  International  Atomic  Energy  Agency— Agreement  providing  for  the  U.S. 
making  special  nuclear  material  and  equipment  available  to  the  Agency — an 
enabling  agreement  in  support  of  the  varied  program  of  the  IAEA  in  the 
l>eaceful  uses  of  atomic  energy.  (TIAS  4291) 

Authority  :  In  addition  to  the  1954  Atomic  Energy  Act,  the  IAEA  Participa- 
tion Act  of  1957  and  the  Statute  of  the  IAEA. 

II.    SAFEGUARDS 

A.  Trilateral  safeguards  transfer  agreements  among  the  U.S.,  a  "civil  uses" 
agreement  country,  and  the  International  Atomic  Energy  Agency. 

Purpose. — Provides  for  the  application  of  IAEA  safeguards  to  materials  and 
equipment  transferred  from  the  U.S.  under  the  civil  uses  Agreement  for  Co- 
operation. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  IAEA  Statute. 

Argentina  (TIAS  6004,  6722). 

Australia  (TIAS  6117). 

Austria  (TIAS  5914,  6S16). 

Brazil  (TIAS  6583). 

China,  Rep.  of  (TIAS  5882,  7228). 

Colombia    (TIAS  7010). 

Denmark   (TIAS  6459). 

Greece  (TIAS  5952). 

India  (TIAS  7049). 

Indonesia  (TIAS  6391). 

Iran  (TIAS  6390,  6741). 

Israel  (TIAS  6027). 

Japan  (TIAS  5429,  6388,  6520). 

Korea  (TIAS  6435). 

Philippines  (TIAS  5879,  6524). 

Portugal   (TIAS  5915,  6778). 

South  Africa  (TIAS  5889,  6306). 

Spain   (TIAS  6782). 

Sweden  (not  yet  printed). 

Switzerland  (not  yet  printed). 

Thailand  (TIAS  5861). 

Turkey  (TIAS  6692). 

Venezuela   (TIAS  6433). 

Viet  Nam  (TIAS  5881). 

B.  Special  safeguards  agreements  with  : 

1.  Canada  (TIAS  6649). 

Purpose. — provides   for   the   U.S.   guarantee  of   the  peaceful   use  of  certain 
small  quantities  of  Canadian  natural  uranium  while  they  are  in  the  U.S. 
Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

2.  International  Atomic  Energy  Agency   (TIAS  5002,  5621,  6769,  6826). 
Purpose. — provides  for  the  application  of  safeguards  by  the  IAEA  to  4  U.S. 

reactors,   basically   to  provide  an  opportunity  for  the  Agency  to  gain   "field" 
exi^erience  in  the  development  and  application  of  its  safeguards  system. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  Statute  of  the  IAEA. 

III.    MUTUAL   DEFENSE   AGREEMENTS 

Purpose. — provide  for  the  communication  of  classified  information  on  the  use 
and  effects  of  atomic  weapons  and  provision  of  non-nuclear  parts  of  weapons 
systems. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

Australia   (TIAS  3881 — information  only). 

Belgium   (TIAS  5157). 
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Canada  (TIAS  3305— information  only). 

France  (TIAS  ^867). 

Germany,  Fed.  Rep.  (TIAS  .^276). 

Greece  (TIAS  4292). 

Italy  (TIAS  4764). 

Netherlands  (TIAS//277). 

Turkey  (TIAS  4278). 

United  Kingdom  (TIAS  3322 — information  only). 

NATO  (TIAS  3521,  J76S— information  only). 

Others  having  additional  coverage: 

Canada  (TIAS  4271 — includes  provision  of  .submarine  technology). 

France  (TIAS  4268 — includes  provision  of  submarine  fuel  material). 

United  Kingdom  (TIAS  -^078,  .^267,  6659,  686i— amended  agreement  providing 
for  transfer  of  submarine  technology,  submarine  reactors  and  fuel,  weapons 
manufacture  technology,  and  nuclear  material  and  parts  for  weapons). 

IV.    OTHERS 

A.  "Atoms  for  Peace"  grants  for  research  and  training  equipment  and  ma- 
terials. 

Purpose. — Establish  the  basic  terms  governing  provision  of  financial  grants 
for  the  purchase  of  various  materials  and  equipment  needed  by  universities 
and  hospitals  in  such  disciplines  as  medicine,  agriculture,  and  physics. 

Authority.- — Atomic  Energy  Act  of  1954,  as  amended,  and  Section  419  of  the 
Mutual  Security  Act  of  1954. 

Argentina  (TIAS  4508,  55(>i). 

Brazil  (TIAS  4547,  4727,  5337). 

China   (TIAS  4457). 

China,  Rep.  of  (TIAS  4371). 

Colombia  (TIAS  4421). 

Guatemala   (TIAS  4485). 

India  (TIAS  4505,  5288). 

Ireland  (TIAS  4453). 

Israel  (TIAS  4655). 

Korea  (TIAS  4617). 

Lebanon  (TIAS  4343). 

New  Zealand  (TIAS  4445). 

Peru  (TIAS  4304). 

Yugoslavia  (TIAS  4731). 

B.  N.S.  "Savannah". 

Purpose. — Establish  understandings  regarding  the  operation  of  the  N.S. 
Savannah". 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  Safety  of  Life  at 
Sea  Convention. 

Belgium  (TIAS  5466). 

China,  Rep.  of  (TIAS  6303). 

Denmark  (TIAS  5612). 

Germany,  Fed.  Rep,  (TIAS  5223). 

Greece  (TIAS  5099,  6216). 

Ireland  (TIAS  5651). 

Italy  (TIAS  5690,  5938). 

Netherlands  (TIAS  5357,  5358,  5892). 

Norway  (TIAS  5576). 

Portugal  (TIAS  5740). 

Spain  (TIAS  5626). 

Sweden  (TIAS  5613). 

United  Kingdom  (TIAS  5633,  6288). 

Yugoslavia  (TIAS  6326). 

C.  Australia-U.S.  cooperative  study  of  the  radioactivity  of  the  upper  at- 
mosphere by  balloons.   (TIAS  .^739,  52S1,  6017,  6078,  6092,  6680). 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

D.  Cooperative  programs  on  uranium  reconnaissance  with  a  view  to  develop- 
ing sources  available  to  the  U.S. : 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 
Brazil  (TIAS  3385,  3872,  3964,  4537). 
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Chile  (TIAS  3912,  4396). 

E.  Mexico-IAEA-U.S.  desalting  agreement  (TI AS  5874). 

Purpose. — Provided  for  joint  study  group  to  make  a  preliminary  assessment 
of  the  technical  and  economic  practicability  of  a  dual-purpose  reactor  (produce 
fresh  water  and  electricity)  in  border  area.s. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 


Canal  Zone  Government, 
Balboa  Heights,  Canal  Zone,  April  3,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 
U.IS.  Senate, 
Washington,  D.G. 

Dear  Senator  Ervin  :  In  response  to  your  request  there  is  enclosed  a  list  of 
Executive  Agreements  entered  into  since  World  War  II  with  a  foreign  State 
(Panama)  in  whicn  the  Panama  Canal  Company  or  Canal  Zone  Government 
has  participated. 

Sincerely  yours, 

David  S.  Parker,  Governor. 

Canal  Zone  Government 

I.  Agreement  providing  for  the  reciprocal  recognition  of  motor-vehicle  license 
plates  in  Panama  and  the  Canal  Zone,  effected  by  Exchange  of  Notes  signed 
December  7  and  December  12,  1950,  (Canal  Zone  Code,  Vol.  3,  Ai)p.  IX,  pp. 
557-61) 

The  purpose  of  this  agreement  was  to  require  residents  of  the  Isthmus  of 
Panama  to  obtain  motor  vehicle  licenses  and  license  tags  from  the  authorities 
of  only  the  Canal  Zone  or  the  Republic  of  Panama,  but  not  both. 

The  authority  for  this  agreement  was  Canal  Zone  Code,  1934,  title  2,  section 
322  (now  2  C.Z.C.  §1002,  76A  Stat.  37)  and  Executive  Order  9746  of  July  1, 
1946,  as  amended  by  Executive  Order  10595  of  February  7,  1955  (now  Execu- 
tive Order  11305  of  September  12,  1966,  codified  at  35  CFR  3.3) . 

II.  Agreement  establishing  procedures  for  the  reciprocal  recognition  of  mo- 
tor-vehicle operator's  licenses  by  the  Canal  Zone  and  Panama,  effected  by  Ex- 
change of  Notes  signed  at  Panama  October  31,  1960.  (Canal  Zone  Code,  Vol.  3, 
App.  IX,  pp.  596-bOl) 

The  purpose  of  this  agreement  was  to  prescribe  procedures  for  reciprocal 
recognition  of  motor  vehicle  operator's  licenses  issued  by  the  two  jurisdiction 
on  the  Isthmus  of  Panama,  and  thereby  to  establish  comity  for  the  conven- 
ience of  the  residents  of  those  jurisdictions. 

The  authority  for  this  agreement  is  the  same  as  that  for  the  License  plate 
agreement  of  1950. 

PANAMA  CANAL  COMPANY 

I.  Agreement  for  the  furnishing  of  water  by  the  Panama  Canal  Company 
to  the  Republic  of  Panama,  and  for  other  purposes,  signed  at  Panama  Septem- 
ber 30,  1954.  (Canal  Zone  Code,  Vol.  3,  App.  IX,  1970  cinn.  pocket  supplement, 
pp.  32-5) 

The  primary  purpose  of  this  agreement  was  to  provide  that  the  Panama 
Canal  Company  would  furnish  the  Government  of  Panama  with  water  for  the 
cities  of  Panama  and  Colon  under  certain  terms  and  conditions  for  a  period  of 
two  years,  subject  to  extension  by  mutual  agreement. 

The  authority  for  this  agreement  is  derived  from  Point  One  ("The  Water- 
works at  Colon  and  Panama")  of  the  Agreement  between  the  United  States  of 
America  and  Panama  respecting  general  relations,  effected  by  Exchange  of 
Notes  signed  at  Washington  on  May  18,  1942.  (Canal  Zone  Code,  Vol.  3,  App. 
IX,  pp.  546-56) 


Central  Intelligence  Agency, 

Washington,  D.C.  April  7,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 

My  Dear  Mr.  Chairman  :  In  response  to  your  letter  of  March  30,  1972  inquir- 
ing about  executive  agreements  with  foreign  states  in  which  this  Agency  has 
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participated,  this  is  to  advise  you  that  all  such  agreements  are  included  in  the 
State  Department  list  of  executive  agreements  concluded  from  1966  to  April  of 
this  year  which  I  understand  is  being  provided  to  you  by  the  State  Depart- 
ment. 

Sincerely, 

RiCHAED  Helms.  Director. 


Civil  Aeronautics  Boabd, 
Washington,  D.C.,  April  6,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  B.C. 
Dear  Mr.  Chairman  :  This  is  in  respone  to  your  letter  of  March  30,  1972,  in 
which  you   request  the  submission   of  a   list  of  all  executive  agreements   in 
which  the  Civil  Aeronautics  Board  has  participated  since  World  War  II. 

Under  Section  801  of  the  Federal  Aviation  Act  of  1958,  the  Civil  Aeronautics 
Board  advises  and  consults  with  the  Department  of  State  concerning  the  nego- 
tiation of  agreements  for  the  exchange  of  air  transport  rights.  The  Board  does 
not  conclude  such  agreements  in  its  own  right. 

Enclosed  is  a  list  of  air  transport  agreements  in  which  negotiation  the 
Board  participated.  The  purpose  of  this  system  of  agreements  is  to  regularize 
through  bilateral  inter-governmental  agreement  commercial  air  operations  to 
and  from  the  United  States. 

I  hope  this  information  is  responsive  to  your  request.  The  Board  is  prepared 
to  provide  any  further  assistance  desired  by  the  Subcommittee. 
Sincerely, 

Sam  D.  Brown,  Chairman. 

CIVIL  AERONAUTICS  BOARD  LIST  OF  EXECUTIVE  AGREEMENTS  IN  WHICH  CAB  HAS  PARTICIPATED  SINCE  1945 

Bilateral  civil  aviation  agreements 


Country  Date  of  agreement  Amendments 


Australia.. _._ Dec.  3, 1946 -  Mar.  10,1947 

Aug.  12, 1957 
Nov.  20, 1959 

Austria.. June  23, 1966  (Replaced  interim  agreement  of  Oct.  8, 1947.) 

Belgium  .  .  .  Apr.  15, 1947  (Replaced  interim  agreement  of  Feb.  1,  1946.) ._. 

Bolivia  """'     - Sept.29,1948 May  17,1967 

Brazil     " Sept.  6, 1946. - Dec.  10,1950 

Dec.  1,1958 
Dec.  13,1968 

Burma Sept.  28, 1949 -.-- -t 

Canada  - .  Jan.  17,  1966  (Replaces  agreement  of  June  4, 1949.) 

Chile. - May  10, 1947 ___ - 

China Dec.  20, 1946 - Dec.    9,   950 

Apr.  15, 1955 
Oct.   22,1969 

Colombia.. -----  Oct.  24, 1956 - --  Oct.         1968 

Cuba  May26,1953 -.- July  30,1957 

Czechoslovakia  - ---  Feb.  29,  1969  (Replaces  agreement  of  Jan.  3, 1946.) .--  

Denmark.. ..-  Dec.  16, 1949 -  Mar.  21,1946 

Aug.  6, 1954 
July  8,1958 
June    7,1966 

Dominican  Republic July  19, 1949.... Oct.   19.197} 

Ecuador  Jan.  8, 1947 - - Jan.   10,1951 

Finland  -.-  Mar.  29, 1949. - - .--,-^;; 

France    ""  -.  Mar.  27, 1946  (Replaced  agreement  of  July  15, 1938.).- July   11,1950 

Mar.  19, 1951 
Aug.  27, 1959 
Apr.  15,1960 
May  29,1969 

Germany. -...- --.-.  July  7, 1955 ..-- Apr.    5,1968 

Greece.... - Mar  27,1946 -- -----  Feb.     7,1966 

Dec.  20, 1968 

Iceland Jan.  27, 1945 --- 

India  -  Feb.  3, 1956 - - - 

Indonesia Jan.  13, 1968. --- 

Iran  Jan.  16,  1957  (One  year's  notice  of  termination  given  on  Aug.  19, 

1970.) 

Ireland Feb.  3, 1945 --.- -..- - ---  June    3,1947 

Mar.    4, 1958 

Israel June  13, 1950 Feb.  21,1951 
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CIVIL  AERONAUTICS  BOARD  LIST  OF  EXECUTIVE  AGREEMENTS  IN  WHICH  CAB  HAS  PARTICIPATED  SINCE  1945 

Bilateral  civil  aviation  agreements 


Country  Date  of  agreement  Amendment, 

Italy... June  9, 1947 

Feb.  6, 1948  (Terminated  May  31, 1967.)... Mar.  24, 1950 

Aug.    4,1958 

June  22, 1970 

Jamaica Oct.  2, 1969 

Japan _ Aug.  11,  1952 Sspt.  15,1952 

Jan.  14,1959 
Dec.  22, 1965 
Nov.  12, 1969 

Korea _ Apr.  24, 1957  (Replaced  provisional  agreement  of  June  29, 1949.)....  Mar.  26, 1971 

Lebanon. Aug.  11,1946 

Mexico __ _  Aug.  15, 1960  (Replaced  agreement  of  Mar.  7, 1957.) Aug.  14, 1963 

Aug.  14, 1964 
Aug.  4, 1965 
Sept.  19, 1967 
July   31,1970 

Malaysia ._  Feb.  2,1970 _ 

Morocco... _._ Feb.  9,1970 

Netherlands Apr.  3, 1957 Nov.  25,1969 

New^  Zealand June  24, 1964  (Replaced  agreement  of  Dec.  3,1946.) 

Norway _. Oct.  6, 1945 Aug.    6, 1054 

July  8, 1958 
June    7,1966 

Pakistan Junel6,1948 Apr.  18,1961 

Panama Mar.  31, 1949.. June    3,1952 

June    6,1967 

Paraguay Feb.  28,1947 

Peru Dec. 27, 1946 _.._ Apr.  24,1958 

May  28,1958 
Mar.    2,1966 

Philippines Nov.  16, 1946  (Terminated  by  Philippines  Mar.  3, 1960.) 

May  12, 1947 (Expired  Mar.  27,1956.)... 

Mar.  16, 1950  (Expired  Mar.  1$,  1955.) 

Portugal __  Dec.6,1945 June  28, 1947 

1952 
1970 
1953 
1968 
1946 
1946 
1950 
1954 
1945 
1954 
1958 
1966 
1949 
1970 
1957 
1970 


Nov.  11 
May  30 

Rep.  of  South  Africa May23,1947 Nov.    2 

June  28, 

Spain.. _ Dec.  2, 1944.... _ Jan.   15 

Mar.  12, 
July  4 
July  21 

Sweden Dec.  19, 1944.. Dec.     4 

Aug.  6 
July  8 
June    7 

Switzerland Aug.  3,1945 May  13 

D3C.     9 

Syrian  Arab  Republic Apr.  28,1947 May     5 

Thailand Feb.26, 1947(Siam) Mar.    3, 

Turkey Feb.  12,1946 

U.S.S.R Nov.  4, 1966 _ May     6 

Mar.  17 

United  Arab  Republic May  5, 1964  (Replaced  agreement  of  June  15, 1946.) 

United  Kingdom Feb.11,1946 Jan.   27 

May  23 
Jan.  14 
Aug.  16 
Oct.  30 
Dec.  28 
Nov.  22 
May  27 

Uruguay Dec.  14, 1946  (Provisional  pending  ratification.) 

Venezuela... _ Aug.14,1953 _ . Dec.  30 

Feb.  11 

Yugoslavia _._ _  Dec.  24, 1949 (Terminated  by  Yugoslavia  Aug.  3, 1959.) 

Zaire _ Aug.  14, 1970  (Formerly  Congo  "Kinshasa".) 


1968 
1972 


1947 
1947 
1948 
1955 
1956 
1956 
1961 
1966 


1954 
1972 


In  addition  to  the  agreements  listed  above,  the  State  Department  has  deter- 
mined that  between  the  United  States  and  certain  newly-independent  nations 
there  are  in  force  the  provisions  of  pre-independence  bilateral  agreements  be- 
tween the  Unitetl  States  and  the  countries  of  which  the  new  nations  were  a 
part.  These  nations  are  listed  below  along  with  the  country  from  which  they 
gained  independence  and  the  date  of  their  independence. 

Botswana  (U.K.,  September  30,  1966). 


564 

Ceylon  (U.K.,  February  4,  1948). 
Congo  (B)   (France,  August  15,  1960). 
Cyprus  (U.K.,  August  16,  1960). 
Gambia  (U.K.,  February  18,  1965). 
Ghana  (U.K.,  March  6,  1957) 
Guyana  (U.K.,  May  26,  1966). 
Malagasy  Republic  (France,  June  26,  1960. 
Malta  (U.K.,  September  21,  1964). 
Mauritius  (U.K.,  March  12,  1968). 
Nigeria  (U.K.,  October  1,  1960). 
Sierra  Leone  (U.K.,  April  27,  1961). 
Swaziland  (U.K.,  September  6,  1968). 
Trinidad  &  Tobago  (U.K.,  August  31,  1962). 
Zambia  (U.K.,  October  24,  1964). 


General  Counsel  of  the  Department  of  Commerce, 

Washington,  B.C.,  April  20,1972. 
Hon.  Sam  J.  Ervin,  Jr. 

Chairmati,  Snhcommittcc  on  Separation  of  Poivers,  Committee  on  the  Judiciary, 
U.S.  Senate,  WasJiington,  D.C. 
Dear  Mr.  Chairman  :  Secretary  Peterson  has  asked  me  to  reply  to  your  re- 
cent   letter    requesting    information    concerning    all    Executive    Agreements    in 
which  this  Department  has  participated  since  World  War  II. 

At  the  outset  I  should  note  that  the  records  associated  with  organizations 
transferred  out  of  the  Department  since  World  War  II  (e.g.,  the  former  Civil 
Aeronautics  Administration  of  this  Department  which  is  now  the  Federal 
Aviation  Administration  in  the  Department  of  Transportation)  were  trans- 
ferred with  those  organizations  and  are  not  covered  herein. 

I.  National  Oceanic  and  Atmospheric  Administration 

A.  Fisheries  Agreements 

These  Executive  Agreements  were  signed  by  the  Department  of  State  and  al- 
though NOAA  (or  its  predecessor  agencies)  participated  in  them,  the  statutory 
authority  could  best  be  supplied  by  the  Department  of  State : 

1.  Agreement  with  the  U.S.S.R.  on  the  Middle  Atlantic  Fishery,  December 
13,  1968,  19  UST,  7661,  TIAS  6603  (renegotiated  December  1970)  (2  years). 
Termination — December  1972.  Member  countries  are  U.S.S.R.  and  United 
States.  Areas  of  geographical  interest-Middle  Atlantic  area  and  waters  of  the 
50  to  100  fathoms  zone  from  Rhode  Island  to  Virginia  and  a  small  area  within 
the  U.S.  contiguous  zone  off  New  Jersey  and  Long  Island.  Species  concerned — 
Groundfish  and  other  species  with  emphasis  on  river  herring,  scup,  flounder, 
red  hake,  silver  hake,  black  sea  bass  and  menhadin. 

2.  Traditional  Fisheries  Agreement  with  Mexico,  October  27,  1967,  18  UST 
2724;  TIAS  6359  (effective  January  1,  1968)  (5  year  agreement).  Termination 
— October  1972.  Member  coiuitries  are :  Mexico  and  United  States.  Areas  of 
geographical  interest-Waters  between  9  and  12  miles  off  the  coast  of  the 
United  States  and  Mexico.  Species  concerned — Stocks  of  mutual  concern,  par- 
ticularly shrimp  and  tuna. 

3.  Agreement  with  Japan  on  the  King  and  Tanner  Crah  Fisheries  of  the 
Eastern  Bering  Sea,  November  25,  1964,  15  UST  2076,  TIAS  5688  (effective  No- 
vember 25,  1964)  ;  modified  and  extended  November  1970  (2  years).  Termina- 
tion— November  1972.  Member  countries  are :  Japan  and  United  States.  Areas 
of  geographical  interest-Western  continental  shelf  of  the  United  States.  Species 
concerned- — King  and  Tanner  Crabs. 

4.  Agreement  with  Japan  on  the  Contiguous  Fishery  Zone,  May  9,  1967,  18 
UST  1309,  TIAS  6287,  modified  and  extended,  November  1970  (2  years).  Ter- 
mination— November  1972.  Member  countries  are :  Japan  and  United  States. 
Areas  of  geographical  interest-Northeast  Pacific,  Eastern  Bering  Sea,  Gulf  of 
Alaska  and  the  U.S.  contiguous  zone  off  Alaska  and  the  State  of  Washington. 
Species  concerned — Species  of  mutual  concern  with  emphasis  on  halibut,  Pa- 
cific Ocean  perch  and  black  cod. 

5.  Agreement  with  U.S.S.R.  on  Fishing  Operations  in  the  Northeastern  Pa- 
cific  (Gear  Conflict),  December  14,  1964,   15  UST  2179,   TIAS  5703    (effective 
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December  14,  1964),  renegotiated  February  1971  (2  years).  Termination — Janu- 
ary 1973.  Member  countries  are:  U.S.S.R.  and  United  States.  Areas  of  geo- 
graphical interest-Gulf  of  Alaska  beyond  the  12  mile  fishery  zone.  Species  con- 
cerned— King  crab  (Soviets  agreed  not  to  fish  around  Kodiak  Islands  for 
specified  periods  when  U.S.  king  crab  fishermen  fish  extensively  with  fixed  crab 
gear). 

6.  Agreement  iclth  the  U.S.S.R.  on  the  King  and  Tanner  Crah  Fisheries  o/ 
the  Eastern  Bering  Sea,  February  5,  1965,  16  UST  24;  TIAS  5752  (effective 
February  5,  1965),  renegotiated  and  extended  February  1971  (2  years).  Termi- 
nation— January  1973.  Member  countries  are :  U.S.S.R.  and  United  States. 
Areas  of  geographical  interest-U.S.  continental  shelf  in  the  Eastern  Bering 
Sea.  Species  concerned — King  and  Tanner  crabs. 

7.  Agreement  ivith  the  U.S.S.R.  on  the  Contiguous  Fishery  Zone,  February 
13,  1967,  18  UST  190;  TIAS  6218,  renegotiated  and  extended  February  1971  (2 
years).  Termination — January  1973.  Member  countries  are:  U.S.S.R.  and 
United  States.  Areas  of  geographical  interest-Northeast  Pacific  including  the 
U.S.  contiguous  zone.  Species  concerned — Species  of  mutual  concern,  particu- 
larly interest  in  halibut.  King  crab,  salmon  and  rockfish. 

8.  Agreement  tcith  Poland  Regarding  Fisheries  in  the  Western  Region  of  the 
Middle  Atlantic  Ocean,  June  12,  1969,  modified  and  extended  June  1970  (15 
months).  Termination — June  1972.  Member  countries  are:  Poland  and  United 
States.  Areas  of  geographical  interest-Western  region  of  the  Middle  Atlantic 
Ocean  and  3  areas  within  the  U.S.  contiguous  zone  off  Long  Island,  New  Jer- 
sey and  Virgina.  Species  concerned — Groundfish  species  with  emphasis  on  scup, 
flounder,  red  hake,  silver  hake,  menhadin,  river  herring  and  black  sea  bass. 

9.  Agreement  tcith  Canada  concerning  Reciprocal  Fisheries  Privileges,  April 
24,  1970,  see  52  Department  of  State  Bull.  640  (1970).  (2  years).  Termination 
— April  1972.  Member  countries  are :  Canada  and  United  States.  Areas  of  geo- 
graphical interest-The  fishery  continguous  zone  extending  along  east  and  west 
coast  of  both  nations,  south  of  63°  N.  Species  concerned — Species  of  mutual 
concern  with  emphasis  on  Pacific  salmon.  Fishing  for  any  species  of  clams, 
lobsters,  scallops  and  shrimp  in  the  reciprocal  fishing  area  of  either  country  is 
excluded. 

B.  Cooperative  Weather  Programs 

Pursuant  to  Executive  Agreements  established  by  an  exchange  of  diplomatic 
notes  between  a  U.S.  Ambassador  or  State  Department  oflScial  and  a  compara- 
ble official  of  the  foreign  country  concerned,  the  U.S.  is  currently  participating 
in  cooperative  weather  programs  with : 

Barbados  Jamaica 

Brazil  Mexico 

Chile  Netherlands  Antilles 

Colombia  Peru 

Ecuador  Trinidad 

French  Antilles  United  Kingdom 

Israel  (Cayman  Islands) 

(Negotiations  are  currently  in  progress  with  Bahamas  and  Honduras.  A  pro- 
gram formerly  in  effect  with  Cuba  lapsed  following  the  rupture  of  diplomatic 
relations.) 

Each  Executive  Agreement  follows  the  same  general  pattern.  After  briefly 
describing  the  project  and  recording  the  intention  of  the  two  governments  to 
institute  the  cooperative  weather  program,  it  records  agreements  at  the  inter- 
governmental level  upon  such  administrative  matters  as  title  to  equipment  sup- 
plied, liability  of  participants,  exemption  from  duties  and  taxes  granted  by  the 
other  Government,  etc.  It  also  specifies,  for  each  country,  which  of  its  agencies 
will  act  as  the  designated  cooperating  agency  of  that  country,  responsible  for 
implementing  the  country's  portion  of  the  joint  program.  NOAA  is  designated 
as  the  U.S.  cooperating  agency  and  the  designated  cooperating  agency  of  the 
other  country  is  usually  its  national  weather  service. 

The  Executive  Agreement  also  directs  the  two  designated  cooperating  agen- 
cies to  draw  up  a  Memorandum  of  Agreement  specifying  the  further  details 
of  the  cooperative  program.  These  include  an  indication  of  the  specific  techni- 
cal tasks  assigned  to  each  agency  under  the  program. 

The  text  of  the  Memorandum  of  Arrangement  is  usually  worked  out  by  cor- 
respondence between  the  two  agencies  or  through  the  good  oflaces  of  the  Ameri- 
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can  Embassy  in  the  country  concerned.  It  is  normally  signed  by  the 
Administrator  of  NOAA  as  head  of  the  designated  U.S.  cooperating  agency.  On 
occasion,  however,  the  American  Ambassador  may  be  asked  to  sign  on  behalf 
of  NOAA. 

The  Memorandum  of  Arrangement  is  regarded  as  a  separate  interagency 
agreement,  within  the  ambit  of,  and  dei-iving  from,  the  Executive  Agreement 
concerned.  However,  in  two  cases,  for  special  reasons,  it  was  treated  as  an 
annex  to  the  Executive  Agreement  and  in  those  cases  the  text  is  reproduced, 
with  the  agreement,  in  the  State  Department's  TIAS  series. 

Since  these  programs  stem  from  Executive  Agi-eements  negotiated  by  the  De- 
partment of  State,  the  statutory  authority  therefor  could  best  be  supplied  by 
that  Department. 

II.  Bureau    of    International    Commerce 

Agreement  between  the  Government  of  the  United  States  of  America  and  the 
Government  of  the  Republic  of  the  Philippines  concerning  matters  of  customs 
administration.  January  4,  1967. 

To  provide  the  Philippine  Government  with  information  from  Shipper's  Ex- 
port Declarations  to  enable  that  Government  to  combat  smuggling ;  and,  to 
provide  for  the  removal  of  certain  Philippine  requirements  with  respect  to  doc- 
umentation for  U.S.  importers. 

Authorized  by  the  Foreign  Trade  Statistics  Act,  13  U.S.C.  §  302  and  regula- 
tions thereunder  (15  C.F.R.  3091  (e)  ),  and  by  the  Export  Control  Act  of  1949, 
63  Stat.  7  (1949). 

(In  addition  the  Department  has  participated  in  all  trade  agreements  negoti- 
ated under  the  trade  agreements  legislation,  the  U.S. -Canadian  Auto 
Agreement  and  the  cotton  textile  agreements.  We  are  informed  that  all  of 
these  agreements  are  included  in  the  submissions  of  either  the  Department  of 
State  or  Special  Assistant  for  Trade  Negotiations.  Accordingly,  they  are  not 
listed  herein). 

III.  Maritime  Administration 

1.  Memorandum  of  Understanding  between  the  Maritime  Administration  and 
the  ^Merchant  Marine  Commission  of  Brazil,  dated  June  15,  1987.  The  pur- 
pose of  the  memorandum  was  to  express  the  understanding  that  Decree  60739, 
dated  May  23,  1967,  would  give  to  United  States  flag  ships  so  long  as  effective, 
the  right  to  carry  between  Brazil  and  the  United  States  up  to  50  percent  of  all 
Brazilian  government  favored  cargo  and  that  the  Maritime  Administration 
would  in  return  permit  Brazilian  flag  vessels  to  carry  to  Brazil  up  to  50  per- 
cent of  the  cargo  that  is  subject  to  Public  Resolution  17,  73rd  Congress  (15 
U.S.C.  616a).  The  authority  to  enter  into  the  agreement  is  Public  Resolution 
17.  This  Resolution  resolves  that  it  is  the  sense  of  the  Congress  that  in  any 
loans  made  by  an  instrumentality  of  the  Government  to  foster  the  exportation 
of  agricultural  or  other  products,  provision  shall  be  made  that  such  products 
shall  be  carried  exclusively  in  vessels  of  the  United  States.  The  Resolution  has 
been  interj^reted  by  the  Attorney  General  as  not  mandatory  but  as  laying 
down  a  rule  of  guidance  to  be  followed  to  the  extent  feasible  and  that  the  Sec- 
retary of  Commerce  should  be  consulted  by  the  lending  agency  with  regard  to 
feasibility  (37  Op.  Atty.  Gen.  546;  42  Op.  No.  20).  Since  1934,  the  Maritime 
Administration  and  its  predecessors  has  permitted  the  borrowing  nation's  ves- 
sels to  carry  50  percent  of  the  cargo  covered  by  the  Resolution  if  that  nation 
did  not  discriminate  against  American  flag  vessels. 

2.  Record  of  Meeting  held  on  October  10,  1966,  between  representatives  of 
the  Venezuelan  shipping  agency  on  the  one  side  and  representatives  of  the 
United  States  State  Department  and  the  Maritime  Administration  on  the 
other.  The  purpose  of  Record  of  Meeting  was  to  record  the  understanding  that 
the  Venezuelan  shipping  agency  would  make  up  to  50  percent  of  the  cargo  sub- 
ject to  Venezuelan  Re.solution  331  available  to  United  States  flag  ships  and 
that  the  United  States  Maritime  Administration  would  make  up  to  50  percent 
of  the  cargo  subject  to  Public  Resolution  17,  73rd  Congress,  available  to  Vene- 
zuelan flag  ships.  The  authority  is  Public  Resolution  17,  73rd  Congress. 

3.  Memorandum  of  Consultation  between  representatives  of  the  Brazilian 
shipping  agency  and  the  Ministry  of  External  Relations  on  the  one  hand,  and 
representatives  of  the  United  States  Department  of  State  and  the  Maritime 
Administration  on  the  other,  dated  March  7,  1970.  The  purpose  of  the  Memo- 
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randum  was  to  record  an  understanding  that  the  Brazilian  and  United  States 
Grovernments  would  subsequently  negotiate  an  agreement  providing  equal  ac- 
cess by  Brazilian  flag  vessels  and  United  States  flag  vessels  to  government  con- 
trolled cargoes  in  the  Brazilian/United  States  trades  and  that  private  pooling 
agreements  would  be  executed  between  United  States  carriers  and  Brazilian 
carriers  serving  the  trade.  The  authority  is  Public  Resolution  17,  73rd  Con- 
gress and  section  901(b)  of  the  Merchant  Marine  Act,  1936  (46  U.S.C. 
1241(b)  ). 

4.  Protocol  of  the  Soviet-American  Negotiations  on  Commercial  Shipping, 
dated  December  2,  1971,  signed  by  representatives  of  the  Secretary  of  Com- 
merce of  the  United  States  and  of  the  Minister  of  Merchant  Marine  of  the 
USSR.  The  purpose  of  the  protocol  was  to  express  the  agreement  of  the  Par- 
ties to  negotiate  an  agreement  with  respect  to  equal  access  to  Government  con- 
trolled cargo,  reciprocal  access  to  ports,  and  related  shipping  matters,  as  prac- 
ticable. The  authority  is  50  U.S.C.  191,  Public  Resolution  17,  73rd  Congress, 
and  section  901(b)  of  the  Merchant  Marine  Act,  1936. 

IV.  Census  Bubeau 

The  Census  Bureau  has  entered  into  a  large  number  of  agreements  with  for- 
eign government  agencies  to  provide  technical  assistance  for  speciflc  projects 
on  a  reimbursable  basis.  Since  records  for  past  years  are  not  readily  available 
(and  may  have  been  destroyed)  and  these  arrangements  are  essentially  eon- 
tracts,  they  are  not  listed.  However,  a  copy  of  one  such  arrangement  is  en- 
closed for  your  information. 

v.  Patent  Office 

1.  The  Patent  Oflice  under  authority  of  35  USC  12  has  entered  into  agree- 
ments with  47  countries  to  exchange  copies  of  U.S.  patents  issued  and  the 
Oflicial  Gazette  for  those  of  the  other  party.  The  purpose  is  to  complete  and 
keep  up-to-date  the  search  flies  to  assure  a  more  complete  and  comprehensive 
search  of  the  prior  art  with  respect  to  patent  applications.  Since  these  are  es- 
sentially contractual  they  are  not  listed. 

2.  Under  subsections  (a)  and  (b)  of  section  6,  title  35,  United  States  Code, 
the  Commissioner  has  the  authority  to  carry  on  programs  and  studies  coopera- 
tively with  foreign  patent  offices.  This  has  been  done  in  the  form  of  exchanges 
of  search  results  with  foreign  patent  offices  in  corresponding  applications  for 
patent.  These  exchanges,  which  are  made  to  aid  the  examiners  in  their  exami- 
nation of  applications  for  patent,  were  either  on  a  trial  basis  and  have  not  been 
continued,  or  are  in  force  at  the  present  time  on  a  continuing  basis.  Trial  ex- 
change programs  were  conducted  with  the  patent  offices  of  Austria,  Czechoslo- 
vakia, Japan  and  Switzerland.  Continuing  programs  are  carried  on  with  the 
patent  offices  of  France,  Germany  (Federal  Republic),  the  Philippines  and 
Sweden. 

3.  Another  arrangement  under  section  6,  title  35,  involves  a  committee  for  the 
international  cooperation  and  information  retrieval  among  patent  offices, 
known  by  its  acronym,  ICIREPAT.  This  effort  was  initiated  in  1961  as  an  in- 
formal ad  hoc  committee  of  patent  offices  in  order  to  study  mechanized  docu- 
mentation and  retrieval  systems  with  a  view  toward  making  recommendations 
for  standardization,  shared  use,  etc.  In  1968,  this  informal  ad  hoc  committee 
was  transformed  into  a  committee  of  experts  under  the  Paris  Convention  for 
the  Protection  of  Industrial  Property.  At  this  time,  20  patent  offices,  including 
the  U.S.  Patent  Office,  participate  in  ICIRP]PAT.  Of  course,  the  countries  in 
which  those  patent  oflices  are  located  must  be  members  of  the  Paris  Conven- 
tion. 

VI.  National  Bureau  of  Standards 

1.  Cooperation  with  Centre  Scientiflque  et  Technique  du  Batiment  (France) 
on  program  of  building  research.  To  promote,  through  interchange  of  informa- 
tion and  other  means,  technological  and  economic  improvement  of  building.  15 
USC  271  et  seq. 

2.  Sister-relationship  with  Korean  National  Industrial  Research  Institute.  To 
promote  cooperation  in  areas  of  standards,  meteorology  and  quality  control 
(including  training  on  a  reimbursable  basis)  15  USC  271  et  seq. 

I  hope  that  this  information  will  be  helpful  to  your  Committee. 
Sincerely, 

William  N.  Letson,  Gener-al  Counsel. 
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1.    Official  Cost  Estimate  and  Acceptance 
(Reimbursable  work  or  services)  2.    Appropriation  code,  108. 

3.  Project  No.  9442. 

4.  Sponsoring  Division — I.S.P.         Code 

5.  Requested  by — For  internal  use  only  : 

Government  of  Greece 
Ministry  of  Coordination 
Athens,  Greece 

6.  Conditions  of  acceptance. — In  response  to  your  inquiry,  tliere  is  described  in 
item  7  certain  work  and  the  estimated  cost  thereof.  The  Bureau  of  the  Cen- 
sus is  willing  to  undertake  this  work  subject  to  the  conditions  stated  on  the 
reverse  of  this  fonii  which  are  incorporated  in  this  agreement,  unless  modi- 
fied in  item  7.  If  you  wish  us  to  proceed  with  the  work,  please  sign  the 
original  and  green  copy  and  return  them  with  your  check  or  money  order 
made  payable  to  Census,  Department  of  Commerce,  (Federal  agencies  use 
SF-1080  or  SF-1081)  unless  other  financial  arrangements  are  provided  in 
item  7. 

7.  Description  of  work,  estimate  of  cost,  time  for  completion,  special  condi- 
tions, and  reference  to  incoming  communication.  The  International  Statisti- 
cal Programs  of  the  Bureau  of  the  Census  agrees  to  provide  a  senior-level 
team  of  Data  Processing  experts  for  technical  assistance  to  the  Government 
of  Greece  in  evaluating  their  plans  for  the  establishment  of  a  centralized 
data  processing  facility  referred  to  as  the  National  Computer  Center. 

The  estimated  cost  for  providing  the  services  of  the  senior  advisors  is  esti- 
mated at  $17,500.  This  amount  is  to  cover  the  salary,  international  travel, 
per  diem  and  overhead  costs  for  this  advisory  service. 

Reference:  Dept.  of  State  Telegrams  #  ATHENS  3296  (June  70)  and 
ATHENS  4895  (Sept.  70). 

Previously  submitted  (Temp.  Work  Authorities) 13,  883 

This  submission 3,  617 

Total '  $17,050 

>  An  amount  of  $3,500  has  been  reserved  to  meet  the  reimbursement  claim  of  the  National  Bureau  of 
Standards,  for  the  short-term  advisory  services  of  Mr.  Bruce  Ramsey  and  Mrs.  Ethel  Marden,  both  of  the 
Center  for  Computer  Sciences  and  Technology,  N.B.S. 

n  The  amount  stated  above  will  be 
the  final  charge  for  the  work  de- 
scribed, provided  agreement  is  con- 
cluded within  90  days  of  the  date  of 
estimate  (item  8c). 

□  The  final  charge  will  be  determined 
by  the  actual  costs  incurred. 

8.  Approved  for  the  Bureau  of  the  9.  Accepted  on  behalf  of  the  party 
Census  by  :  stated  in  item  5* 

a.  Name  :  a.  Name  : 

b.  Title:  b.  Title: 

c.  Date:  c.  Date: 
♦Federal  oflBcials  must  be  authorized  to  obligate  funds. 

10.  Suggested  project  title :  ATHENS  GREECE  TEAM 

11.  Distribution  of  cost  estimate  and  number  of  new  employees  required  for 
each  division. 


Dividend  Cost  category         Category  title  New  position  Amounts 


All  in  2d  quarter: 

70                                       048           Employee  benefits - *473 

107                  Intermittent  salaries  other  D/R 8,600 

210                 Travel - - „H??^ 

291                  Reserve-current  year  -  (11,36/) 

91 251           Federal  Government  other  contributing  services 3,500 

98 252           Government  overhead - - 122 

Total - 3,617 
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12.  Initials  of  persons  preparing  or  reviewing  estimate ; 

13.  Budget  and  Finance  Division  approval : 


The  White  House, 
Washington,  April  21,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,   U.S.  Senate,   Washington, 
D.C. 
Dear  Mr.  Chairman  :  Thank  you  for  your  letter  of  March  30  requesting  in- 
formation concerning  Executive  Agreements  since  World  War  II  in  which  the 
Council  of  International  Economic  Policy  has  participated. 

As  you  know,  the  Council  on  International  Economic  Policy  was  only  estab- 
lished in  January,  1971  as  the  White  House  office  coordinating  policy  recom- 
mendations to  the  President  in  the  area  of  international  economic  policy.  The 
Council  limits  itself  to  the  role  of  coordinating  policy  recommendations  to  the 
President,  and  is  not  involved  in  the  operational  aspects  of  foreign  economic 
policy.  Thus  the  Council  has  neither  concluded  nor  directly  participated  in  the 
development  of  any  Executive  Agreement. 

I  should  add  that  Executive  Agreements  concluded  in  connection  with  the 
International  Trade  Agreements  Program  will  be  identified  by  the  Department 
of  State  and  the  Office  of  the  Special  Representative  for  Trade  Negotiations, 
the  agencies  which  have  operating  responsibility  for  this  subject. 

I  hope  the  above  information  is  responsive  to  the  needs  of  your  Committee. 
With  best  regards. 
Sincerely, 

Peter  M.  Flanigan, 
Assistant  to  the  President  for  International  Economio  Affairs. 


U.S.  Senate, 
Committee  on  the  Judiciary, 
Subcommittee  on  Separation  of  Powers, 

Washington,  D.C,  June  28,  1912. 
Hon.  Melvin  R.  Laird, 
Secretary  of  Defense,  Washington,  D.C. 

Dear  Mr.  Secretary  :  I  enclose  a  copy  of  my  letter  to  you  of  March  30, 
1972,  in  which  I  requested  a  list  of  executive  agreements  with  foreign  states 
entered  into  by  the  Department  of  Defense. 

The  Subcommittee  is  ready  to  go  to  press  with  the  hearings  on  Executive 
Agreements  which  we  conducted  during  April  and  May  ;  and  since  we  have  not 
received  your  response,  I  should  like  to  remind  you  of  my  request.  It  would  be 
extremely  helpful  to  the  Subcommittee  if  we  could  receive  your  reply  within 
the  next  few  days. 

I  might  mention  that  we  have  had  an  excellent  response  from  the  various 
agencies  of  the  Government,  having  received,  to  date,  thirty-five  replies  from 
the  thirty-seven  agencies  addressed. 

With  all  kind  wishes,  I  am 
Sincerely  yours, 

Sam  J.  Ervin,  Jr., 
Chairman,  Subcommittee  on  Separation  of  Powers. 


Environmental  Protection  Agency, 

Washington,  D.C,  April  7,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C 

Dear  Mr.  Chairman  :  I  have  your  letter  of  March  30  requesting  a  list  of  all 
Executive  Agreements  entered  into  by  the  U.S.  Environmental  Protection 
Agency  with  foreign  states. 

Since  its  inception  on  December  2,  1970,  EPA  has  not  entered  into  any  Exec- 
utive Agreement  with  a  foreign  government.  We  have  had  communications 
with  counterpart  agencies   overseas   concerning   the   exchange   of   information 
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and  documents  and  the  loan  of  equipment.  In  such  instances  we  work  very 
closely  with  the  Department  of  State. 
Sincerely  yours, 

William  D.  Ruckelshaus,  Administrator. 


Expokt-Import  Bank  of  the  United  States, 

Washington,  D.C.,  April  7,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Suhcommittce  on  Separation  of  Powers,   U.S.  Senate,   Washington, 
B.C. 

Dear  Mr.  Chairman  :  We  have  received  your  letter  of  March  30,  1972,  con- 
cerning all  executive  agreements  since  World  War  II.  Mr.  Kearns  is  presently 
out  of  the  country,  so  I  am  answering  your  letter  on  his  behalf. 

I  understand  that  you  have  also  requested  a  list  of  all  such  executive  agree- 
ments from  the  State  Department,  and  we  are  advised  that  they  are  sending 
you  a  very  comprehensive  reply. 

The  Export-Import  Bank  of  the  United  States,  as  you  know,  has  partici- 
pated in  some  executive  agreements  but  only  in  conjunction  with  other 
agencies  of  the  Executive  Branch,  primarily  the  State  Department.  This  Bank 
has  never  entered  into  an  executive  agreement  by  itself.  We  are  informed  that 
any  participation  by  Eximbank  will  be  included  in  the  comprehensive  reply 
which  you  receive  from  the  State  Department. 

Eximbank  does  not  keep  any  separate  records  concerning  these  agreements 
since  all  actions  it  takes  are  done  pursuant  to  the  Export-Imixtrt  Bank  Act  of 
1945,  as  amended  (12  U.S.C.  635). 

If  after  you  have  reviewed  the  list  presented  to  you  from  the  State  Depart- 
ment you  have  any  specific  questions  about  Eximbank,  we  will  be  happy  to  try 
to  answer  those  questions. 
Sincerely, 

J.  E.  Corette,  III,  General  Counsel. 


Federal  Communications  Commission, 

Washington,  B.C.,  April  6,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,   U.S.  Senate,   Washington, 
B.C. 

Dear  Mr.  Chairman  :  In  response  to  your  letter  of  March  30,  1972,  I  am  en- 
closing a  list  of  communications  agreements  entered  into  between  the  United 
States  and  other  countries.  In  view  of  the  urgency  of  your  request,  certain  ad- 
ditional information  responsive  to  your  letter  is  set  out  in  footnotes  to  the  list, 
and  footnote  designators  have  been  pencilled  in  in  the  left-hand  margin.  The 
footnotes  are  listed  below  : 

^  The  Commission  was  not  in  attendance  at  the  discussions  leading  to  the  agreement, 
but  it  was  called  upon  to  provide  advice  and  technical  guidance.  We  are  unable  to  cite 
specific  authority  for  agreements  in  this  category  and  defer  in  this  respect  to  the  Depart- 
ment of  State. 

'■»  The  Commission  was  not  in  attendance  at  the  discussions  leading  to  the  agreement, 
but  it  was  called  upon  to  provide  advice  and  technical  guidance.  Authority  for  these 
agreements  is  set  out  in  the  International  Radio  Regulations. 

^^  The  Commission  was  not  in  attendance  at  the  discussions  leading  to  the  agreement, 
but  it  was  called  upon  to  provide  advice  and  technical  guidance.  Authority  for  these  agree- 
ments is  set  out  in  P.L.  88-313,  May  28,  1964,  78  Stat.  202. 

><^  The  Commission  was  not  in  attendance  at  the  discussions  leading  to  the  agreement, 
but  it  was  called  upon  to  provide  advice  and  technical  guidance.  Authority  for  these 
agreements  is  set  out  in  P.L.  87-795,  Oct.  11,  1962,  76  Stat.  202. 

-  The  Commission  was  in  attendance  at  discussions  leading  to  the  agreement  and 
drafted,  or  assisted  in  drafting,  the  agreement.  We  are  unable  to  cite  specific  authority 
for  agreements  in  this  category  and  deter  in  this  respect  to  the  Department  of  State. 

^  These  agreements  are  bilateral   or  multilateral   treaties   concurred  in   by   the   Senate. 

I  trust  that  the  information  we  are  able  to  furnish  will  serve  your  purposes. 
Sincerely, 

Dean  Burgh,  Chairman. 
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Date 


Citation 


Subject 


19461 60  Stat.  1696 

TIAS  1527. 

1947  2 61  Stat.  (4)  3800. 

TIAS  1726. 

19471 61  Stat.  (4)  3416. 

TIAS  1676 


19471 61  Slat.  (3)  3131- 

TIAS  1652. 

19483.. UST621 

TIAS  4044. 


1949  2 BUST  (3)  3064. 

TIAS  2489 


1949  J 3UST(2)2686. 

TIAS  2435. 


19501a 3  UST(2)2672. 

TIAS  2433. 

19501a 2UST(1)683-. 

and  1951        TIAS  2223. 


19503 11  UST413_-. 

TIAS  4460. 


19513 3UST(3)3787. 

TIAS  2508. 


l'J51Ia 

and  1952 


3  UST  (3)  3892_ 
TIAS  2520. 


19511a 3UST(2)2860. 

TIAS  2459. 

19522 3  UST  (4)  4926. 

TIAS  2666. 


1952  2 3  UST  (3)  4443. 

TIAS  2594. 


19522 3  UST  (4)  5140. 

TIAS  2705. 


19532 5  UST  (3)  2840. 

TIAS  3138. 


1956a 7  UST  2179. 

TIAS  3617. 

1956  a 7  UST  2839. 

TIAS  3665. 

1956  a 7  UST  3159. 

TIAS  3694. 

19572 9UST1037.. 

TIAS  4079. 


19582 9UST1091.. 

TIAS  4089. 

1958  3 10  UST  2423. 

TIAS  4390. 


U.S.-U.S.S.R.  agreement  on  organization  of  commercial  radio  Teletype  com- 
munication channels  Signeda  Moscow  May  24,  1^46  Entered  into  force 
May  24,  1946. 

U.S. -Canada  agreement  providing  for  frequency  modulation  broadcasting  in 
channels  in  the  radio  frequency  band  88-108  Mc/s.  Effected  by  exchange  of 
notes  at  Washington  Jan.  8  and  Oct.  15, 1947.  Entired  into  forca  Oct.  15, 1947. 

U.S. -U.N.  agreement  relative  to  headquarters  at  the  United  Nations.  Signed  at 
Lake  Success  June  26, 1947.  Entarad  into  force  Nov.  21, 1947.  Supplemented 
by  the  agreements  contained  in  TIAS  5961  and  TIAS  6750  signed  Feb.  9, 
1966,  and  Aug.  28, 1969,  respactively. 

U.S.-U.K.  agreement  regarding  standardization  of  distance  Measuring  equip- 
ment. Signed  at  Washington  Oct.  13, 1947.  Entered  into  forca  Oct.  13, 1947. 

Intergovernmental  Maritime  Consultative  Organization  (IMCO)  Convention. 
Signed  at  Geneva  Mar.  6, 1948.  Entered  into  force  Mar.  17, 1958.  ModiFiad  by 
the  amendments  contained  in  TIAS  6285  and  in  TIAS  6490  adopted  by  the 
IMCO  Assembly  Sept.  15,  1964,  and  Sept.  28,  1965,  respectively. 

Inter-American  Radio  Agreement  between  the  United  States  and  Canada  and 
Other  American  Republics.  Signed  at  Washington  July  9,  1949.  (Fourth 
Inter-American  Radio  Conference.)  Entered  into  force  Apr.  13, 1952,  subject 
to  the  provisions  of  Article  13. 

London  Telecommunications  Agreement  between  the  United  States  and  Cer- 
tain British  Commonwealth  Governments.  Signed  at  London  Aug.  12,  1949. 
Entered  into  force  Feb.  24,  1950.  Amended  by  the  agreement  contained  in 
TIAS  2705  which  was  signed  Oct.  1, 1952. 

United  States-Ecuador  arrangement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Quito  March  16  and  17, 1950.  Entered  into  force  Mar.  17,  1950. 

United  States-Liberia  arrangement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Monrovia  Nov.  9, 1950,  and  Jan.  8, 9,  and  10, 1951.  Entered  into  force  Jan.  11, 
1951. 

North  American  Regional  Broadcasting  Agreement  (NARBA).  Signed  at  Wash- 
ington Nov.  15,  1950.  Entered  into  force  Apr.  19,  1960.  Effective  between 
United  States,  Canada,  Cuba,  Dominican  Republic,  and  the  United  Kingdom 
of  Great  Britain  and  Northern  Ireland  for  the  Bahama  Islands.  Ratification 
on  behalf  of  Jamaica  pending. 

United  States-Canada  Convention  relating  to  the  operation  by  citizens  of  either 
country  of  certain  radio  equipment  or  stations  in  the  other  country.  Signed  at 
Ottawa  Feb.  8, 1951.  Entered  into  force  May  15, 1952. 

United  States-Cuba  arrangement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Hava  la  Sept.  17, 1951,  and  reb.  27, 1952.  Entered  into  force  Feb.  27, 1952. 

United  States-Cuba  agreement  concerning  the  control  of  electromagnetic  radia- 
tion. Effected,  by  exchange  of  notes  at  Havana  Dec.  10  and  18, 1951.  Entered 
into  force  Dec.  18, 1951. 

United  Slates-Canada  agreement  for  the  promotion  of  safely  on  the  great 
lakes  by  means  of  radio.  The  agerement  applies  to  vessels  of  all  countries  as 
provided  for  in  article  3.  Signed  at  Ottawa  Feb.  21,  1952.  Entered  into  force 
Nov.  13, 1954. 

United  Slates-Canada  agreement  relating  to  the  assignment  of  television 
frequency  channels  along  United  States-Canadian  Border.  Effected  by 
exchange  of  notes  at  Ottawa  April  23  and  June  23,  1952.  Entered  into  force 
June  23, 1952. 

London  revision  (1952)  of  the  London  Telecommunications  Agreement  (1949) 
between  the  United  Stales  and  Certain  British  Commonwealth  Governments. 
Signed  at  London  Oct.  1,  1952.  Entered  into  force  Oct.  1,  1952.  This  amends 
the  agreement  contained  in  TIAS  2435  signed  Aug.  12, 1949. 

United  States-Canada  understanding  relating  to  the  sealing  of  mobile  radio 
transmitting  equipment.  Effected  by  exchange  of  notes  at  Washington  Mar.  9 
and  17, 1953.  Entered  into  force  Mar.  17, 1953. 

United  States-Panama  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Panama  July  19  and  Aug.  1, 1956.  Entered  into  force  Sept.  1, 195S. 

United  States-Costa  Rica  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes 
at  Washington  August  13  and  Oct.  19, 1955.  Entered  into  force  Oct.  19, 1956. 

United  States- Nicaragua  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  oy  exciiange  of  nates 
at  Managua  Oct.  Sand  15, 1955.  Entered  into  force  Oct.  15, 1955. 

Multilateral  Declaration  between  the  United  States  and  other  powers  termi- 
nating part  II  (Inter-American  Radio  Office)  of  the  Inter- American  Radio 
Communications  Convention  of  Dec.  13,  1937  (TS-938).  Signed  at 
Washington  Dec.  20,  1957.  Entered  into  force  Dec.  20,  1957.  Additionally, 
a  contract  on  the  exchange  of  notifications  of  radio  broadcasting  frequencies 
between  the  Pan  American  Union,  the  United  States  and  other  powers  was 
signed  at  Washington  Dec.  20,  1957.  Entered  into  force  Jan.  1,  1958. 

United  States-Mexico  agreement  regarding  allocation  of  ultra  high  frequency 
channels  to  land  border  television  stations.  Effected  by  exchange  of  notes  at 
Mexico  July  16,  1958.  Entered  into  force  July  16,  1958. 

Telegraph  regulations  (Geneva  rev.,  1958).  Annexed  to  the  International 
Telecommunication  Convention.  Signed  at  Geneva  Nov.  29,  1958.  Entered 
into  force  Jan.  1,  1960, 
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Date 


Citation 


Subject 


1959  la 



10  UST  1449 

Tl  AS  4295. 

1959  la  < 

9nd 

11UST257 

1960. 

Tl  AS  4442. 

1959  la 

.  10UST3019 

Tl  AS  4394. 

1959  3.. 

.  12  UST  2377 

TIAS  4893. 


1960  la 11  UST  1.. 

TIAS  4399. 


19603 16  UST  185.. 

TIAS  5780. 

1960  1a 11  UST  2229. 

TIAS  4596. 

1961  la 17  UST  1574. 

TIAS  6115. 

19611a 12  UST  1695. 

TIAS  4888. 

1962  1a 13  UST  411.. 

TIAS  5001. 


19622 13  UST  997.. 

TIAS  5043. 

1962  la 13  UST  2418- 

TIAS  5205. 


19631 14UST817. 

TIAS  5360. 


19633 15  UST  887.. 

TIAS  5603. 

19631 14  UST  1754. 

TIAS  5483. 

1964  2 15  UST  1705. 

TIAS  5646. 


1964  a 18  UST  1299. 

TIAS  6285. 


1965  a 16  UST  821. 

TIAS  5816. 


1965  2 16  UST  923. 

TIAS  5833. 


1965  a.. 16  UST  883. 

TIAS  5827. 

19652 19  UST  4855. 

TIAS  6490. 

1965  3. 18  UST  575. 

TIAS  6267. 

1966  2 17  UST  74... 

TIAS  5961. 


1966  2 18  UST  1289. 

TIAS  6284. 


United  States-Mexico  arrangment  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Mexico  July  31,  1959.  Entered  into  force  Aug.  30,  1959. 

United  States-Honduras  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Tegucigalpa  Oct.  26,  1959,  and  Feb.  17,  1960,  and  related  note  of  Feb.  19, 
1960.  Entered  into  force  Mar.  17, 1960. 

United  States- Venezuela  arrangement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Caracas  Nov.  12,  1959.  Entered  into  force  Dec.  12,  1959. 

International  Radio  Regulations  Annexed  to  the  International  Telecommunica 
tion  Convention.  Signed  at  Geneva  Dec.  21,  1959.  Entered  into  force  with 
respect  to  the  United  States  Oct.  23, 1961.  Revised  by  the  partial  revisions  of 
the  radio  regulations,  Geneva,  1959,  contained  in  TIAS  5603,  TIAS  6332,  and 
TIAS  6590  signed  Nov.  8, 1963,  Apr.  29, 1966,  and  Nov.  3, 1967,  respectively. 

United  States-Haiti  agreement  regarding  radio  communications  between  am- 
ateur stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Port-au-Prince  Jan.  4  and  6, 1960.  Entered  into  force  Feb.  5, 1960. 

International  Convention  for  the  safety  of  life  at  sea  and  annexed  regulations. 
Signed  at  London  June  17, 1960.  Entered  into  force  May  26, 1965.  Corrections 
to  certain  annexes  contained  in  TIAS  6284  signed  Feb.  15, 1966. 

United  States-Paraguay  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Asuncion  Aug.  31,  and  Oct.  6, 1960.  Entered  into  force  Nov.  5, 1960. 

United  States-Uruguay  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Montevideo  Sept.  12, 1961.  Entered  into  force  Sept.  26, 1966. 

United  States-Bolivia  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
La  Paz  Oct.  23, 1961.  Entered  into  force  Nov.  22, 1961. 

United  States-El  Salvador  arrangement  regarding  radio  communications  be- 
tween amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of 
notes  at  San  Salvador  Apr.  5, 1962.  Entered  into  force  May  5, 1962. 

United  States-Mexico  agreement  relating  to  the  assignment  of  VHF  Television 
channels  along  United  States-Mexican  border.  Effected  by  exchange  of  notes 
at  Mexico  Apr.  18,  1962.  Entered  into  force  Apr.  18,  1962. 

United  States-Canada  agreement  relating  to  the  coordination  and  use  of  radio 
frequencies  above  30  Mc/s.  Effected  by  exchange  of  notes  at  Ottawa  Oct.  24, 
1962.  Entered  into  force  Oct.  24, 1962.  The  technical  annex  to  this  agreement 
was  revised  by  the  agreement  contained  in  TIAS  5833  signed  June  16  and 
24, 1965. 

United  States-Dominican  Republic  agreement  regarding  Radio  Communications 
between  amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange 
of  notes  at  Santo  Domingo  Apr.  18  and  22, 1963.  Entered  into  force  May  22, 
1963. 

Partial  revision  of  the  radio  regulations,  Geneva,  1959,  final  acts  of  the  EARC 
to  allocate  frequency  bands  for  space  radiocommunication  purposes.  Signed 
at  Geneva  Nov.  8, 1963.  Entered  into  force  Jan  1, 1965. 

United  States-Colombia  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes 
at  Bogota  Nov.  16  and  29,  1963.  Entered  into  force  Dec.  29,  1963. 

United  States-Other  Governments  agreement  establishing  interim  arrangements 
for  a  global  commercial  communications  satellite  system  and  special  agree- 
ment. Done  at  Washington  Aug.  20,  1964.  Entered  into  force  Aug.  20,  1964. 
Additionally,  a  supplementary  agreement  on  arbitration  was  done  at 
Washington  June  4, 1965.  Entered  into  force  Nov.  21, 1966. 

Amendments  to  articles  17  and  18  of  the  IMCO  Convention  (TIAS  4044). 
Adopted  by  the  IMCO  Assembly  at  London  Sept.  15,  1964.  Entered  into 
force  Oct.  6,  1967. 

United  States-Brazil  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parites.  Effected  by  exchange  of  notes  at 
Washington  June  1, 1965.  Entered  into  force  June  1,1965. 

United  States-Canada  agreement  regarding  coordination  and  use  of  radio 
frequencies  above  30  Mc/s  revising  the  technical  annex  to  the  agreement  of 
Oct.  24, 1962  (TIAS  5205).  Effected  by  exchange  of  notes  at  Ottawa  June  16 
and  24, 1965.  Entered  into  force  June  24, 1965. 

United  States-Israel  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of  notes  at 
Washington  July  7, 1965.  Entered  into  force  Aug.  6, 1965. 

Amendment  toarticle  28  of  thelMCO  Convention  (TIAS  4044).  Adopted  by  the 
I MCO  Assembly  at  Paris  Sept.  28, 1965.  Entered  into  force  Nov.  3, 1968. 

International  Telecommunication  Convention.  Signed  at  Montreux  Nov.  12, 
1965.  Entered  into  force  with  respect  to  the  United  States  May  29, 1967. 

United  States  agreement  regarding  headquarters  of  the  United  Nations  sup- 
plementing the  agreement  of  June  26, 1947  (TIAS  1676).  Signed  at  New  York 
Feb.  9,  1966.  Entered  into  force  Feb.  9,  1966.  Amended  by  the  agreement 
contained  in  TIAS  6176  signed  Dec.  8, 1966. 

Pr6cis-Verbal  of  rectihcation  to  certain  annexes  to  the  International  Conven- 
tion for  the  safety  oif  life  at  sea  of  June  17, 1960  (TIAS  5780).  Done  at  London 
Feb.  15,  1966. 
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Date 


Citation 


Subject 


19663 18  UST  2091. 

TIAS  6332. 


1966  2 17  UST  2319_ 

TIAS  6176. 


1967' 18  UST  365  . 

TIAS  6244. 

1967  2  18  UST  1201. 

TIAS  6268. 


1967 3.... _ 

..  19  UST  6717 

TIAS  6590. 

1968  2  and 

20  UST  7 

1969. 

TIAS  6626. 

1969 

20  UST  2810 

TIAS  6750. 

1969  2 

19702  

TIAS  6931. 

1970  2  -  . 

TIAS  7021. 

TIAS  7021. 

Partial  revision  of  the  radio  regulations,  Geneva,  1959,  final  acts  of  the  EARC 
for  the  preparation  of  a  revised  allotment  plan  for  the  aeronautical  mobile 
(R)  service.  Signed  at  Geneva  Apr.  29, 1966.  Entered  into  force  for  the  United 
States  Aug.  23,  1967,  except  for  the  frequency  allotment  plan  contained  in 
appendix  27  which  entered  into  force  Apr.  10, 1970. 

United  States-United  Nations  agreement  regarding  headquarters  of  the  United 
Nations  amending  the  supplemental  agreement  of  Feb.  9, 1966  (TIAS  5691). 
Effected  by  exchange  of  notes  at  New  York  Dec.  8, 1966.  Entered  into  force 
Dec.  8,  1966. 

United  States-Argentina  agreement  regarding  radio  communications  between 
amateur  stations  on  behalf  on  third  parties.  Effected  by  exchange  of  notes  at 
Buenos  Aires  Mar.  31, 1967.  Entered  into  force  Apr.  30, 1967. 

Uunited  States-Canada  agreement  relating  to  presunrise  operation  of  certain 
standard  (AlVl)  radio  broadcasting  stations.  Effected  by  exchange  of  notes 
at  Ottawa  Mar.  31  and  June  12,  1967.  Entered  into  force  June  12,  1967. 
Amended  by  the  agreement  contained  in  TIAS  6626  signed  Apr.  18, 1969,  and 
Jan.  31,  1969. 

Partial  revision  of  the  radio  regulations,  1959,  Final  acts  of  the  WARC  to  deal 
with  matters  relating  to  the  martime  mobile  service.  Signed  at  Geneva  Nov.  3, 
1967.  Entered  into  force  Apr.  1, 1969. 

United  States-Canada  agreement  relating  to  presunrise  operation  of  certain 
standard  (AM)  radio  broadcasting  stations  amending  the  agreement  of 
Mar.  31  and  June  12,1967  (TIAS  6268).  Effected  by  exchange  of  notes  at 
Ottawa  Apr.  18, 1968,  and  Jan.  31, 1969.  Entered  into  force  Jan.  31 ,  1969. 

United  States-United  Nations  agreement  regarding  headquarters  of  the  United 
Nations  supplementing  the  agreement  of  June  26,  1947,  as  Supplemented 
(TIAS  1676,  5961,  6176).  Signed  at  New  York  Aug.  28,  1969.  Entered  into 
force  Aug.  28, 1969. 

United  States-Canada  agreement  relating  to  the  operation  of  radiotelephone 
stations.  Signed  at  Ottawa  Nov.  19, 1969.  Entered  into  force  July  24, 1970. 

United  States-Mexico  agreement  concering  radio  broadcasting  in  the  standard 
band  (535-1605  kHz),  with  annexes.  Signed  at  Mexico  Dec.  11, 1968.  Entered 
into  force  Nov.  18, 1970. 

United  States-Mexico  agreement  concerning  the  operation  of  broadcasting 
stations  in  the  standard  broadcast  band  (535-1605  kHz)  during  a  limited 
period  prior  to  sunrise  ("Pre-Sunrise")  and  after  sunset  ("Post-Sunset"), 
with  annexes.  Signed  at  Mexico  Dec.  11,  1968.  Entered  into  force  Nov.  18, 
1970. 


(b)  The  applicable  agreements  in  force  between  the  United  States  and  another 
country  relating  to  the  reciprocal  granting  of  authorizations  to  permit  licensed 
amateur  radio  operators  of  either  country  to  operate  their  stations  in  the  other 
country  are  as  follows: 


Date 


Citation 


Subject 


1964  i«. 15  UST  1787. 

TIAS  5649. 


1965 16  UST  93.. 

TIAS  5766. 


1965 16UST165_ 

TIAS  5777. 

1965 16UST181_ 

TIAS  5779. 

1965 16  UST  817- 

TIAS  5815. 

1965 16UST869_ 

TIAS  5824. 

1965 16  UST  973 

TIAS  5836. 


1965 16  UST  1160. 

TIAS  5680. 

1965 16UST1746. 

TIAS  5900. 

1965 16  UST  1131. 

TIAS  5856. 

1965 16  UST  1742. 

TIAS  5899. 


United  States-Costa  Rica  agreement  regarding  alien  amateur  radio  operators 

Effected  by  exchange  of  notes  at  San  Jose  Aug.  17  and  24, 1964.  Entered  into 

force  Aug.  24,1964. 
United  States-Dominican  Republic  agreement  regarding  alien  amateur  radio 

operators.  Effected  by  exchange  of  notes  atSantoDomingoJan.  28  and  Feb.  2, 

1965.  Entered  into  force  Feb.  2, 1965. 
United  States-Bolivia  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  La  Paz  Mar.  16,  1965.  Entered  into  force 

Apr.  15,  1965. 
United  States-Ecuador  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Quito  Mar.  26,  1965.  Entered  into  force 

Mar.  26, 1965. 
United  States-Portugal  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Lisbon  May  17  and  26,  1965.  Entered  into 

force  May  26, 1965. 
United  States-Belgium  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Brussels  June  15,  and  18  1965.  Entered  into 

force  June  18, 1965. 
United  States-Australia  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Canberra  June  25, 1965.  Entered  into  force 

June  25, 1965. 
.  US-Peru  agreement  regarding  alien  amateur  radio  operators.  Effected  by  ex- 
change of  notes  at  Lima  June  28  and  Aug.  11,  1965.  Entered  into  force  Aug. 

11,  1965. 
United  States-Luxembourg  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Luxembourg  July  7  and  29,  1965.  Entered 

into  forceJuly  29, 1965. 
United  States-Sierra  Leone  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Freetown  Aug.  14  and  16, 1965.  Entered  into 

force  Aug.  16,  1965. 
.  United  States-Colombia  agreement  regarding  alien  amateur  radio  operators. 

Effected  by  exchange  of  notes  at  Bogota  Oct.  19  and  28,  1965.  Entered  into 

force.  Nov.  28, 1965. 
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Date  Citation  Subject 


1965 16  UST  2047 United  States-United  Kingdom  agreement  regarding  alien  amateur  radio  opera- 

TIAS  5941.  tors.  Effected  by  exchange  of  notes  at  London  Nov,  26, 1965.  Entered  into  force 

Nov.  26, 1965.  Supplemented  by  the  amendment  contained  in  Tl  AS  6800  which 
was  signed  Dec.  11,1969. 

1966 17  UST  328 United  States-Paraguay  agreement  regarding  alien  amateur  radio  operators. 

TIAS  5978.  Effected  by  exchange  of  notes  at  Asuncion  Mar.  18, 1966.  Entered  into  force 

Mar.  18,  1966. 

1966 17  UST  719 United  States-France  agreement  regarding  alien  amateur  radio  operators.  Ef- 

TIAS  6022.  fected  by  exchange  of  notes  at  Paris  May  5,1966,  with  related  notes  of  June  29 

and  July  6, 1966.  Entered  into  force  July  1, 1966.  Modified  by  the  amendment 
contained  in  TIAS  6711  which  was  signed  Oct.  3, 1969. 

1966 17UST813_-- United   States-India   agreement   regarding   alien    amateur   radio   operators. 

TIAS  6038.  Effected  by  exchange  of  notes  at  New  Delhi  May  16  and  25, 1966.  Entered  into 

force  May  25,  1966. 

1966 17UST760 United   States-Israel   agreement   regarding  alien   amatuer   radio  operators. 

TIAS  6028.  Effected  by  exchange  of  notes  at  Washington  June  15,  1966.  Entered  into 

force  June  15, 1966. 

1966 17  UST  2426. United  States-Netherlands  agreement  regarding  alien  amatuer  radio  operators. 

TIAS  6189.  Effected  by  exchange  of  notes  at  The  Hague  June  22,  1966.  Entered  into 

force  Dec.  21,  1966. 

1966 17  UST  1120 United   States-Federal   Republic  of  Germany   arrangement   regarding  alien 

TIAS  6068.  amateur  radio  operators.  Effected  by  exchange  of  notes  at  Bonn  June  23  and 

30, 1966.  Entered  into  force  June  30,  1966. 

1966 17  UST  1039.   - United  States-Kuwait  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6061.  Effected  by  exchange  of  notes  at  Kuwait  July  19  and  24,  1966.  Entered  into 

force  July  19, 1966. 

1966 17  UTS  1560 United  States-Nicaragua  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6112.  Effected  by  exchange  of  notes  at  Managua  Sept.  3  and  20, 1966.  Entered  into 

force  Sept.  20,  1966. 

1966 17  UST  2215 United  States-Panama  agreement  regarding  alien  amatuer  radio  operators. 

TIAS  6159.  Effected  by  exchange  of  notes  at  Panama  Nov.  16,  1966.  Entered  into  force 

Nov.  16, 1966. 

1966  and  18  UST  525. United  States-Honduras  Agreement  regarding  alien  amateur  radio  operators 

1967  TIAS  6259.  Effected  by  exchange  of  notes  at  Tegucigalpa  Dec.  29,  1966,  Jan.  24  and 

Apr.  17, 1967.  Entered  into  force  Apr.  17, 1967. 

1967. 18  UST  554 United  States-Switzerland  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6264.  Effected  by  exchange  of  notes  at  Bern  Jan.  12  and  May  16,  1967.  Entered 

into  force  May  16, 1967. 

1967 18  UST  543 United  States-Trinidad  and  Tobago  agreement  regarding  alien  amateur  radio 

TIAS  6261.  operators.  Effected  by  exchange  of  notes  at  St.  Ann's  and  Port  of  Spain 

Jan.  14  and  Mar.  16,  1967.  Entered  into  force  Mar.  16, 1967. 

1967 18  UST  361 United  States-Argentina  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6243.  Effected  by  exchange  of  notes  at  Buenos  Aires  Mar.  31,  1967.  Entered  into 

force  Apr.  30, 1967. 

1967 18  UST  1661 United  Slates-El  Salvador  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6309.  Effected  by  exchange  of  notes  at  San  Salvador  May  24  and  June  5,  1967. 

Entered  into  force  June  5,  1967. 

1967 18  UST  1241 United  Stales-Norway  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6273.  Effected  by  exchange  of  notes  at  Oslo  May  27  and  June  1,  1967.  Entered 

into  force  June  1, 1967. 

1967 18  UST  1272 United  States-New  Zealand  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6281.  Effected  by  exchange  of  notes  at  Wellington  June  21,  1967.  Entered  into 

force  June  21, 1967. 

1967 18  UST  2499 United  States-Venezuela  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6348.  Effected  by  exchange  of  notes  at  Caracas  Sept.  18,  1967.  Entered  into  force 

Oct.  3,1967. 

1967.. 18  UST  2878 United  Slates-Austria  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6378.  Done  at  Vienna  Nov.  21, 1967.  Entered  into  force  Dec.  21, 1967. 

1967 18. UST  2882 United   States-Chile   agreement   regarding   alien   amateur   radio   operators. 

TIAS  6380.  Effected  by  exchange  of  notes  at  Washington  Nov.  30,  1967.  Entered  into 

force  Dec.  30, 1967. 

1967.. 20  UST  2883 United  States-Guatemala  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6766.  Effected  by  exchange  of  notes  at  Guatemala  Nov.  30  and  Dec.  11,  1967. 

Entered  into  force  Oct.  2, 1969. 

1967 18  UST  3153 United  States-Finland  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6406.  Effected  by  exchange  of  notes  at  Helsinki  Dec.  15  and  27, 1967.  Entered  into 

force  Dec.  27, 1967. 

1968 19  UST  7852 United  States-Monaco  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6622.  Effected  by  exchange  of  notes  at  Nice  and  Paris  Mar.  29,  and  Oct.  16,  1968. 

Entered  into  force  Dec.  1, 1968. 

1968. 19  UST  4892 United  States-Guyana  agreement  regarding  alien  amateur  radio  operators 

TIAS  6494.  Effected  by  exchange  of  notes  at  Georgetown  May  6  and  13,  1968.  Entered 

into  force  May  13, 1968. 

1968 19  UST  5994 United  States-Barbados  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6553.  Effected  by  exchange  of  notes  at  Bridgetown  Sept.  10  and  12, 1968.  Entered 

into  force  Sept.  12, 1968. 

1968.. 19  UST  6057 United  States-Ireland  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6566.  Effected  by  exchange  of  notes  at  Dublin  Oct.  10,  1968.  Entered  into  force 

Oct.  10, 1968. 

1968         20 UST 490 United  States-Indonesia  agreement  regarding  alien  amateur  radio  operators. 

TIAS  6654.  Effected  by  exchange  of  notes  at  Djakarta  Dec.  10, 1968.  Entered  into  force 

Dec.  10, 1968. 
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Date 


Citation 


Subject 


1969 20UST773  . 

TIAS  6690. 

1969 20UST2398. 

TIAS  6711. 

1969 20UST4089. 

TIAS  6800. 

1970 21UST1960. 

TIAS  6936. 

1971 22UST694_. 

TIAS  7127. 

1971 22UST701_. 

TIAS  7129. 

1971 


TIAS  7239. 


United  States-Sweden  agreement  regarding  alien  amateur  radio  operators. 
Effected  by  exchange  of  notes  atStockholm  May  27  and  June  2, 1969.  Entered 
into  force  June  2,  1969. 

United  States-France  agreement  regarding  alien  amateur  radio  operators 
amending  tlie  agreement  of  IVIay  5,  1966  (TIAS  6022).  Effected  by  exchange 
of  notes  at  Paris  Oct.  3,  1969.  Entered  into  force  Oct.  3,  1969. 

United  States-UK  agreement  regarding  alien  amateur  radio  operators  supple- 
menting the  agreement  of  Nov.  26,  1965  (TIAS  5941).  Effected  by  exchange 
of  notes  at  London  Dec.  11,  1969.  Entered  into  force  Dec.  11,  1969. 

United  States-Brazil  agreement  regarding  alien  amateur  radio  operators. 
Effected  by  exchange  of  notes  at  Rio  de  Janeiro  and  Brasilia  Jan.  26,  June  19 
and  July  30,  1970.  Entered  into  force  June  19,  1970. 

United  States-Jamaica  agreement  regarding  alien  amateur  radio  operators. 
Effected  by  exchange  of  notes  at  Kingston  Mar.  4  and  Apr.  28,  1971. 
Entered  into  force  April  28, 1971. 

United  States-Uruguay  agreement  regarding  alien  amateur  radio  operators. 
Effected  by  exchange  of  notes  at  Montevideo  May  28,  1971.  Entered  into 
force  May  28, 1971. 

United  States-!  rinidad  and  Tobago  agreement  regarding  radio  communications 
between  amateur  stations  on  behalf  of  third  parties.  Effected  by  exchange  of 
notes  at  Poit-of-Spain  Nov.  18,  1971.  Entered  into  force  Dec.  18, 1971. 


According  to  the  Commission's  records  tlie  U.S.  has  Embassy  Radio  Agree- 
ments witli  the  following  countries  : 

Algeria,  Belgiiuu,  Bulgaria,  Burma,  Costa  Rica,  Czechoslovakia,  Ghana, 
Guinea,  Hungary,  Indonesia,  Israel,  Jordan,  Nigeria,  Pakistan,  Poland,  Rou- 
mania,  Sweden,  Switzerland,  Thailand,  Uganda,  USSR,  Yugoslavia,  and 
Zaire.i'= 

Note:    The    agreements   with    the    countries   of   Guinea    (TIAS    5365)    and    Israel    (TIAS 
5367)    were  formalized  under  the  "Treaties  and  Other  International  Acts  Series". 


Federal  Maritime  Commission, 

Wii.shini/ton,  D.V..  April  6,  1972. 
Hon.  Sam  J.  Ervix.  Jr., 

Cliainiunu  t<iihcoi)iiiiittce  on  Separation  of  Powers,  Committee  on  the  Jitdieiary, 
U.S.  Senate,  Wa«hin(jton,  B.C. 

Dear  Mr.  Chairman  :  I  wish  to  acknowledge  your  letter  of  March  30.  1972, 
in  which  you  inquired  about  the  negotiation  of  executive  agreements  which 
this  Commission  might  have  participated  in  since-  the  end  of  ^^'orld  War  II. 

The  only  agreement  falling  in  this  category  is  the  agreement  between  the 
United  States  of  America  and  Brazil,  dealing  with  "Consultations  on  Maritime 
Transportation",  which  was  effected  by  an  Exchange  of  Notes  signed  in  Rio  de 
Janeiro  on  September  IS  and  20,  1968.  This  agreement  was  the  result  of  meet- 
ings between  shipping  officials  of  this  Government  and  of  the  Government  of 
Brazil  to  discuss  international  shipping  policies  and  the  regulation  of  interna- 
tional shipping. 

The  above  agreement  establishes  the  lines  of  communication  in  case  either 
country  wishes  to  consult  with  the  other  on  the  question  of  shipping  policy. 
This  agreement  was  signed  by  the  Charge  d'Affairs  ad  interim  of  the  U.S.  Em- 
bassy in  Rio  de  Janeiro. 

The  only  other  item  which  I  might  bring  to  your  attention,  so  that  there 
will  be  no  misunderstanding,  is  an  arrangement  which  was  reached  between 
the  United  States  and  the  governments  of  the  major  shipping  interests  in  Eu- 
rope and  Japan  on  December  15,  19(54,  which  provided  for  an  exchange  of  in- 
formation required  by  the  Federal  Maritime  Connnission  in  its  study  of  mari- 
time freight  rates  into  and  out  of  the  United  States.  This  arrangement  called 
for  the  submission  of  information  reiiuired  by  the  Commission  in  completing 
its  foreign  trade  studies  to  assist  United  States  trade  and  commerce. 

If  I  can  be  of  any  further  as.sistance  to  you,  please  do  not  hesitate  to  let  me 
know. 

Sincerely, 

Helen  Delich  Bentley,  Chairman. 


80-847 — 72- 
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The  kSecretary  of  Health,  Education,  aivd  Welfare, 

Washington,  D.C.,  April  11,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Suhcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Ervin  :  Thank  you  for  your  letter  of  March  30.  I  am  pleased 
to  be  able  to  provide  the  information  you  requested. 

The  second  paragraph  of  your  letter  says  that  "government  agencies  rou- 
tinely enter  into  executive  agreements  with  foreign  states,"  and  it  goes  on  to 
ask  for  a  list  of  "all  executive  agreements,  since  World  War  II,  in  which 
(my)  .  .  .  department  has  parcipated"  and,  additionally,  the  purpose  of,  and 
authority  for,  entering  into  such  agreements. 

All  executive  agreements  concluded  at  the  diplomatic  level,  and  in  which  the 
Department  of  Health,  Edvication,  and  Welfare,  or  its  predecessor,  the  Federal 
Security  Agency,  have  participated,  have  been  published  by  the  Department  of 
State.  I  understand  that  the  State  Department  is  providing  your  subcommittee 
with  a  compilation  of  such  agreements. 

As  for  agreements  made  by  officers  of  this  Department,  alone,  there  are  very 
few.  Here  is  a  list  of  them : 

1.  Agreement  between  U.S.  Surgeon  General  and  Ministry  of  Health  and  So- 
cial Welfare,  Poland.  1962 

Purpose. — To  improve  the  health  and  well  being  of  the  American  people 
through  bio-medical  and  other  forms  of  health-related  research  funded  by  for- 
eign currencies  generated  by  PL.  83-480. 

Autliority.— P.L.  83-lSO— P.L.  86-610. 

2.  Agreement  between  U.S.  Surgeon  General  and  Ministry  of  Health  and  Ed- 
ucation, Burma.  1963 

Purpose. — Conduct  mutually  beneficial  health  research  funded  by  foreign  cur- 
rencies generated  by  P.L  83-480. 
A  uthority.—l'.J..  83-480. 

3.  ileinoranduni  of  Understanding:  DIIEW  and  Department  of  National 
Health  and  Welfare  of  Canada,  1969. 

Parjjose. — To  {)lan  for  ix>st-attaek  exchange  of  health  manpower. 
Authority.— Civil  Defense  Act,  1950/Executive  Order  11490. 

4.  Agreement  l>etween  National  Cancer  Institute,  NIH,  and  Ministry  of  the 
Navy,  Peru.  1972 

Purpose. — Conduct  mutually  beneficial  cancer  research. 
Authority.— V.Ij.  86-GlO. 

5.  Under  the  authority  of  P.L.  83-480  and  P.L.  86-610  and  of  a  delegation 
of  authority  from  the  Office  of  Management  and  Budget,  the  constituent  agen- 
cies of  HEW  frequently  sign  agreements  (often  contracts)  with  ministries  of 
foreign  governments  to  implement  research  projects  in  this  Department's  areas 
of  interest.  Each  such  agreement  covers  only  a  particular,  individual  research 
or  research  arid  demonstration  project,  and  such  agreements  are  of  a  narrow, 
and  not  a  broad  programmatic,  nature.  There  have  been  hundreds  of  these 
over  the  years  and  hundreds  of  such  agreements  remain  current.  I  shall  not 
burden  you  with  a  detailed  listing  of  them. 

Additionally,  an  HEW  officer  on  one  occasion  signed  an  agreement  with  an 
institution  of  a  foreign  government  under  the  rubric  of  an  executive  agreement 
made  at  the  diplomatic  level.  In  this  instance,  I,  as  Secretary,  exchanged  let- 
ters with  the  Soviet  Minister  of  Health  in  February,  1972,  establishing  a  pro- 
gram in  joint  health  research.  This  exchange  of  letters  took  place  within  the 
framework  of  the  biennial  U.S.-U.S.S.R.  Cultural  Exchange  Agreement. 

I  trust  this  information  will  prove  useful  to  you  and  the  subcommittee. 

With  kindest  regards, 
Sincerely, 

Elliot  L.  Richardson,  Secretary. 


The  Secretary  of  Housing  and  Urban  Development, 

Washington,  B.C.,  April  5,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington.  B.C. 

Dear  Senator  Ervin  :  Enclosed  is  a  copy  of  the  HUD  portion  of  the  June, 
1971  Committee  print  on  Study  of  International  Housing,  Reports  from   US 
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Agencies  and  Internationul  Onjanizations,  prepared  for  the  Subcommittee  on 
Hoiisiug  and  Urban  Affairs  of  the  Senate  Committee  on  Banking,  Housing  and 
Urban  Affairs.  This  document  contains  the  information  requrested  in  your  let- 
ter. Legislative  authority  for  HUD's  international  program  activities  is  cited 
on  page  49.  The  material  dealing  with  our  bilateral  program  begins  on  page 
14,  with  page  16  showing  a  "HUD  Bilateral  Program  Summary"  as  of  April, 
1971. 

Since  the  publication  of  the  Committee  print,  HUD  has  entered  into  an  ex- 
change of  memoranda  of  understanding  with  the  United  Kingdom  (July  20, 
1971)  and  Spain  (October  28,  1971).  Copies  of  these  memoranda  are  enclosed. 
Also  enclosed  is  an  informal  historical  outline  of  HUD's  (and  its  predecessor 
agencies)  international  programs  since  1044. 

We  have  negotiated  an  agency-to-agency  Memorandum  of  Understanding 
with  the  Canadians,  to  be  signed  in  the  near  future.  We  also  plan  to  pursue 
the  possibility  of  a  similar  arrangement  with  our  German  counterparts,  al- 
though we  have  had  some  minimal  relations  under  the  Interior  Dep;;rtment 
sponsored  US-German  Cooperative  Program  in  Natural  Resources,  Pollution 
Control,  and  Urban  Deveh'pment  (UGNR)  since  1967. 

I  take  this  opportunity  to  emphasize  that  real  involvement  in  bilateral  pro- 
grams is  relatively  new  for  the  Department,  especially  in  the  context  of  agen- 
cy-to-agency arrangements.  In  a  sense  we  are  in  an  exploratory  phase  iu  these 
relationships,  but  the  experience  of  other  departments,  and  our  own  experience 
so  far,  suggests  that  these  procedures  are  valuable  and  fruitful  in  gaining  in- 
formation and  experience  of  benefit  to  our  domestic  operations  and  our  re- 
search programs.  These  relationships  also  provide  mechanisms  with  which  to- 
facilitate  direct  foreign  interest  in  our  programs  and  they  permit  us  to  satisfy 
American  professional  interests  in  foreign  programs  in  a  manner  supporting 
the  Department's  own  priorities  and  responsibilities.  It  is  our  belief  that  we 
have  things  to  learn  in  the  area  of  urban  development  from  the  experience  of 
other  developed  countries,  and  that  we  should  tap  and  organize  this  experi- 
ence and  disseminate  it  to  the  people  in  the  US  who  can  use  it.  We  believe 
thi:s  method  of  ajrcncy-to-agency  exchange  and  cooperation  is  the  best  way  to- 
extend  our  urban  knowledge  at  a  modest  cost. 

If  you  should  need  additional  information,  please  do  not  hesitate  to  let  me 
know. 

Sincerely, 

George  Uomney. 
Memorandum  of  Understanding 

This  Memorandum  of  Understanding  between  the  Department  of  Housing 
and  Urban  Development  (HUD)  of  the  United  States  and  the  Department  of 
the  Environment  of  the  United  Kingdom  outlines  a  program  for  cooperation  in 
matters  concerning  the  urban  environment  falling  within  their  competence, 
such  as  physical  planning,  urbaji  management,  housing  and  building  technol- 
ogy, and  commtinity  development.  The  goal  of  this  program  is  to  achieve  the 
maximum  exchange  of  experience  in  specified  subject  areas.  The  program  will 
include  an  organized  exchange  of  documents  and  visits  and  may  be  extended 
as  mutually  agreed  to  stich  other  activities  as  expert  consultations,  the  long- 
term  exchange  of  scholars  and  professionals,  or  joint  research  projects.  In  car- 
rying out  specific  activities  under  this  Memorandum  of  Understanding,  the  De- 
partment of  Housing  and  Urban  Development  may  invite  participation  by 
other  U.S.  departments  and  agencies  or  private  groups ;  the  Department  of  the 
Environment  may  similarly  invite  participation  by  other  agencies  and  organi- 
zations in  the  United  Kingdom. 

The  general  subject  areas  for  initial  cooperation  may  include,  but  are  not 
limited  to,  community  and  regional  planning,  construction  technology,  housing 
management  and  financing,  citizen  participation,  program  evaluation  tech- 
niques, policy  and  legislation.  These  general  subject  areas  may  be  expanded, 
added  to,  or  modified  by  mutual  agreement.  Fui-ther  discussions  and  exchange 
of  correspondence  will  further  define  these  general  areas,  and  it  is  specifically 
envisaged  that  joint  projects  of  mutual  interest,  when  proposed  by  either  side 
and  accepted  by  the  other,  will  be  undertaken. 

The  program  will  begin  with  the  early  exchange  of  views  on  the  establish- 
ment of  a  mutually  acceptable  program.  This  first  exchange  will  further  define 
the  interests  of  each  country  in  the  other's  specific  programs  and  legislation. 
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Visits  of  experts  and  teams  may  be  made  thereafter  witlioiit  regard  to  reci- 
procity at  the  option  of  the  visiting  agency  and  subject  to  arrangements  with 
the  host  agency.  Eacli  side  will  bear  its  own  travel  and  related  living  costs 
under  the  program. 

It  is  understood  that  the  pace  of  the  program  outlined  in  this  Memorandum 
of  Understanding  will  be  contingent  upon  the  availability  of  funds  and  other 
resources  on  each  side. 

This  Memorandum  of  Understanding  will  become  effective  when  signed  by 
authorized  representatives  of  the  Department  of  Housing  and  Urban  Develop- 
ment of  the  United  States  and  the  Department  of  the  Environment  of  the 
United  Kingdom  and  will  remain  in  effect  for  five  years.  It  may  be  renewed  by 
mutual  agreement,  and  may  be  terminated  at  any  time  by  either  party  on 
thirty  days'  notice. 

Memorandum  of  Understanding  Between  the  United  States  and  Spain 

Within  the  scope  of  mutual  understanding  and  collaboration  provided  for  by 
Chapter  IV  of  the  Friendship  and  Cooperation  Agreement  between  Spain  and 
the  United  States,  signed  on  August  6,  1970,  this  Memorandum  of  Understand- 
ing between  the  U.S.  Department  of  Housing  and  Urban  Development  and  the 
Ministry  of  Housing  of  Spain  outlines  a  program  for  cooperation  in  matter's 
concerning  the  urban  environment  falling  within  their  competence,  such  as 
housing,  building  technology  and  urban  and  regional  planning  and  manage- 
ment. The  goal  of  this  program  is  to  achieve  the  maximum  exchange  of  experi- 
ence in  specified  subject  areas.  The  program  will  begin  with  an  organized  ex- 
change of  documents  and  visits  and  may  be  extended  as  mutually  agreed  to 
such  other  activities  as  expert  consultations,  the  long-term  exchange  of  schol- 
ars and  professionals,  or  joint  research  projects.  In  carrying  out  specific  ac- 
tivities under  the  Memorandum  of  Understanding,  the  Department  of  Housing 
and  Urban  Development  may  invite  participation  by  other  U.S.  departments 
and  agencies  or  private  groups ;  the  Ministry  of  Housing  may  similarly  invite 
participation  by  other  agencies  and  organizations  in  Spain. 

The  general  subject  areas  for  initial  cooi)eration  may  include,  but  are  not 
limited  to,  urban  and  regional  planning  and  management,  including  new  town 
planning ;  statistics,  data  processing  and  urban  information  systems ;  building 
technology ;  and  housing  programs,  including  market  analysis  and  financing. 
These  general  subject  areas  may  be  expanded,  added  to,  or  modified  by  mutual 
agreement.  Further  discussions  and  exchange  of  correspondence  will  further 
define  these  general  areas,  and  it  is  specifically  envisaged  that  joint  projects  of 
mutual  interest,  when  proposed  by  either  side  and  accepted  by  the  other,  will 
be  undertaken. 

Apart  from  an  immediate  exchange  of  bibliographic  material,  basic  programs 
and  technical  documents,  the  program  will  begin  with  an  exchange  of  experts 
within  six  months  from  the  date  of  this  Memorandum.  This  first  exchange  will 
further  define  the  interests  of  each  country  in  the  other's  specific  programs. 
The  visits  of  experts  will  be  made  at  the  option  of  the  visiting  agency  and 
subject  to  arrangements  with  the  host  country.  Each  side  will  bear  its  own 
travel  and  related  living  expenses  under  the  program. 

It  is  understood  that  the  pace  of  the  program  outlined  in  this  Memorandum 
of  Understanding  will  be  contingent  upon  the  availability  of  funds  and  other 
resources  on  each  side. 

This  Memorandum  will  become  effective  on  the  date  of  its  signature  and  is 
to  run  concurrently  with  the  term  of  the  Friendship  and  Cooperation  Agree- 
ment, and  may  be  renewed  independently  of  the  Agreement  upon  agreement  of 
both  parties. 

Office  of  International  Affairs — Chronology  on  International  Housing 

1944 

The  National  Housing  Agency  (NHA)  established  an  oflSce  to  maintain  liai- 
son with  other  governments  on  housing  matters.  It  also  suggested  the  estab- 
lishment of  clearing  house  machinery  to  assure  the  exchange  of  housing  data 
which  might  be  of  value  to  all  governments.  Bilateral  exchange  and  technical 
assistance  programs  that  first  year  involved  Britain,  France  and  Sweden,  with 
assistance  to  less  developed  countries  in  South  America,  the  Caribbean,  Africa 
and  the  Far  East. 
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1945 

NHA's  Technical  Division  provided  teclinical  assistance  to  some  30  coun- 
tries, and  complete  sets  of  information  on  liousing  were  distributed  tlirough  62 
U.S.  Embassies,  legations  and  consultates  all  over  the  world. 

In  recognition  of  the  growing  need  for  data  exchange,  technical  assistance  in 
the  reconstruction  of  Euroiie,  and  control  of  scare  commodities,  U.S.  Housing 
Attache  posts  were  established  in  US  Embassies  in  London,  Paris  and  Rome  to 
carry  out  and  supervise  these  functions. 

1946 

NHA  representatives  sat  on  five  interdepartmental  committees  on  interna- 
tional affairs,  worked  with  the  Pan  American  Union,  the  UN,  and  numerous 
other  international  bodies.  The  Technical  Division  Instituted  a  training  pro- 
gram which  handled  100  visitors  from  35  countries,  and  assigned  UNRRA- 
sponsored  architects  from  seven  countries  to  apprenticeship  program  with  the 
Agency. 

1947 

The  Housing  and  Home  Finance  Agency  (HHFA)  was  established  as  succes- 
sor to  NHA  and  HHFA  officials  participated  in  many  international  housing  ac- 
tivities. An  HHFA  representative  served  as  a  part-time  consultant  to  the  UN 
Secretariat  on  housing  questions ;  an  HHFA  staff  member  was  housing  adviser 
to  the  American  Mission  for  AID  to  Greece ;  and  another  was  housing  adviser 
to  the  US  delegation  to  the  Economic  Commission  for  Europe.  About  100  mis- 
sions from  countries  in  both  hemispheres  came  to  the  US  to  study  US  housing 
policies  and  methods. 

Reporting  systems  were  established  with  various  US  Embassies,  and  a 
.steady  flow  of  incoming  data  was  reviewed,  classified  and  reported  on  acces- 
sion lists  for  the  use  of  the  US  housing  industry. 

1948 

During  1948.  the  world-wide  housing  crisis  deepened.  The  Housing  Act  of 
1948  was  passed  during  a  special  session  of  Congress  in  August  1948,  "to  de- 
velop and  promote  and  standardized  building  codes,  standardized  dimensions 
and  methods  for  the  assembly  of  homebuilding  material  and  equipment"  and 
appropriated  an  additional  $300,000  for  research. 

HHFA  took  part  in  the  systematic  examination  of  information  from  other 
coinitries  which  could  be  tapped  for  use  in  the  US,  advised  American  non-gov- 
ernmental groups  on  the  methods  of  other  countries,  and  continued  cooperation 
with  other  agencies  of  the  Government  on  international  aspects  of  housing  sub- 
jects. 

1949 

Ofiicial  recognition  of  HHFA's  well  established  international  role  in  foreign 
assistance  was  forthcoming  through  a  State  Department  directive  to  the 
Agency  to  "assign  experts  abroad,  train  foreign  housing  and  planning  officials, 
and  establish  tropical  housing  research  stations.  HHFA's  role  included  full  re- 
sponsibility for  the  housing  element  of  the  proposed  Point  Four  Program  of 
technical  assistance  to  developing  countries. 

Further  cooperation  developed  through  the  State  Department  with  interna- 
tional organizations  such  as  the  UN,  on  experience  in  tropical  housing  and  the 
a.ssembly  of  national  experience  for  UN  publication ;  the  Economic  Commission 
for  Europe  Subcommittee  on  Housing;  the  Pan  American  Union  on  the  agenda 
and  documentation  for  regional  seminars  for  experts  in  housing  and  city  plan- 
ning. Documents  were  exchanged  with  similar  agencies  in  foreign  countries. 
Materials  were  also  provided  to  the  State  Department  for  exhibits  in  Japan, 
Yugoslavia,  Uruguay  and  other  countries,  and  to  the  Voice  of  America. 

1950 

The  International  Housing  Activities  Office  of  the  HHFA  was  established 
and  continued  to  service  the  US  housing  industry  and  US  international  pro- 
grams. HHFA  received  95  missions  from  foreign  countries,  an  Increase  of  50% 
over  1949. 
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Eighteen-hundred  dociiments  relating  to  foreign  housing  were  acquired,  re- 
viewed and  cataloged.  A  reporting  system  was  developed  between  HHFA  and 
the  State  Department  for  the  guidance  of  US  embassies  and  consulates.  Com- 
prehensive reports  were  received  from  US  missions  in  55  countries. 

1951 

Under  the  Point  Four  Program,  HHFA  became  heavily  involved  in  technical 
assistance  programs  and  sent  a  five-man  team  to  Germany  for  a  15  project 
demonstration  program  in  reconstruction. 

HHFA's  International  Activities  Staff  published  a  manual  on  "Aided  Self- 
Help  Housing  Techniques,"  and  assisted  in  the  establishment  of  the  Inter- 
American  Housing  Research  and  Training  Center  (CINVA)  in  Bogota,  Colom- 
bia. 

Work  with  international  organizations  increased  during  the  year.  Included 
were  UN  activities  in  building  documentation  and  Iniilding  research  in  Europe, 
a  housing  survey  mission  to  South  Asia,  the  multilateral  Technical  Assistance 
Program  involving  housing  in  a  number  of  countries  such  as  Israel,  Pakistan 
and  El  Salvador,  International  Bank  activities  in  Iraq,  Costa  Rica  and 
Guatemala  required  advice  and  assistance  from  HHFA. 

The  Agency  established  new  relationships  for  the  exchange  of  housing  piibli- 
cations  and  information  with  housing  and  research  organizations  abroad.  The 
routine  exchange  of  information  on  housing  increased  markedly^ — during  the 
year,  a  total  of  about  2400  documents  were  received  and  cataloged.  The  more 
important  were  abstracted  and  nuide  available  in  the  form  of  a  monthly  bulle- 
tin to  the  Agency's  technicians  in  the  US  and  in  US  housing  missions  abroad. 

1952 

HHFA  staff  service  continued  to  US  agencies,  public  and  private,  and  coop- 
eration with  international  programs  abroad  continued.  Inquiries  from  abroad 
exceeded  600  from  50  countries ;  approximately  100  official  visitors  were  re- 
ceived and  briefed.  Training  of  foreign  nationals  continued,  and  HHFA  staff 
represented  the  US  in  international  congresses  and  conferences  on  housing  and 
town  planning. 

The  Administrator  represented  the  US  at  the  8th  Pan  American  Congress  of 
Architects  in  October  1952,  and  the  Assistant  to  the  Administrator  traveled  to 
advise  the  staff  of  the  Inter-American  Housing  Research  and  Training  Center 
at  Bogota,  Colombia,  to  the  Caribbean  area  to  advise  on  aided  self-help  for 
shelter  improvement,  and  to  advise  governments  in  Southeast  Asia. 

1953 

After  nine  years  of  complete  responsibility  for  the  housing  component  of  the 
US  foreign  assistance  program,  the  newly  formed  Foreign  Operations  adminis- 
tration (FOA)  assumed  administrative  responsibility  for  technicians  abroad. 
HHFA  continued  to  provide  personnel  and  all  training,  documentation  and 
technical  services. 

HHFA,  in  addition  to  helping  FOA  select  personnel  for  foreign  housing  and 
planning  missions,  assisted  in  drafting  policies  and  programs  for  these  mis- 
sions to  help  overcome  serious  housing  problems  in  countries  receiving  techni- 
cal assistance  under  FOA  programs. 

HHFA  also  trained  foreign  nationals  in  housing  and  town  planning  who 
were  brought  to  the  US  either  under  the  auspices  of  the  FOA  or  the  UX. 
HHFA  conducted  training  programs,  planned  studies,  itineraries  and  programs 
for  about  50  such  individuals. 

1954 

The  first  formal  operating  agreement  with  the  Foreign  Operations  Adminis- 
tration was  signed  (PASA).  The  agreement  covered  reimbursable  services  ren- 
dered by  HHFA  for:  (1)  nominating  and  training  US  housing  technicians  for 
overseas  assignments;  (2)  providing  technical  advice  at  FOA  request;  (3)  con- 
sultation with  FOA  officials  on  operation  of  housing  ])rograms  in  foreign  coun- 
tries; (4)  arranging  for  the  training  of  foreign  nations  in  the  US. 

The  Assistant  to  the  Administrator  for  International  Housing  Activities,  on 
invitation  of  the  UN,  attended  a  UN  Seminar  and  International  Housing  Exhi- 
bition in  India,  and  also  served  as  Housing  Adviser  to  the  US  delegation  to 
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the  lOtli  Inter-American  Conference  of  the  OAS.  The  International  Housing 
Adviser  was  detailed  for  about  2  months  to  FOA  to  consult  with  the  UH  Oper- 
ations Missions  and  the  Governments  of  Nationalist  China,  the  Philippines  and 
Indonesia. 

1955 

New  emphasis  was  given  to  UN  and  OAS  activities  with  the  International 
Staff  involved  with  the  International  Council  for  Building  Documentation  in 
Paris  and  with  the  Bogota  Research  Center  (CINVA). 

Forty  HHFA — International  Cooperation  Administration  (successor  to  FOA) 
technicians  went  abroad  and  started  live  new  programs  in  Guatemala,  Cam- 
bodia, Korea,  Costa  Rica,  and  Italy.  Programs  were  arranged  for  24  training 
participants  from  12  countries.  Countries  in  which  US  housing  and  planning 
advisers  and  technicians  were  serving  with  the  ICA  as  of  December  1955 
were :  Italy,  Cambodia,  Formosa,  Indonesia,  Korea,  Egypt,  Iran,  Israel,  Li- 
beria, Turkey,  Pakistan,  Brazil,  British  Guiana,  Trinidad,  Surinam,  Barbados, 
Chile,  Colombia,  Costa  Rica,  Guatemala,  El  Salvador  and  Nicaragua. 

A  technician  from  the  international  staff  spent  2  months  advising  the  new 
housing  research  center  established  in  Egypt  with  the  assistance  of  the  ICA. 
Another  staff  technician  visited  Japan,  Viet  Nam,  Thailand,  Cambodia,  India, 
Iran,  Iraq  and  Greece  to  consult  with  and  advise  ICA  officials  and  local  Gov- 
ernment officials  on  solutions  to  their  housing  problems. 

1956 

The  international  staff  became  the  International  Housing  Service  (IHS)  in 
January  1956.  It  provided  US  representation  at  the  ECE,  trained  77  partici- 
pants for  the  ICA  and  provided  services  and  information  for  113  official  visi- 
tors from  35  nations. 

Improvements  were  made  in  coordinating  the  work  of  the  US  in  the  interna- 
tional housing  field  with  the  housing  activities  of  the  UN  and  OAS.  The 
international  staff  assisted  the  Department  of  State  in  connection  with  the  as- 
sembly  of  information  and  the  i)reparatJon  of  US  position  papers  for  the  guid- 
ance of  representatives  at  a  number  of  international  conferences. 

IHS  represented  the  US  at  the  first  Inter-American  Technical  Meeting  on 
Housing  and  Planning,  Bogota,  and  provided  a  finance  team  to  South  America 
to  assess  the  potential  for  what  was  to  be  the  new  Savings  and  Loan  Indus- 
try. 

1957 

The  IHS  planned  and  supervised  study  program  in  the  US  and  Puerto  Rico 
for  209  training  participants  fr<»m  34  countries  sponsored  by  the  Department 
of  State,  ICA,  the  US  and  the  European  Productivity  Agency.  In  addition,  in- 
formation and  assistance  in  planning  itineraries  in  the  US  were  provided  to 
166  official  visitors  coming  from  4  countries.  The  total  of  all  foreign  visitors 
for  the  year  was  375  from  50  different  nations. 

Technical  support  of  the  ICA  bilateral  programs  continued  and  at  the  re- 
quest of  ICA,  various  country  programs  were  reviewed  and  evaluated ;  answers 
were  provided  for  special  questions  on  housing  law,  finance,  architecture,  site 
planning,  utilities  and  realted  problems ;  and  guidance  was  provided  on  special 
problems  in  aided  self-help  housing. 

For  the  first  time  in  the  international  cooperation  program,  IHS  provided 
orientation  and  briefings  on  the  HHFA/ICA  training  programs  for  foreign  na- 
tionals to  12  US  Training  Officers  who  were  assigned  by  ICA  to  the  following 
countries :  Bolivia,  Ecuador,  USRO/Paris,  Indonesia,  Iran,  Libya,  Pakistan, 
Thailand,  and  Taiw'an. 

1959 

The  Office  of  International  Housing  succeeded  to  the  role  played  by  the  In- 
ternational Housing  Service.  Three  divisions  were  established  to  better  permit 
a  limited  staff  to  handle  an  increasing  workload. 

The  year  saw^  both  national  and  international  policy  changes  directed  to  the 
support  of  international  housing  activity.  A  directive  from  the  Committee  of 
Foreign  Economic  Policy  to  "promote  home  ownership  abroad"  was  the  first  of 
its  kind  giving  clear  direction  to  all  agencies  concerned  with  foreign  housing. 
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With  the  State  Department's  approval.  HHFA  became  the  US  member  of  the 
International  Council  for  Building,  Research  Studies  and  Documentation 
(CIB)  with  the  Assistant  Administrator  for  International  Housing  being  ap- 
pointed to  the  Executive  Committee. 

As  a  service  to  domestic  organizations,  staff  members  participated  in  the 
World  Housing  Forum  of  tlie  New  York  Chapter  of  the  AIA,  the  National 
Congress  of  American  Indians,  the  National  Association  of  Homebuilders  Con- 
ventions and  Exhil)ition  in  Chicago,  and  represented  HHFA  on  the  Interna- 
tional Committee  of  the  National  Association  of  Housing  and  Redevelopment 
Officials. 

Training  programs  were  arranged  for  413  foreign  visitors  from  60  countries 
to  the  US  for  periods  varying  from  5  weeks  to  12  months  under  programs 
sponsored  by  ICA,  the  State  Department,  the  UN,  OAS  and  their  own  govern- 
ments. 

1960 

The  21  American  Republics  in  the  "Act  of  Bogota"  gave  housing  a  high 
priority  in  the  prcjgrams  for  economic  and  social  betterment  in  Latin  America. 
The  US  Delegation  at  the  Conference  pledged  a  half  billion  dollars  to  a  pro- 
gram which,  among  other  things,  would  help  mobilize  local  financial  resources 
in  each  country  as  a  means  to  improve  housing. 

Congress  directed  the  Development  Loan  Fund  to  include  housing  in  its 
objectives,  and  the  Assistant  Administrator  for  International  Housing,  among 
others,  recommended  greater  use  of  local  foreign  currencies  paid  to  the  US 
for  the  sale  of  Government-owned  farm  products  for  financing  housing  and 
community  facilities  (PL  480  funds). 

At  the  State  Department's  request,  OIH  drafted  7  position  papers  for  US 
delegations  at  international  meetings.  The  International  Housing  Architect  of 
the  OIH  Staff  (Director  of  the  Division  of  Documentation)  served  as  US  Dele- 
gate at  the  Bangkok  Meeting  of  the  Working  Party  on  Housing  and  Building 
Materials  of  the  UN  Economic  Commission  for  Asia  and  the  Far  East. 

At  the  request  of  several  US  embassies  and  missions,  OIH  informed  per- 
tinent trade  associations  of  business  opportunities  in  the  field  of  housing.  It 
also  made  available  to  the  US  housing  industry  and  professionals  information 
on  foreign  developments  in  the  field  of  housing  and  planning. 

OIH  responded  to  949  requests  from  US  sources  and  513  from  foreign 
sources  for  information  on  the  US  and  foreign  housing,  planning  and  technol- 
ogy. OIH  also  produced  and  published  another  in  the  Ideas  and  Methods  Ex- 
change series  on  the  establisliing  of  savings  and  loan  associations  in  less  in- 
dustrialized countries.  Technical  films  were  also  loaned  during  the  year  to  17 
US  and  10  foreign  borrowers. 

1961 

The  Foreign  Assistance  Act  of  1961  gave  significant  new  emphasis  to  the 
unique  role  played  by  the  Office  of  International  Housing  in  the  fields  of  inter- 
national housing  and  urbanization.  Both  I^S  policy  and  that  of  the  United  Na- 
tions took  strong  note  of  the  need  for  simultaneous  economic  and  social  devel- 
opment in  the  growth  of  underdeveloped  comitries. 

The  Congress  launched  the  Alliance  for  Progress  and  appropriated  $.500 
million  for  a  large  scale  social  and  economic  development  program  for  Latin 
America.  High  priority  in  tliis  cooperative  international  effort  was  accorded  to 
housing  and  community  facilities. 

The  Inter-American  Development  Bank  made  loans  or  commitments  to  aid 
housing  or  urban  facilities  in  a  number  of  countries.  Emphasis  was  on  aided 
self-help  and  establishment  of  savings  and  loan  associations. 

In  connection  with  the  above  activities,  HHFA  personnel  visited  South 
Amei'ican  countries  to  give  advice  and  assistance  in  setting  up  housing  pro- 
grams, drafting  effective  legislation,  installing  financial  procedures  and  con- 
trols, and  provided  services  as  needed.  OIH  also  prepared  for  the  Inter-Ameri- 
can Development  Bank  detailed  reports  on  housing  needs  in  16  Latin  American 
countries. 

The  Office  of  International  Housing  continued  to  give  important  support  to 
the  T'N  and  the  ECE.  For  the  first  time,  the  ECE  adopted  a  work  program  for 
the  future  which  emphasized  urbanization  and  urban  problems. 
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1962 

As  the  result  of  an  agreement  with  the  Agency  for  International  Develop- 
ment (successor  to  ICA).  OIH  services  became  still  broader.  For  example: 
HHFA  assisted  in  developing  criteria  to  be  used  in  reviewing  loan  applications 
in  housing  and  related  fields. 

Seven  consultants  were  drawn  from  the  staff  of  HHFA  for  assisgnments  in 
Egypt.  Dominican  Republic,  Surinam,  Iran.  Pakistan  and  Argentina,  and  pro- 
gram were  arranged  for  100  foreign  nationals  who  came  to  the  US  to  be 
trained.  HHFA  took  on  a  new  role  of  identifying  technicians  for  I'X  missions, 
and  in  developing  and  supervising  training  programs  for  UN  participants  com- 
ing to  the  US. 

1963 

At  the  request  of  AID,  OIH  assumed  responsibility  for  serving  as  the  Secre- 
tariat for  the  "AID  Housing  and  Th'ban  Development  Advisory  Committee."  In 
this  capacity,  HHFA  provided  the  committee  with  technical  backstopping,  re- 
source material  and  research. 

An  unprecedented  800  requests  were  received  for  a  wide  range  of  technical 
publications  on  such  diverse  topics  as  establishing  savings  and  loan  associa- 
tions and  the  stabilization  of  soil  for  mud-brick  construction.  The  dissemina- 
tion of  information  was  fast  becoming  one  of  the  most  important  means  of 
making  available  American  housing  skills  and  experiences  and  those  of  foreign 
countries,  available  to  developing  nations, 
servation  tours  for  high  ranking  foreign  officials  visiting  the  US  such  as  may- 

In  addition  to  its  usual  training  program,  OIH  also  briefed  and  arranged  ob- 
ors,  city  councilmen,  directors  of  housing  agencies,  as  well  as  architects,  build- 
ers, economists,  lawyers  and  city  planners. 

1964 

Of  oiitstanding  significance  in  1964  was  the  launching  of  an  intern  program 
whereby  foreign  participants  shared  with  American  interns  the  opportunity  to 
work  and  study  in  many  parts  of  the  Agency  over  a  three  to  twelve  month  pe- 
riod. That  year,  UN  fellows,  AID  participants,  together  with  persons  studying 
or  observing  here  under  various  other  programs  numbered  469. 

AID'S  Housing  Investment  Guaranty  Program  (HIG),  begun  in  1963,  insures 
US  inventors  abroad  against  loss  of  his  investment  in  an  AID-approved  hous- 
ing investment  project — in  the  manner  FHA  insures  mortgages  in  the  US. 
OIH's  functions  now  broadened  to  include  consultation  services  to  the  HIG 
program.  73  applications  were  received  the  first  year  from  15  countries. 

Training  programs  were  expanded  to  include  a  new  foreign  intei'uational 
program,  and  held  the  first  session  at  Loyola  University  with  29  participants 
and  OIH  staff.  OIH  staff  also  carried  out  IAD-sponsored  programs  in  10  coun- 
tries, and  an  assessment  was  made  of  secondary  mortgage  lending  capabilities 
of  the  Central  American  Development  Bank. 

Cooperation  with  the  Peace  Corps  began  with  OIH  field  seminars  in  Gabon, 
and  the  briefing  of  Peace  Corps  Volunteers  in  Washington. 

1965 

The  Department  of  Housing  and  Urban  Development  (HUD)  was  created  as 
a  Cabinet  post,  and  the  designation  of  "International  Housing"  was  dropped  in 
favor  of  "International  Affairs"  to  reflect  the  broadened  interests  and  objec- 
tives of  both  domestic  and  international  pi'Ograms  of  the  Agency. 

37  HUD  staff  were  sent  to  19  countries  during  the  year  to  supply  consulta- 
tion services  on  earthquake  and  war  reconstrviction,  native  housing  programs, 
housing  finances,  market  analysis,  codes  and  standards,  and  other  subjects. 

Further  activities  with  the  UN,  OECD,  CIB  and  other  international  organi- 
zations were  directed  to  information  exchange,  the  formation  of  policy  and  a 
search  for  resources  to  meet  newly  recognized  domestic  needs.  That  year  saw 
the  lieginning  of  a  bilateral  program  directed  specifically  to  the  solution  of  do- 
mestic problems,  with  the  Soviet  Union  being  among  the  first  countries  show- 
ing interest. 

The  first  group  program.  The  Urban  Development  Seminar  #1,  was  con- 
ducted. Fifty-six  policy  level  officials  from  twenty-nine  countries  studied  urban 
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planning  and  urban  problems  in  Washington,  Baltimore,  Philadelphia,  Norfolk 
and  San  Juan. 

196G 

The  Division  of  International  Affairs  was  created  to  maintain  close  coopera- 
tion with  the  State  Department  and  the  international  agencies  to  assure  free 
and  ample  exchange  of  information  on  housing,  building  and  urban  planning 
between  the  US  and  other  countries. 

Study  programs,  internships,  and  visitors  totalled  823.  508  other  official,  pro- 
fessional and  business  representatives  financed  by  their  own  governments  also 
were  programmed.  22  participants  from  11  countries  participated  in  an  urban 
and  regional  planning  workshop  Mhich  presented  various  aspects  of  planning 
in  a  small,  medium  and  large  US  city. 

For  the  first  time,  the  US  Government  was  host  to  a  UN  seminar  in  Pitts- 
burgh, with  urbanization  as  the  theme.  HUD  provided  the  chairman,  two  tech- 
nical papers,  and  professional  participation,  including  an  address  by  the  Secre- 
tai-y. 

1967 

A  particularly  significant  undertaking  in  1967  was  the  HUD  sponsorship, 
jointly  with  AID  and  the  State  of  Hawaii,  of  the  Pacific  Conference  on  Urban 
Growth  in  Honolulu  in  May.  More  than  120  delegates  from  17  Asian  countries 
and  three  territories  attended.  The  Under  Secretary  and  other  senior  officials 
of  HUD  took  leading  parts  in  the  conference  program. 

Working  in  close  cooperation  with  AID,  HUD  continued  to  provide  informa- 
tion and  training  for  foreigners  visiting  the  US  together  with  technical  sup- 
port and  assistance  to  US  Government  programs  abroad.  About  900  visitors 
participated  in  HUD  training  and  education  programs. 

This  period  was  one  of  considerable  activity  in  house  research  and  documen- 
tation directed  to  the  less  developed  countries,  and  a  corresponding  improve- 
ment in  the  capacity  to  respond  to  technical  requests.  Housing  finance,  water 
supply,  program  management,  secondary  mortgage  markets,  dwelling  design 
and  ur')an  planning  were  among  the  subjects  for  response  to  AID  requests  for 
field  service. 

This  year  also  saw  the  peak  in  FHA  intensive  activity  under  the  AID  HIG 
Program  which  was  to  total  some  100  cases  recommended  as  feasible  over  a 
seven  year  period. 

1968 

HUD  took  part  in  preparations  for  the  observance  of  Human  Rights  Tear 
decreed  by  the  UN  and  proclaimed  by  the  President. 

HUD's  Division  of  International  Affairs  played  a  major  role  in  helping  orga- 
nize the  US  portion  of  the  Fourth  Triennial  Congress  of  the  International 
Council  for  Building  Research  Studies  and  Documentation  (CIB)  in  Canada. 

Other  international  meetings  attend  by  HUD  representatives  included  the 
1968  meeting  of  the  Committee  on  Housing,  Building  and  Planning  of  the  Eco- 
nomic Commission  for  Europe,  followed  by  a  tour  of  the  USSR;  a  bilateral 
discussion  team  meetng  with  Irish  officials  in  Dublin,  and  a  conference  in  Tur- 
key on  the  subject  of  earthquakes. 

More  than  a  hundred  additional  European  sources  of  research  reports  and 
other  technical  and  professional  information  were  identified  during  the  year, 
and  an  exchange  relationship  established  between  them  and  the  HUD  library. 

A  unique  three  way  cooperative  effort  was  developed  in  the  Ivory  Coast. 
HUD's  Division  of  International  Affairs  staff  trained  18  Peace  Corps  volun- 
teers to  work  on  housing  problems  there.  The  Peace  Corps  then  supervised  the 
building  of  more  than  3,000  houses  there.  About  1200  visitors  participated  in 
HUD  education  and  training  programs. 

1969 

With  the  reorganization  from  the  Division  to  the  Office  of  International  Af- 
fairs, OTA  began  to  implement  service  to  US  programs  in  a  manner  never 
achieved  in  the  previous  25  years  of  international  operations.  A  major  step 
was  to  strengthen  the  bilateral  program  and  take  steps  for  its  systematic  imple- 
mentation. 
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The  Office  joined  in  a  new  effort  on  "Innovation  in  Urban  Management"  in- 
cluding tlie  feasibility  study  of  an  international  information  system  within  the 
OECD. 

A  total  of  1285  foreign  visitors  and  teams  visited  HUD  to  observe  and  study 
US  housing,  building  and  planning  policies,  techniques  and  institutions. 

Technical  data  and  advice  were  provided  to  more  than  50  countries  in  all 
parts  of  the  world.  The  Office  undertook  several  activities  at  the  request  of 
AID  looking  toward  Viet  Nam's  rehabilitation  needs.  A  special  workshop  was 
held  at  Fresno  State  College,  Cal.  for  57  Vietnamese  graduate  and  undergrad- 
uate students  on  the  concept  of  aided  self  help  housing. 

A  two-week  progran  was  conducted  for  an  official  team  of  7  Germans.  It  fea- 
tured anti  pollution  programs,  city  planning,  mass  transit  and  urban  renewal. 

A  nine  man  delegation  to  the  UK  was  led  by  the  Secretary  for  a  comprehen- 
sive review  of  British  problems  in  land  planning,  new  towns  and  industrialized 
housing. 

1970 

HUD  became  the  lead  agency,  with  the  Department  of  Interior,  Commerce, 
HEW,  and  Transportation,  in  US-French  cooperation  on  the  French  experimen- 
tal new  city  of  Le  Vaudreuil  to  be  built  in  Normandy  about  20  miles  southeast 
of  Rouen,  France.  According  to  plans  announced  by  the  French  Government, 
Vaudreuil  will  be  the  world's  first  urban  center  designed  to  control  noise  and 
pollution. 

HUD's  Secretary  announced  the  appointment  of  a  HUD  official  as  Urban  Af- 
fairs Officer  to  the  US  Embassy  in  Paris.  The  Urban  Affairs  Officer,  the  only 
one  at  any  ITS  Embassy  abroad,  will  coordinate  the  US-Ftench  cooperative  ef- 
fort on  Le  Vaudreuil.  The  Program  is  to  be  conducted  under  the  guidance  of 
HUD's  Assistant  Secretary  for  Research  and  Technology,  and  administered  by 
the  Dii'ector  of  International  Affairs. 

On  July  17,  1970,  a  Memorandum  of  Understanding  was  signed  with  Japan 
covering  a  program  of  cooperation  in  areas  of  building  technology  and  urban 
affairs. 

A  team  of  US  experts  visited  Japan  in  December  as  a  follow-on  to  the  sign- 
ing of  the  ISIemorandum  of  Understanding.  The  visit,  headed  by  the  FHA  As- 
sistant Commissioner  focused  on  housing  production  and  mortgage  finance,  and 
governmental  programs. 

The  Office  continued  to  serve  as  HUD's  principal  liaison  with  the  Depart- 
ment of  State  in  implementing  the  exchange  of  information 

1971 

Memorandums  of  Understandings  were  signed  with  Sweden,  the  UK  and 
Spain  on  cooperation  and  information  exchange  in  the  field  of  housing,  urban 
development,  and  the  environment. 

The  Secretary  visited  Spain,  the  UK,  France  and  West  Germany  for  high 
level  discussions  in  the  field  of  housing  technology  and  best  use  of  both  US 
and  European  expertise  in  many  fields. 

The  Spanish  Minister  of  Housing  visited  HUD  Headquarters,  new  towns  in 
the  US  and  BREAKTHROUGH  sites  In  October.  During  the  visit,  the  Memo- 
randum of  Understanding  was  signed,  and  the  Minister  was  briefed  on  HUD's 
domestic  programs.  During  the  week's  visit,  discussions  were  held  on  imple- 
mentation of  information  exchange  in  many  fields  of  housing  technology,  to  be 
amplified  later  by  correspondence  and  visits. 

HUD  staff  sat  on  the  COSATI  Panel  for  International  Information  Activi- 
ties, which  has  broad  representation  from  both  government  and  non-govern- 
ment agencies.  The  Panel  makes  recommendations  to  the  Administration  on 
the  exchange  and  dissemination  of  information  on  both  the  national  and  inter- 
national scale. 

The  year  saw  initiation  of  HUD  International  BRIEF,  a  new  series  summa- 
rizing technical  studies  and  longer  reports  on  im.portant  subjects ;  HUD  Inter- 
national Supplements,  a  (luarterly  reprinting  long  articles  by  foi'eign  experts 
on  timely  subjects,  HI'D  International  Information  Sources  Series,  a  biblio- 
graphic series ;  the  Basic  Technology  Series ;  and  new  country  program  studies 
on  Peru.  Israel,  Panama  and  the  UK.  Four  new  Ideas  and  Methods  Exchange 
studies  were  done  on :   Industrisilized   Housing  in  Less  Developed   Countries ; 
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Strengthening  Urban  Administration  in  Developing  Countries  with  Emphasis 
on  Latin  America ;  Planning  Sites  and  Service  Programs ;  Cooperative  Hous- 
ing. 

Slide  presentations  for  use  in  visitor  briefings  and  HUD  interface  uses  were 
made  on  the  following  subjects :  PIUD  Programs  and  Activities ;  Operation 
BREAKTHROUGH ;  and  Urban  Renewal.  Prints  were  made  and  distributed  to 
HUD  Area  and  Regional  Offices. 

Information  on  International  Housing  was  prepared  for  the  Subcommittee 
on  Housing  and  Urban  Affairs,  and  the  Office  of  International  Affairs  section 
was  published  separately  for  use  as  an  information  source  to  office  visitors, 
both  American  and  overseas. 

For  the  months  of  October  and  November  alone  the  following  visits  were 
programmed  by  OIA  staff:  55  German  cooperative  housing  specialists;  50  Jap- 
anese members  of  a  housing  study  mission ;  10  French  housing  specialists  for 
discussions  on  Le  Vaudreuil ;  an  ECB  study  mission  on  industrialized  housing; 
125  Dutch  architects  in  the  US  to  study  urban  renewal,  metropolitan  planning 
and  public  housing  programs ;  26  AID  leadership  seminars  for  several  hundred 
overseas  participants  studying  in  American  universities  and  colleges.  By  the 
end  of  1971  OIA  had  made  arrangements  for  2,000  visiting  experts  from  60 
countries. 

The  Undersecretary  of  HUD  headed  a  team  visit  to  Sweden.  Finland,  and 
Russia  as  part  of  the  arrangements  made  under  the  HUD-Swedish  Memoran- 
dum of  Understanding  for  the  exchange  of  expert  teams  in  selected  areas  of 
housing  technology. 


United  States  Department  of  the  Interior, 

Office  of  the  Secretary. 
Washington,  D.C.,  April  12,  1972. 

Dear  Senator  Ervin  :  Thank  you  for  giving  us  the  opportunity  to  partici- 
pate in  your  Subcommittee's  examination  of  executive-legislative  relations  in 
foreign  affairs. 

I  am  attaching  a  copy  of  a  statement  listing  the  executive  agreements  relat- 
ing to  our  activities  abroad  with  copies  of  the  agreements  and  related  mate- 
rials. You  will  note  these  agreements  ai'e  between  this  Department  and  coun- 
terpart agencies  abroad ;  therefore,  they  would  not  come  within  the  scope  of 
your  study  if  it  is  restricted  to  agreements  between  Government  agencies 
"with  foreign  states." 

In  the  event  you  are  interested  in  our  agency-to-agency  agreements.  I  might 
point  out  such  agreements  were  entered  into  with  the  concurrence  of  the  De- 
partment of  State ;  funds  required  in  implementing  provisions  of  the  agree- 
ments are  appropriated  by  the  Congress.  A  statment  giving  statutory  authori- 
ties for  implementing  these  agreements  is  also  attached. 

Please  let  me  know  if  we  can  provide  you  with  any  additional  information. 
Sincerely  yours, 

W.  T.  Pecora, 
Under  Secretary  of  the  Interior. 


Agreements  Relating  to  Interior  Department's  Foreign  Activities 

1.  Memorandum  of  Agreement  between  the  Department  of  Indian  Affairs 
and  Northern  Development  of  Canada,  and  the  Department  of  the  Interior  of 
the  T'nited  States  for  the  protection  from  forest  fires  of  land  within  the  Yukon 
territory  in  Canada  and  the  State  of  Alaska  in  the  United  States. 

Purijoscs:  To  cooperate  in  detecting  and  suppressing  forest  fires  by  designat- 
ing an  area  along  the  boundary  separating  the  Yukon  territory  and  the  State 
of  Alaska  within  which  such  cooperation  may  be  achieved  and  thereby  exercise 
more  effective  control  over  any  fire  in  the  territory  of  one  of  the  Parties 
which  may  escape  to  the  territory  of  the  other  Party. 

2.  Memorandum  of  Understanding  between  the  Federal  Ministry  for  Educa- 
tion and  Science  of  the  Federal  Republic  of  Germany  and  the  Department  of 
the  Interior  of  the  United  States  of  America  on  Cooperation  in  the  Field  of 
Magnetohydrodynamic  Energy  Conversion. 
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Purposes:  To  exchange  information  and  scientific  technical,  personnel,  to  hold 
periodic  meetings  of  scientific  and  technical  personnel  and  to  execute  coopera- 
tive scientific  and  technical  projects  to  the  mutiial  benefit  of  domestic  MHD 
research  and  development  programs.  Participants  in  such  activities  from  either 
side  may  be  government  agencies,  universities,  industries,  and  other  institu- 
tions involved  in  ilHD  research  and  development. 

3.  During  FY  11>72  the  Department  is  initiating  agreements  with  research  or- 
ganizations in  Poland  and  Yugoslavia  to  use  $500,000  in  counterpart  funds  for 
earth  science  and  related  research  projects  in  those  two  countries.  Work  on 
twelve  projects  will  begin  before  June  30.  1972 — in  mine  safety  research,  min- 
erals exploration  techniciues,  utilization  of  earth  resources,  and  water  desalina- 
tion. 

Research  projects  ai"e  designed  to  complement  work  being  done  in  the  De- 
partment ;  this  can  speed  up  results.  Excess  foreign  currencies  also  support 
work  that  can  be  done  more  easily  overseas  because  of  unique  resource  rela- 
tionsliips  or  because  institutions  and  individuals  have  exceptional  ability  and 
experience  in  fields  of  interest  to  us. 

Several  research  avenues  are  usually  required  to  obtain  the  best  answer  to  a 
research  problem.  The  availability  of  excess  foreign  currencies  allows  an  addi- 
tional numlier  of  the  options  to  be  explored  simultaneously  and  thus  shortens 
the  lead  time  needed  to  achieve  the  most  meaningful  results. 

The  use  of  additional  scientists  and  institutional  facilities  with  different 
perspectives  fr(tm  our  own  may  lead  to  new  insights  into  the  resolution  of 
technical  problems. 

Foreign  field  locations  often  offer  an  exceptional  opportunity  for  work  com- 
paring research  results  and  techniiiues  that  have  been  tested  only  at  domestic 
sites. 

Contacts  stemming  from  cooperative  research  tap  a  repository  of  past  and 
future  research  data  and  expertise  that  would  not  otherwise  become  available 
to  tis. 

The  availability  of  excess  foreign  currencies  allow  us  to  use  a  financial 
sotirce  now  to  serve  our  domestic  research  needs  and,  at  the  same  time,  to  bene- 
fit U.  S.  foreign  policy. 

4.  Agreement  between  the  United  States  of  America  and  Saudi  Arabia,  Ef- 
fected by  Exchange  of  Noted  Signed  at  .Jidda  November  11  and  19,  1965. 

Purpose:  To  develop  data  and  information  which  may  be  of  significance  in 
further  research  and  development  in  the  field  of  saline  water  conversion. 

Statutory  Authorities  Used  by  the  Department  of  the  Interior  in 
Implementing  Agreements  with  Counterpart  Foreign  Organizations 

U  Reciprocal  Fire  Protection  Agreement  Act,  1955,  69  Stat  66  42  IISC  1S56A, 
P.L.  84-46.  which  provides  : 

"Each  agency  head  charged  with  the  duty  of  providing  fire  protection  for 
any  property  of  the  United  States  is  authorized  to  enter  into  a  reciprocal 
agreement,  with  any  fire  organization  maintaining  fire  protection  facilities  in 
the  vicinity  of  such  pr(jperty,  for  mutual  aid  in  ftirnishing  fire  protection  for 
such  property  and  for  other  property  for  which  stich  organization  normally 
provides  fire  protection." 

2.  Public  Law  91-190.  91st  Congress,  S.  1975,  January  1,  1970  (83  Stat. 
852),  cited  as  the  "National  Environmental  Policy  Act  of  1969,  "which  pro- 
vides, in  part :"  Sec.  102.  The  Congress  authorizes  and  directs  that,  to  the  full- 
est extent  possible:  (1)  the  policies,  regtilations.  and  public  laws  of  the  United 
States  shall  be  interpreted  and  administered  in  accordance  with  the  policies 
set  forth  in  this  Act,  and  (2)  all  agencies  of  the  Federal  Government  shall 
*  *  *  (E)  recognize  the  worldwide  and  long-range  character  of  environmental 
problems  and,  where  consistent  with  the  foreign  policy  of  the  United  States, 
lend  appropriate  support  to  initiatives,  resolutions,  and  programs  designed  to 
maximize  international  cooperation  in  anticipating  and  preventing  a  decline  in 
the  quality  of  mankind's  world  environment.  *  *  *" 

3.  Public  Law  89-554.  September  6,  1966  (SO  Stat.  436)  which  provides,  in 
part :  "Sec.  4110.  Expenses  of  attendance  at  meetings.  Appropriations  available 
to  an  agency  for  travel  expenses  are  available  for  expenses  of  attendance  at 
meetings  which  are  concerned  with  the  functions  or  activities  for  which  the 
appropriation  is  made  <u-  which  will  contriliute  to  improved  conduct,  supervi- 
sion, or  management  of  the  functions  or  activities." 
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4.  Public  Law  85-507,  85th  Congress,  S.  385,  July  7,  1958,  cited  as  the  "Gov- 
ernment Emploj-ees  Training  Act"  which  provides,  in  part:  "Sec.  3.  For  the 
purposes  of  this  Act—  *  *  *  (5)  the  term  "training"  means  the  process  of  pro- 
viding for  and  making  available  to  an  employee,  and  placing  or  enrolling  such 
course,  curriculum,  subject,  system,  or  routine  of  instruction  or  education,  in 
scientific,  professional,  technical,  mechanical,  trade,  clerical,  fiscal,  administra- 
tive, or  other  fields  which  are  or  will  be  directly  related  to  the  performance  by 
such  employee  of  oflicial  duties  for  the  Government,  in  order  to  increase  the 
knowledge,  proficiency,  ability,  skill,  and  qualifications  of  such  employee  in  the 
performance  of  oflBcial  duties;  *  *  *  (7-B)  any  foreign  government  or  interna- 
tional organization,  or  instrumentality  of  either,  which  is  designated  by  the 
President  as  eligible  to  provide  training  under  this  Act,  *  *  *  Sec.  19(b).  Here- 
after any  appropriation  available  to  any  department  for  expenses  of  travel 
shall  be  available  for  expenses  of  attendance  at  meetings  which  are  con- 
cerned wirh  the  functions  or  activities  for  which  the  appropriation  is  made  or 
which  will  contribute  to  improved  conduct,  supervision,  or  managment  of  those 
functions  or  activities  *  *  *" 

5.  Public  Law  87-626,  87th  Congress,  S.  981,  September  5,  1962  (76  Stat. 
427),  v.hich  provides,  in  part:  "That  the  authority  of  the  Secretary  of  the  In- 
terior, exercised  through  the  Geological  Survey  of  the  Department  of  the  Inte- 
rior, to  examine  the  geological  stnicture,  mineral  resources,  and  products  of 
the  national  domain,  is  hereby  expanded  to  authorize  such  examinations  out- 
side the  national  domain  where  determined  by  the  Secretary  to  be  in  the  na- 
tional interest. 

6.  Public  Law  92-60,  92nd  Congress,  S.  991,  July  29,  1971,  cited  as  "The  Sa- 
line Water  Conversion  Act  of  1971,  "which  provides,  in  part :  "Sec.  5.  In 
carrying  out  his  functions  under  this  Act,  the  Secretary  may — *  *  *  (f)  assem- 
ble and  maintain  pertinent  and  current  scientific  literature,  both  domestic  and 
foreign,  and  issue  bibliographical  data  with  respect  thereto;  (g)  cause  on-site 
inspections  to  be  made  of  promising  projects,  domestic  and  foreign,  and,  in  the 
case  of  projects  located  in  the  United  States,  cooperate  and  participate  in  their 
developments  when  the  purposes  of  this  Act  will  be  served  thereby;  (h)  foster 
and  participate  in  regional,  national,  and  international  conferences  relating  to 
saline  water  conversion;  (i)  coordinate,  correlate,  and  publish  information 
with  a  view  to  advancing  the  development  of  low-cost  saline  water  conversion 
projects;  *  *  *  "  '-Sec.  10  (c).  Not  more  than  2  per  centum  of  the  funds  to  be 
made  available  in  any  fiscal  year  for  research  under  the  authority  of  this  Act 
may  be  expended,  subject  to  the  approval  of  the  Secretary  of  State  to  assure 
that  such  activities  are  consistent  with  the  foreign  policy  objectives  of  the 
United  States,  in  cooperation  with  public  or  private  agencies  in  foreign  coun- 
tries for  research  useful  to  the  program  in  the  United  States." 

7.  Public  Law  1024.  84th  Congress,  2nd  Session,  S.  3275,  August  8,  1956,  (70 
Stat.  1119;  as  amended  70  Stat.  1122),  the  Fish  and  Wildlife  Act  of  1956, 
which  provides,  in  part:  "Sec.  742(f).  Policies,  procedures,  and  recommenda- 
tions *  *  *  The  Secretary,  with  the  assistance  of  the  departmental  staff  herein 
authorized,  shall — *  *  *  (5)  take  such  steps  as  many  be  required  for  the  devel- 
opment, management,  advancement,  conservation,  and  protection  of  wildlife  re- 
sources through  research,  acquisition  of  refuge  lands,  development  of  existing 
facilities,  and  others  means  *  *  *" 

8.  Public  Law  480-88,  83rd  Congress.  S.2475,  originally  enacted  July  10,  1954, 
(68  Stat.  454),  as  amended  through  December  31,  1966,  cited  as  the  "Agricul- 
tural Trade  Development  and  Assistance  Act  of  1954,"  which  provides,  in  part: 
"Sec.  104.  Notwithstanding  any  other  provision  of  law,  the  President  may  use 
or  enter  into  agreements  with  foreign  countries  or  international  organizations 
to  use  foreign  currencies,  *  *  *  (b)  For  carrying  out  programs  of  the  United 
States  Government  agencies  to  *  *  *  conduct  research  and  support  scientific  ac- 
tivities overseas  including  programs  and  projects  of  scientific  cooperation  be- 
tween the  United  States  and  other  countries  *  *  *  and  promote  and  support 
programs  of  *  *  *  scientific  research." 

Memorandum  of  Agreement 

The  Department  of  Indian  Affairs  and  Northern  Development  of  Canada, 
and  the  Department  of  the  Interior  of  the  United  States  of  America, 

Considering  that  the  Government  of  Canada  (hereinafter  called  "Canada") 
:and  the  Government  of  the  United  States  of  America   (hereinafter  called  "the 
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United  States")  have  under  their  respective  charges  the  protection  from  forest 
fires  of  lands  viithin  the  Yukon  Territory  in  Canada  and  the  State  of  Alaska  in 
the  United  States  ;  and 

Considering  that  it  has  been  decided  to  enter  into  an  agreement  for  mutual 
co-operation  between  Canada  and  the  United  States  in  the  detection  and  sup- 
pression of  forest  fires  by  designating  an  area  along  the  boundary  separating 
the  Yukon  Territory  and  the  State  of  Alaska  vpithin  which  such  co-operation 
may  be  achieved  and  thereby  exercise  more  effective  control  over  any  fire  in 
the  territory  of  one  of  the  Parties  which  may  escape  to  the  territory  of  the 
other  Party ; 

Agree  as  follows : 

1.  In  tliis  agreement, 

(a)  "Party"  or  "Parties"  means  the  Department  of  Indian  Affairs  and 
Northern  Development  of  Canada  or  the  Department  of  the  Interior  of  the 
United  States,  or  both,  as  the  context  requires,  which  are  the  respective  agen- 
cies directly  responsible  for  protection  of  particular  lands  in  the  buffer  zone  ; 

(b)  "boundary"  means  the  boundary  separating  the  Yukon  Territory  and  the 
State  of  Alaska ; 

(c)  "buffer  zone"  means  an  area  10  miles  in  depth  at  all  points  on  each  side 
of  the  boundary  ; 

(d)  "fire"  means  a  forest  fire  which  is  located  within  or  partly  within  the 
buffer  zone ; 

(e)  "territory"  means  the  land  within  the  buffer  zone  which  may  be  within 
the  jurisdiction  of  one  or  other  of  the  Parties  ; 

(f)  "suppression  action"  means  the  act  of  fighting  a  fire  within  or  partly 
within  the  buffer  zone. 

2.  The  Parties  will  co-operate  with  each  other  in  the  detection  and  suppres- 
sion of  fire  by  recognizing  a  buffer  zone  in  which  immediate  suppression  ac- 
tion may  be  initially  started  by  either  Party.  In  order  to  facilitate  such  co-op- 
eration the  coming  into  effect  of  this  agreement  pursuant  to  Section  11  hereof 
shall  be  construed  as  permitting  ofiicers,  employees,  agents  and  conscripts  of 
either  Party,  when  engaged  in  the  detection  or  suppression  of  a  fire,  to  pass 
and  repass  across  the  boundary  and  proceed  in  the  bufl'er  .■^one  without  the 
necessity  of  obtaining  passports,  permits,  or  any  other  documents  whatsoever. 

3.  Upon  the  detection  of  a  fire  anywhere  in  the  buffer  zone,  either  Party 
shall  have  the  right  to  commence  immediately  suppression  action  without  prior 
notice  to  the  other.  However,  when  the  fire  is  on  the  lands  of  the  other  Party, 
the  Party  which  has  commenced  suppression  action  will,  as  soon  as  practicable 
thereafter,  notify  the  other  Party  that  a  fire  has  started  and  that  it  lias  inter- 
vened to  suppress  the  fire. 

4.  After  having  notified  the  other  Party  of  the  detection  of  a  fire  on  the 
lands  of  that  Party  and  of  the  intervention  to  suppress  the  fire,  the  Party 
which  has  commenced  such  suppression  action  shall  then  have  discretion 
whether  to  continue  or  to  discontinue  such  action,  subject  only  to  giving  of  no- 
tice as  provided  for  in  Section  8  hereof. 

5.  In  the  event  one  of  the  Parties  commences  suppression  action  in  the 
buffer  zone  and  notifies  the  other  Party,  the  other  Pnrty  may  either  (a)  appoint 
a  liaison  officer  who  shall  be  charged  with  observing  the  progress  of  the  sup- 
pression action  and  reporting  on  it  or  (b)  actively  join  the  Party  which  has 
commenced  suppression  action  and  participate  in  it. 

6.  Unless  otherwise  agreed  upon  between  the  Parties  in  a  specific  case,  where 
a  fire  is  discovered  in  the  buffer  zone  and  both  Parties  take  joint  suppression 
action,  the  direction  of  such  action  shall  be  under  the  charge  of  the  Party  in 
whose  territory  such  action  is  taking  place. 

7.  In  accordance  with  the  co-operative  nature  of  this  agreement,  it  shall  be 
permissible  and  desirable  for  the  Parties  to  exchange  recommendations  and 
suggestions  designed  to  render  more  effective  the  detection  of  fires  and  the 
suppression  action. 

8.  Either  Party  which  is  engaged  in  suppression  action  in  the  territory  of 
the  other  Party  may  discontinue  such  action  at  any  time  upon  giving  notice  of 
its  intention  in  this  respect  to  the  other  Party.  Both  Parties  hereby  waive  all 
claims  or  liability  which  may  arise  against  each  other  for  any  loss,  damage, 
injury  or  death  whatsoever  resulting  from  the  failure  of  either  Party  to  insti- 
tute suppression  action  or  resulting  from  any  discontinuance  of  suppression  ac- 
tion as  contemplated  by  this  agreement. 
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9.  Each  Party  will  provide  its  own  men,  materials  and  supplies  during  sup- 
pression action  within  the  hufter  zone  and  will  asume  its  costs,  expenses  and 
liabilities  in  respect  of  such  suppression  action  without  any  right  of  I'eim- 
bursement  whatsoever  from  the  other  Party. 

10.  Each  Party  hereby  inidertakes  wherever  possible,  to  co-operate  in  ex- 
changing meteorological  information  concerning  weather,  in  or  about  the  buffer 
zone,  and  to  install  essential  weather  recording  instruments  within  50  miles  of 
the  boundary  during  normal  fire  seasons. 

11.  This  agreement  shall  become  effective  when  formalized  by  an  exchange 
of  diplomatic  notes  between  the  Government  of  Canada  and  the  Government  of 
the  United  Stales  of  America. 

In  witness  whereof  the  undersigned,  duly  authorized,  have  signed  this  agree- 
ment. 

Done  in  duplicate  at this day  of 1970. 

For  the  Department  of  Indian  Affairs  and  Northern  Development  of  Can- 
ada : 

Jeax  Christien, 
For  the  Department  of  the  Interior  of  the  United  States  of  America : 

Rogers  C  B  Mortox. 


Department  of  Justice, 
M'ashinyton,  D.C.,  April  24,  1972. 
Hon.  Sam  Ervix, 

Vhairmun,  Subcoiumittec  on  Separation  of  Powers, 
Senate  JiKUciury  Coinruittee, 
Washington,  B.C. 

Dear  Senator  Ervin  :  This  is  in  response  to  your  letter  to  Mr.  Kleindienst 
of  March  30,  1972  referring  to  executive  agreements  and  noting  that  because 
of  the  separation  of  powers  problems  involved  your  subcommittee  will  hold 
hearings  on  this  matter. 

The  letter  states  that  government  agencies  enter  into  agreements  with  for- 
eign states  and  asks  f(»r  a  list  of  all  executive  agreements  since  World  War  II 
in  which  this  Department  has  participated  together  with  the  purpose  of  and 
authority  for  the  agreements. 

It  is  impossible  to  be  sure,  of  course,  that  in  the  time  available  we  have  lo- 
cated every  agreement  for  the  27  year  period  al)out  which  you  have  asked.  In 
an  effort  to  be  as  helpful  as  possible  we  circulated  copies  of  your  letter  to  the 
various  parts  of  this  Department  that  seemed  most  likely  to  have  participated 
in  such  agreements.  From  their  responses  we  have  compiled  the  following  list : 

1.  Agreement  between  the  Bureau  of  Narcotics  and  Dangerous  Drugs  of  the 
Department  of  Justice  and  the  Office  of  the  Attorney  General  of  Mexico, 
March  5,  1970.  Its  purpose  is  to  establish  terms  by  which  BXDD  provides 
Mexico  with  technical  and  financial  assistance  to  eradicate  narcotics  and  dan- 
gerous drugs  in  Mexico.  Section  451(a)  of  the  Foreign  Assistance  Act  of  1901. 
22  U.S.C.  22Gl(a).  permits  the  President  to  use  a  contingency  fund  when  he 
determines  its  use  to  be  important  to  the  national  interest;  the  funds  were  al- 
located by  AID  to  BNDD  pur.suant  to  §  632(a)  of  the  Act,  22  U.S.C.  2392(a). 

2.  Agreement  between  the  French  Minister  of  the  Interior  and  the  Attorney 
General  of  the  United  States.  February  2(5,  1971.  The  purpose  of  the  agreement 
is  to  facilitate  cooperation  between  France  and  the  IJnited  States  in  combat- 
ting illegal  drug  traffic.  For  authority  see  21  U.S.C.  952.  959,  9(J0 ;  Reorg.  Plan 
No.  1  of  1968,  mesage  from  President,  February  7,  19(58,  Const.,  Art.  II,  §  3. 

3.  Agreement  between  the  Commissioner,  United  States  Immigation  and  Nat- 
uralization Service  and  the  Director  of  Immigration  of  Canada,  July  7,  1949. 
"^riie  purpose  of  the  agreement  is  to  provide  for  the  orderly  and  expeditious  re- 
turn of  deportees  between  Canada  and  the  T'nited  States.  At  the  time  tliat  the 
agreement  was  made  the  duty  of  the  Attorney  (Jeneral  to  arrange  for  deporta- 
tions was  set  forth  in  S  20  of  the  Immigration  Act  of  1917.  as  amended.  39 
Stat.  890-91,  57  Stat.  511.  The  present  provision  covering  this  matter  is  S  2-13 
of  the  Immigration  and  Nationality  Act.  8  U.S.C.  1253.  See  also  former  §  23  of 
the  Immigration  Act  of  1917,  39  Stat.  892-893,  as  amended,  now  superseded  by 
8  U.S.C.  1103. 

4.  Migrant  Labor  Agreement  of  1951,  as  amended  between  the  United  States 
and  Mexico.  The  purpose  of  the  agreement  is  to  establish  conditions  for  the  or- 
derly employment  of  Mexican  agricultural  workers  who  may  be  needed  in  the- 
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United  States.  The  authority  for  the  agreement  is  Public  Law  78,  S2n(l  Con- 
gress, do  Stat.  119  ( 19.31 ) . 

5.  Tlie  Immigration  and  Naturalization  Service  participates  in  the  implemen- 
tation of  agreements  made  by  the  State  Department  with  Germany,  Belgium, 
Italy,  Greece,  Lebanon,  Austria,  and  Hong  Kong.  The  purpose  of  these  agree- 
ments is  to  provide  for  examination  and  admission  of  refugee  applicants.  The 
authority  for  these  agreements  is  §  203(a)  (7)  of  the  Immigration  and  Nation- 
ality Act,  8  U.S.C.  1153(a)  (7). 

We  hope  that  tliis  information  is  of  some  assistance  to  you. 
Sincerely, 

Ralph  E.  Erickson, 
Assistant  Attorney  General, 

Office  of  Legal  Counsel. 


U.S.  Department  of  Labor, 

Office  of  the  Secretary. 
Washington,  B.C.,  April  26,  1972. 
Hon.  Sam  J.  Ervin,  Jr.. 
Coniniittcv  on  the  Judieiary. 
Buhvomniittec  on  i^eparation  of  Powers, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Mr.  Chairman  :  This  is  in  response  to  your  letter  of  March  30,  1972, 
requesting  information  concerning  executive  agreements  in  connection  with 
your  Committee's  impiiry  on  this  subject. 

We  understand  that  the  Department  of  State  is  reporting  on  agreements  en- 
tered into  by  the  Government  of  the  United  States  at  the  diplomatic  level  with 
foreign  states  during  the  period  from  194G  to  the  present  time.  These  include 
the  following  agreements  in  relation  to  wliich  the  Department  of  Labor  has 
been  a  participating  agency  : 

(1)  The  Migrant  I^abor  Agreement,  August  11,  1951,  as  amended  and  ex- 
tended, replacing  the  Agreement  of  August  1,  1949  (TIAS  2331;  2  UST  1940), 
entered  into  between  the  Governments  of  Mexico  and  the  United  States  regard- 
ing contracting  of  Mexican  Farm  Labor.  The  Agreement  specifically  provided 
(Article  2)  that  all  negotiations  relating  to  any  aspects  of  the  program  which 
is  the  subject  of  this  Agreement  shall  be  carried  out  exclusively  between  the 
two  Governments.  The  Agreement  gave  the  Secretary  of  Labor  functions  re- 
lated to  carrying  out  its  provisions. 

The  Agreement  was  authorized  by  Public  Law  78,  82nd  Congress,  approved 
July  12,  1951,  65  Stat.  119,  as  amended  and  extended.  The  Law  (which 
added  Title  V  to  the  Agricultural  Act  of  1949),  among  other  things,  authorized 
the  Secretary  of  Labor  (Section  507)  "(3)  when  necessary  to  supplement  the 
domestic  agricultural  labor  force,  to  cooperate  with  the  Secretary  of  State  in 
negotiating  and  carrying  out  agreements  or  arrangements  relating  to  the  em- 
ployment in  the  United  States,  subject  to  the  immigration  laws,  of  agricultural 
workers  from  the  Republic  of  INIexico." 

The  progi-am  terminated  under  Public  Law  78  and  the  Agreement  December 
31.  1964  (P.L.  88-203.  77  Stat.  363;  TIAS  5492,  14  UST  1804;  see  also  7  USC 
1461.  Note  (1970  Ed.)). 

(2)  Agreement  amending  the  Agreement  between  the  Government  of  Canada 
and  the  Government  of  the  United  States  respecting  unemployment  insurance 
benefits.  September  11,  1951.  TIAS  2452:  3  UST  p.  2812.  This  1951  Agreement 
amended  the  Agreement  of  April  12.  1942.  56  Stat.  1451.  between  the  two  Gov- 
ernments. The  purpose  of  the  1942  Agreement,  as  stated  in  the  exchange  of 
notes  which  effected  the  Agreement,  was  the  coordination  and  integration  of 
the  application  of  the  unemployment  insurance  laws  of  Canada  and  the  United 
States  in  order  to  avoid  duplic:ition  of  contributions  with  respect  to  the  same 
services  and  duplication  of  insurance  payments  with  respect  to  the  same  pe- 
riods of  unemployment.  The  original  Agreement  named  the  Social  Security 
Board  as  the  United  States  agency  involved. 

In  addition  to  making  certain  changes  in  the  procedural  detail  .set  forth  in 
the  original  Agreement,  the  1951  amendment  reflects  the  fact  that  the  name  of 
the  United  States  agency  involved  had  been  changed.  (See  Reorganization 
Plan  No.  2  of  1949,  effective  August  20,  1949,  14  FR  5225,  63  Stat.  1065,  5  USC 
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Appendix,  transferring  the  Bureau  of  Employment  Security  to  tlie  Department 
of  Labor  and  transferring  to  the  Secretary  of  Labor  the  functions  with  respect 
to  unemployment  insurance,  among  others.)  The  Agreement,  as  amended,  is 
still  in  effect. 

The  authorization  for  the  Agreement,  as  indicated  in  the  exchange  of  notes 
in  connection  with  the  original  Agreement,  is  the  Social  Security  Act,  August 
14,  1935,  as  amended,  and  the  Unemployment  Insurance  Act,  1940,  of  Canada. 

In  regard  to  agreements  at  the  Departmental  level,  we  submit  the  following 
information : 

Agreement  dated  April  21,  1966,  entered  into  between  the  Department  of 
Labor  and  the  Council  for  International  Economic  Cooperation  and  Develop- 
ment (CIECD)  of  the  Republic  of  China.  This  was  an  Agreement  to  furnish 
technical  services.  It  provided  for  the  assignment  of  Labor  Department  person- 
nel (a  manpower  adviser  and  two  other  supporting  technicians)  to  assist,  on  a 
reimbursable  basis,  the  Manpower  Resources  Committee  of  CIECD  in  examina- 
tion of  potential  manpower  resources,  planning  of  manpower  supply  and  re- 
quirements, and  in  devising  ways  to  better  utilize  available  manpower 
resources.  The  Agreement,  as  amended,  was  for  a  period  of  approximately  16 
mouths  from  November  15,  1965,  in  respect  to  the  manpower  adviser  and  for  a 
lesser  period  for  the  other  personnel.  The  Agreement  was  authorized  by  an 
AID  determination  made  (under  appropriate  delegation  to  it)  pursuant  to  Sec- 
tion 607  of  the  Foreign  Assistance  Act  of  1961,  as  amended  (22  USC  2357). 
Section  607  provides  in  part  that  "Whenever  the  President  determines  it  to  be 
consistent  with  and  in  furtherance  of  the  purposes  of  subchapter  I  of  this 
chapter  and  within  the  limitations  of  this  chapter,  any  agency  of  the  United 
States  Government  is  authorized  to  furnish  services  and  commodities  on  an  ad- 
vance-of-funds  or  reimbursement  basis  to  friendly  countries.  .  ." 

We  trust  the  above  information  meets  your  request,  but  if  there  is  any  other 
matter  in  which  we  can  be  of  further  assistance  we  would  be  pleased  to  be  so 
informed. 

Sincerely, 

J.D.  Hodgson, 
Secretary  of  Lahor. 


The  Librarian  of  Congress, 
Washington,  D.C.  April  10, 1972. 
Hon.  Sam  J.  Ervin.  Jr., 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Ervin  :  Thank  you  for  your  letter  of  March  20,  1972  regarding 
executive  agreements.  There  are  two  types  of  executive  agreements  in  which 
the  Library  of  Congress  has  participated. 

The  Department  of  State  from  time  to  time  negotiates  bilateral  executive 
agreements  for  the  reciprocal  exchange  of  official  publications  between  the 
United  States  and  foreign  counti-ies.  Under  these  agreements  the  Library  of 
Congress  is  named  as  the  recipient  on  behalf  of  the  United  States  of  the 
official  publications  received  from  the  foreign  countries.  Since  World  War  II, 
the  Department  of  State  has  negotiated  27  such  executive  agreements  affecting 
the  Library  of  Congress  with  the  following  countries :  Austria,  Burma,  Cam- 
bodia, Ceylon,  Colombia,  Costa  Rica,  Denmark,  Ecuador,  Ethiopia,  Germany, 
Greece.  India.  Indonesia.  Israel,  Jamaica,  Japan,  Korea,  Norway,  Pakistan, 
Philippines,  Spain,  Sweden,  Switzerland,  Thailand,  Union  of  South  Africa, 
V'^ietnam,  Yugoslavia.  We  enclose  an  example  of  this  type  of  executive  agree- 
ment. They  are  all  identical  in  content. 

In  addition,  the  Library  of  Congress  participates  through  one  of  its  depart- 
ments, the  Copyright  Office,  in  the  administration  of  the  Copyright  Law,  Title 
17  of  the  U.S.  Code.  Under  this  statute,  the  President  of  the  United  States  is 
specifically  empowered  to  issue  proclamations  extending  the  provisions  of  the 
Copyright  Law  to  the  works  of  authors  or  proprietors  who  are  citizens  or  sub- 
jects of  foreign  states  or  nations  under  the  following  conditions: 

"§   9.  AUTHORS  OR  PROPRIETORS,  ENTITLED:  ALIENS. 
&  *  *  *  *  *  * 

"(b)   When  the  foreign  state  or  nation  of  which  such  author  or  proprietor  is 
a  citizen  or  subject  grants,  either  by  treaty,  convention,  agreement,  or  law,  to 
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citizens  of  the  United  States  the  benefit  of  copyright  on  substantially  the  same 
basis  as  to  its  own  citizens,  or  copyright  protection,  substantially  equal  to  the 
protection  secured  to  such  foreign  author  under  this  title  or  by  treaty ;  or 
when  such  foreign  state  or  nation  is  a  party  to  an  international  agreement 
which  provides  for  reciprocity  in  the  granting  of  copyright,  by  the  terms  of 
which  agreement  the  United  States  may,  at  its  pleasure,  become  a  party 
thereto. 

"The  existence  of  the  reciprocal  conditions  aforesaid  shall  be  determined  by 
the  President  of  the  United  States,  by  proclamation  made  from  time  to  time, 
as  the  pui-poses  of  this  title  may  require :  Provided,  That  whenever  the  Presi- 
dent shall  find  that  the  authors,  copyright  owners,  or  proprietors  of  works  first 
produced  or  publishetl  abroad  and  subject  to  copyright  or  to  renewal  of  copy- 
right under  the  laws  of  the  United  States,  including  works  subject  to  ad  in- 
terim copyright,  are  or  may  have  been  temporarily  unable  to  comply  with  the 
conditions  and  formalities  prescribed  with  respect  to  such  works  by  the  copy- 
right laws  of  the  United  States,  because  of  the  disruption  or  suspension  of  fa- 
cilities essential  for  such  compliance,  he  may  by  proclamation  grant  such  ex- 
tension of  time  as  he  may  deem  appropriate  for  the  fulfillment  of  such 
conditions  or  formalities  by  authors,  copyright  owners,  or  proprietors  who  are 
citizens  of  the  United  States  or  who  are  nationals  of  countries  which  accord 
substantially  equal  treatment  in  this  respect  to  authors,  copyright  owners,  or 
proprietors  who  are  citizens  of  the  United  States :  Provided  further,  That  on 
liability  shall  attach  under  this  title  for  lawful  uses  made  or  acts  done  prior 
to  the  effective  date  of  such  proclamation  in  connection  with  such  works,  or  in 
respect  to  the  continuance  for  one  year  subsequent  to  such  date  of  any  busi- 
ness undertaking  or  enterprise  lawfully  undertaken  prior  to  such  date  involv- 
ing expenditure  or  contractual  obligation  in  connection  with  the  exploitation, 
production,  reproduction,  circulation,  or  performance  of  any  such  work. 

"The  President  may  at  any  time  terminate  any  proclamation  authorized 
herein  or  any  part  thereof  or  suspend  or  extend  its  operation  for  such  period 
or  periods  of  time  as  in  his  judgment  the  interests  of  the  United  States  may 
require." 

^  SfS  7)*  !(•  3|!  3|!  Stl 

Pursuant  to  this  statutory  authorization,  the  President  has  issued  proclama- 
tions since  "World  War  II  with  respect  to  the  following  countries ;  Australia, 
Austria.  Brazil,  Denmark,  Finland,  France,  Germany,  India,  Israel,  Italy, 
Japan.  Monaco,  New  Zealand,  the  Philippines,  and  the  United  Kingdom.  Fur- 
ther details  concerning  these  proclamations  are  to  be  found  in  the  enclosed 
photocopies  of  a  list  taken  from  TREATIES  IN  FORCE  ON  JANUARY  1, 
1972  and  of  a  table  which  appeared  in  the  ANNUAL  REPORT  OF  THE  LI- 
BRARIAN OF  CONGRESS  FOR  THE  FISCAL  YEAR  ENDING  JUNE  30, 
1968.  We  also  enclose  a  copy  of  the  most  recent  such  proclamation. 

If  we  may  be  of  further  assistance  please  let  us  know. 
Sincerely  yours, 

L.  QUINCY  MUMFORD, 

Librarian  of  Congress. 

National  Aeronautics  and  Space  Administration. 

Office  of  the  Administrator, 
Washington,  B.C.,  April  10,  1972. 
Hon.  Sam  J.  Ervin,  Jr. 

Chairman,   Subcommittee  on  Separation  of  Powers,   Committee  on   the  Judici- 
arii.  U.S.  Senate,  Washington,  B.C. 

Dear  Mr.  Chairman  :  In  response  to  your  March  30  request,  I  am  enclosing 
a  list  of  Intergovernmental  Executive  Agreements,  concluded  on  liehalf  of  the 
U.S.  Government  by  the  Department  of  State,  in  which  the  National  Aeronau- 
tics and  Space  Administration  has  participated.  The  purpose  of  each  agree- 
ment is  also  shown  on  the  list. 

The  authority  for  these  agreements  rests  in  the  National  Aeronautics  and 
Space  Act  of  1958  vrhich  provides,  in  Section  205,  that  NASA  "may  engage  in 
a  program  of  international  cooperation  in  work  done  pursuant  to  this  Act,  and 
in  the  peaceful  application  of  the  results,  thereof,  pursuant  to  agreements 
made  by  the  President  with  the  advice  and  consent  of  the  Senate." 
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On  July  29,  1958,  at  the  time  the  President  signed  the  Act,  he  stated  pub- 
licly with  reference  to  section  205,  "I  regai'd  this  section  merely  as  recognizing 
that  international  treaties  may  be  made  in  this  tield,  and  as  not  precluding,  in 
appropriate  cases,  less  formal  arrangements  for  cooperation.  To  construe  the 
section  otherwise  would  raise  substantial  Constitutional  questions."  In  the  case 
of  each  of  the  agreements  shown  on  the  attached  list,  a  determination  has 
been  made  by  the  Department  of  State  that  submission  to  the  Senate  for  ad- 
vice and  consent  is  not  recjuired. 

Wo  regularly  report  on  and  provide  copies  of  agreements,  including  Memo- 
randa of  Understanding  and  other  international  arrangements,  in  which  NASA 
has  participated  to  the  Senate  Committee  on  Aeronautical  and  Space  Sciences 
and  to  the  House  Committee  on  Science  and  Astronautics. 

I  trust  that  you  will  lind  this  information  useful  in  preparing  for  your  hear- 
ings. 

Sincerely, 

George  'SI.  Low 
(For  James  C.  Fletcher,  Administrator). 


Country 


Agreement 


Date 


Purpose 


Argentina, 


Tracking  stations:  Continuation  and  ex- 
tension of  cooperative  program  (TIAS 
5100). 


IViar.  21, 1962    To    provide    for   cooperation    in    optical 
tracking. 


Australia. 


BraziL 


Canada- 


Chile.... 
Denmark 

Ecuador.. 


Tracking  stations  (TIAS  4435) Feb.  26,1960    To  provide  for  tracking  and  data  stations. 

Tracking  stations  (TIAS  5291) Feb.   11,1963  Do. 

Tracking  stations  (TIAS  5447) Oct.    22,1963  Do. 

Tracking  stations  (TIAS  5763) Feb.  10,1955  Do. 

Tracking  stations  (TIAS  5934) Dec.     7,1965  Do. 

Tracking  stations  (TIAS  6866) IVlar.  25,1970    To  supersede  Feb.  26, 1960,  Feb.  11. 1963, 

Oct.  22,  1963,  Feb.  10,  1965,  and  Dec.  7, 
1965  agreements. 

Space  Research  Program  (TIAS  6897) May  22, 1970    To  provide  for  sounding  rocket  project. 

Experimental  communications  satellites    Oct.    27, 1961     To   provide  for   testing  of  experimental 
(TIAS  4917).  communications  satellites. 

Earth  resources  (TIAS  6569) Sept.  10, 1968    To  provide  for  Brazilian  participation  irv 

remote  sensing  project. 

Earth  resources  (TIAS  7060) Feb.     3,1971     To  provide  for  extension  of  Sept.  10,  1968 

agreement. 

Joint  upper  atmosphere  research  facili-    June  14, 1960  To  provide  for  sounding  rocket  projects. 

ties  at  Fort  Churchill,  Manitoba  (TIAS 

4524). 

Tracking  stations  (TIAS  4564) Aug.  24,1960  To  provide  tracking  and  data  station. 

Meteorological    satellite    system    (TIAS    Dec.  28,1962  To    provide    station    for    meteorological; 

5260).  satellite  system. 

Experimental   communications   satellites    Aug.  23, 1963  To   provide  for  testing  of  experimental 

(TIAS  5474).  communications  satellite?. 

Ionospheric  research  by  satellites  (TIAS    May     6,1964  To    provide   for   cooperative   ionospheric 

5575).  satellite  projects. 

Joint  upper  atmosphere  research  facilities    June  11, 1965  To  supersede  June  14,  1960  agreement. 

at  Fort  Churchill,  Manitoba  (TIAS  5819). 

Cooperative  study  of  the  Polar  Cap  iono-     Aug.  11,1967  To  provide  for  sounding  rocket  project. 

sphere  (TIAS  6324). 

Aeronautical  research  (TIAS  6982) Nov.  10,1970  To  provide  for  the  augmentor  wing  flight 

test  program. 

Scientific  cooperation  (TIAS  7024) Dec.  18,1970  To  provide  for  sounding  for  rocket  projects 

Remote  sensing  (TIAS  7125) May  14,1971  To  provide  for  Canadian  participation  in 

remote  sensing  project. 

Tracking  stations  (TIAS  7281) Feb.  23,1972  To  provide  tracking  and  data  station. 

Tracking  stations  (TIAS  4216) Feb.  19,1959    To  provide  for  tracking  and  data  station. 

Experimental  communications  satellites    Sept.  14, 1963    To  provide  for  testing  of  experimental 
(TIAS  5431).  communications  satellites. 

Tracking  stations  (TIAS  4429). __ Feb.  24,1960    To  provide  for  tracking  and  data  station. 

Tracking  stations  (TIAS  5799) May   10,1905    To  p.'^ovide  for  extension  of  Feb.  24,  1960 

agreement. 


European  Space 
Research 
Oganization 
(ESRO). 


Satellite  telemetry/telecommand  station 
near  Fairbanks,  Alaska  (TIAS  6160). 


Nov.  28, 1966 


To  provide  for  ESRO  tracking  and  data 
station  in  Alaska. 


Satellite  telemetry/telecommand  static  n    Feb.  23,1972    To  provide  for  extension  of  Nov.  28,  196& 
near  Fairbanks,  Alaska  (TIAS  7280).  agreement. 
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INTERGOVERNMENTAL  EXECUTIVE  AGREEMENTS 


Country 


Agreement 


Date 


Purpose 


Japan_ 


Malagasy 
Republic. 


Mexico- 


France Experimental  communications  satellites  Mar.  31,1961    To   provide  for  testing  of  experimental 

(TIAS  4738).  communications  satellites. 

Satellite-balloon  meteorological  researcti  June  24, 1966    To  provide  for  cooperative  meteorological 

(TIAS  6069).  satellite-balloon  project  (Project  EOLE) 

Germany. Experimental  communications  satellites    Sept.  29, 1961    To  provide  for  testing  of  experimental 

(TIAS  4885).  '  communications  satellites. 

Italy... Outer  space  cooperation  (TIAS  5172) Sept.   5,1962  To  provide  for  cooperative  space  science 

satellite  projects. 

Experimental  communications  satellites    Nov.  14, 1962  To   provide  for  testing  of  experimental 

(TIAS  5211).  communications  satellites. 

Launchmg  of  NASA  satellites  from  San    June  12,1969  To  provide  for  launctiing  of  NASA  satel- 

MarcQ  Range  (TIAS  6809).  lites  from  San  Marco  range. 

Cooperative    satellite    research    project    Sept.  11,1969  To  provide  for  cooperative  space  science 

(TIAS  6810).  satellite  project. 

Launching  services  for  Italian  satellites    June  20, 1970  To  orovide  for  launching  of  Italian  satel- 

(TIAS  6903).  lites  from  NASA  facilities. 

.  Experimental  communications  satellites    Nov.    6,1962    To   provide  tor  testing  of  experimental 
(TIAS  5212).  communications  satellites. 

Tracking  stations  (TIAS  6024) May     2,1966    To  provide  for  tracking  and  data  station. 

Tracking  stations  (TIAS  7213) Sept.  16, 1971    To    extend    and   amend    May    2,    1966, 

agreement. 

..  Tracking  stations  (TIAS  4466) -..  Apr.  12,1960    To  provide  for  tracking  and  data  station. 

Trackmg  stations  (TIAS  5372) May   16,1963    To   extend    and   amend    Apr.    12,    1960 

agreement. 

Tracking  stations  (TIAS  5755) Jan.  27,1965    To  extend  Apr.  12,  1960,  agreement  as 

extended  and  amended. 
Tracking  and  communications  stations    Feb.  27, 1965    To  provide  for  continuation  and  expanded 
(TIAS  5775).  use   of   station   at   Enpalme-Guaymas 

Sonora. 
Space  research  programs  (TIAS  5783)..  Feb.  27,1965    To  provide  for  Mexican  participation  In 

meteorological  rocket  program,  estab- 
lishment of  an  APT  station,  and 
participation  in  remote  sensing  project. 

Earth  resources  (TIAS  6613). Dec.  20,1968    To  provide  for  Mexican  participation  in 

earth  resources  survey  project. 

Nigeria Tracking  stations  (TIAS  4605)... Oct.  19, 1960      To  provide  for  tracking  and  data  station. 

Tracking  stations  (TIAS  5661) May  21,1964    To  amend  and  extend  Oct.  19,  1960  agree- 
ment. 

Norway _.  Experimental  communications  satellites    Sept.  14, 1963    To   provide  for  testing  of  experimental 

(TIAS  5431).  communications  satellites. 

South  Africa Tracking  stations  (TIAS  4562) Sept.  13, 1960    To  provide  fro  tracking  and  data  stations. 

Spain Tracking  stations  (TIAS  4463) Mar.  18,1960    To  provide  for  tracking  and  data  station. 

Trackmg  stations  (TIAS  5393) June  28, 1963    To  extend  and  amend  Mar.  17, 1960  agree- 
ment. 

Tracking  stations  (TIAS  5533) Jan.   29,1964    To  provide  for  tracking  and  data  station 

Experimental  communications  satellites    Jan.   26,1965    To   provide  for  testing  of  experimental 
(TIAS  5761).  communications  satellite. 

Tracking  stations  (TIAS  5896) Oct.    11,1965    To  interpret  Jan.  29,  1964  agreement. 

Tracking  stations  (TIAS  6003) Apr.  14,1966    To  provide  for  tracking  and  data  station. 

Space  research  (TIAS  5992) Apr.  14,1966     To  provide  for  sounding  rocket  project. 

Tracking  stations  (TIAS  6714) June  25, 1969    To  provide  for  extension  of  Jan.  29,  1964 

agreement 

Sweden Experimental  communications  satellites    Sept.  14, 1963    To   provide  for  testing  of  experimental 

TIAS  (5431)  communications  satellites. 

United  Kingdom..  Tracking  and  communications  station  on    Oct.    14,1960    To  provide  for  tracking  and  data  station, 
the  island  of  Zanzibar  (TIAS  4688). 

Tracking  stations  (TIAS  4679) Jan.   20,1961  Do. 

Tracking  station  on  Island  of  Bermuda     Mar.  15, 1961  Do. 

(TIAS  4701). 
Tracking  station  on  Canton  island  (TIAS    Apr.     6, 1961  Do. 

4718). 
Experimental  communications  satellites    Apr.  29, 1961     To   provide  for  testing  of  experimental 

(TIAS  4704).  communications  satellites. 

Space  research  programs  (TIAS  4840)-..  Sept.    8,1961    To     provide    for    cooperative    satellite 

projects. 
Tracking  station  on  Canton  Island  (TIAS    Sept.  23, 1963    To  extend  and  modify  Apr.  6, 1961  agree- 

5438  .  ment. 

Tracking  station  on  Bermuda  (TIAS  5434).  Sept.  23, 1963    To  amend  and  extend  Mar.  15, 1961  agree- 
ment. 
Tracking   station    on    Ascension    Island    July     7,1965    To  provide  for  tracking  and  data  station. 
(TIAS  5864). 

Tracking  stations  (TIAS  6208)   Jan.     1,1967  Do. 

Tracking  station  on  Antigua  (TIAS  6207).  Jan.   23. 1967  Do. 

Tracking  station  on  Bermuda  (TIAS  6450).  Jan.   17,1969    To  modify  Mar.  15,  1961  agreement  as 

modified. 
Tracking   station    on    Grand    Bahama       May     3, 1968    To  provide  for  tracking  and  data  station. 
(TIAS  6485). 
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National  Foundation  on  the  Arts  and  the  Humanities, 

Washington,  D.C.,  April  5,  1912. 
Hon.  Sam  J.  Ekvin,  Jr. 

Chairman,  Sulicommittee  on  Separation  of  Powers,   U.S.  Senate,   Washington, 
B.C. 

Dear  Senator  Ervin  :  We  are  liappy  to  respond  to  your  letter  of  March  30, 
in  which  you  requested  a  list  of  all  executive  agreements  with  foreign  states 
entered  into  by  this  agency. 

The  National  Foundation  on  the  Arts  and  the  Humanities  has  entered  into 
no  agreements  of  any  nature  with  a  foreign  state — nor  do  we  anticipate  doing 
so  in  the  forei^eeahle  future. 
Sincerely, 

P.  P.  Berma. 
Director  of  Administration. 


Executive  Office  of  the  President, 

Office  of  Emergency  Preparedness. 

Washington,  D.C.,  April  13,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Poicers,  Committee  on  the  Judiciary, 
U.S.  Senate,  Washington,  D.C. 
Dear  Senator  Ervin  :  This  is  in  response  to  your  inquiry  of  March  30,  1972, 
concerning  executive  agreements  between  U.S.  government  agencies  and  foreign 
states. 

The  Office  of  Emergency  Preparedness  has  not  entered  into  such  agreements 
with  any  foreign  state  or  agencies  of  a  foreign  state.  However,  OEP  initiated 
the  drafting  and  participated  in  the  negotiation  of  the  following  government- 
to-government  agreements : 

Agreement  Between  the  United  States  and  Canada  on  Civil  Emergency 
Planning  (effected  by  Exchange  of  Notes  signed  at  Ottawa,  August  8,  1967 
— TIAS  6325)  ; 

Agreement  Between  the  United  States  of  America  and  Mexico  on  Disas- 
ter Assistance  (effected  by  Exchange  of  Notes  signed  at  Washington,  May 
3,  1968— TIAS  6481). 
If  the  Subcommittee  on  Separation  of  Powers  wishes  amplifying  details  con- 
cerning OEP's  activities  resulting  from  these  agreements,  Ave  are  prepared  to 
provide  them  at  your  convenience. 
Sincerely, 

G.  A.  Lincoln,  Director. 


Executive  Office  of  the  President, 

Office  of  Management  and  Budget, 

Washington,  D.C,  April  8,  1912. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Potcers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 
Dear  Me.  Chairman  :  I  have  your  letter  of  March  30,  1972,  in  which  you  re- 
quest a  list  of  executive  agreements  in  which  the  Ottice  of  Management  and 
Budget  has  participated  since  World  War  II. 

The  Office  of  Management  and  Budget   (and  its  predecessor  agency,  the  Bu- 
reau  of  the  Budget)    has   not   entered   into   any   executive   agreements   since 
World  War  II. 
Sincerely, 

Frank  C.  Carlucci, 

Associate  Director 

(For  Director). 
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Office  of  the  Special  Representative  for  Trade  Negotiations, 

Executive  Office  Op  The  President, 

Washington,  B.C.,  April  7,  1912. 
Hon.  Sam  J.  Erwin,  Jr., 

Chairman,  Suhcommittee  on  Separation  of  Powers, 
U.S.  Seriate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  This  is  in  response  to  your  letter  of  March  30,  1972, 
requesting  a  list  of  the  executive  agreements  in  vphich  this  Office  has  partici- 
pated since  its  organization  in  1963. 

Over  the  years  this  Office  has  been  involved  in  interagency  discussions  with 
respect  to  the  suli.stantive  content  of  certain  executive  agreements  v/hi^-'h  are 
not  included  in  the  enclosed  list.  The  enclosed  list  includes  only  those  execu- 
tive agreements  in  the  negotiation  and  conclusion  of  which  this  Office  partici- 
pated. 

In  addition  to  executive  agreements  described  in  the  enclosed  list,  this  Office 
has  from  time  to  time  participated  in  discussions  and  negotiations  under  Arti- 
cles XIX  and  XXVIII  of  the  General  Agreement  on  Tariffs  and  Trade 
(GATT)  with  respect  to  tariff  compensation  owed  to  the  United  States  or 
owed  by  the  United  St^ites  to  foreign  countries  as  a  result  of  emergency  action 
on  imports  of  schedules.  Changes  in  GATT  schedules  resulting  from  such  nego- 
tiations are  recorded  in  certifications  relating  to  rectifications  and  modifica- 
tions of  the  GATT  schedules,  which  are  published  in  Treaties  and  Other  Inter- 
national Acts  Series  ("TIAS"). 

Finally,  mention  should  be  made  of  the  1967  Agreement  relating  principally 
to  Chemicals,  supplementary  to  the  Geneva  (1967)  Protocol  to  the  GATT,  and 
an  Agreement  concluded  in  1967  between  the  United  States  and  Japan  relating 
to  certain  canned  clams  and  wool  knit  gloves.  These  agreements  were  negoti- 
ated on  an  ad  referendum  basis  and  they  have  not  been  implemented  by  Con- 
gress. Therefore,  they  are  not  included  in  the  attached  list  of  executive  agree- 
ments. 

Let  me  assure  you  of  our  willingness  to  cooperate  with  your  Committee  to 
the  fullest  possible  extent.  To  this  end,  please  let  me  know  if  we  can  supply 
any  additional  information. 
Sincerely, 

W.  D.  Eberle, 
Special  Representative. 


Office  of  The  Special  Representative  for  Trade  Negotiations, 

Executive  Office  Of  The  President, 

Washington,  B.C.,  April  7,  1972. 

Executive  Agreements  In  Which  This  Office  Participated,  1963-1972 

1.  Protocol  Amending  the  General  Agreement  on  Tariffs  and  Trade  to  Intro- 
duce a  Part  IV  on  Trade  and  Development,  1965  (regarding  the  less-developed 
contrasting  parties)   (TIAS  6139) 

Authority:  Title  II  of  the  Trade  Expansion  Act  of  1962,  (P.L.  87-794,  Octo- 
ber 11,  1962,  76  Stat.  872) 

2.  Geneva  (1967)  Protocol  to  the  General  Agreement  on  Tariffs  and  Trade, 
1967  (the  "Kennedy  Round"  of  tariff  negotiations)   (TIAS  6425) 

Authority:  Title  II  of  the  Trade  Expansion  Act  of  1962,  (P.L.  87-794,  Octo- 
ber 11,  1962,  76  Stat.  872) 

3.  Agreement  on  Implementation  of  Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade,  1967  (the  "International  Antidumping  Code")    (TIAS  6431) 

Authority:  U.S.  Constitution,  Art.  II,  Sec.  1  ("executive  Power") 

4.  Memorandum  of  Agreement  on  Basic  Elements  for  the  Negotiation  of  a 
World  Grains  Arrangement,  1967 
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Authoritij:  U.S.  Constitution,  Art.  II,  Sec.  1  ("executive  Power").  A  subse- 
quent treaty  on  the  same  sul)ject  matter,  the  International  Grains  Arrange- 
ment of  1967,  received  the  advice  and  consent  of  the  Senate  on  June  13,  1968. 

5.  1967  and  1970  Extensions  of  the  Long-Term  Arrangement  Regarding  In- 
ternational Trade  in  Cotton  Textiles  (TIAS  6289  and  6940) 

Aiiihorif}/:  Section  204  of  the  Agricultural  Act  of  1956.  as  amended  (P.L. 
84-540.  May  28.  1956,  70  Stat.  200:  P.L.  87-t88.  June  19,  1962,  76  Stat.  104) 

6.  Agreement  relating  to  Trade  in  Cereals  Between  the  United  States  and 
the  United  Kingdom.  1971  (TIAS  7165) 

Authoritu:  U.S.  Constitution.  Art.  II.  Sec.  1  ("executive  Power") 

7.  Agreement  relating  to  Trade  in  Strawberries  Between  the  United  States 
and  3Jexico.  1972 

Authority:  Section  204  of  the  Agricultural  Act  of  1956,  as  amended  (P.L. 
84-540,  May  28.  1956,  70  Stat.  200:  P.L.  87-488.  June  19,  1962,  76  Stat.  104) 

8.  Several  bilateral  agreements  to  provide  tariff  concessions  as  compensation 
for  incidental  tariff  changes  resulting  from  promulgation  of  the  Tariff  Sched- 
ules of  the  United  States  in  1963 

AtitJiority:  Tariff  Classification  Act  of  1962  (P.L.  87^56,  May  24,  1962,  76 
Stat.  721)  ;  and  Title  II  of  the  Trade  Expansion  Act  of  1962  (P.L.  87-794,  Oc- 
tober 11.  1962,  76  Stat.  S72 ) 

9.  Several  Protocols  for  the  accession  and  provisional  accession  of  various 
countries  to  the  (Jeneral  Agreement  on  Tariffs  and  Trade,  including  the  United 
Arab  Republic,  Spain,  Argentina,  Iceland,  Swiss  Confederation,  Yugoslavia, 
Tunisia.  Korea.  Ireland.  Poland.  Congo-Kin.shasa,  Romania  and  Mauritius 

Authority:  U.S.  Constitution.  Art.  II,  Sec.  1  ("executive  Power")  ;  Title  II 
of  the  Trade  Expansion  Act  of  1962  (P.L.  87-794,  October  11,  1962,  76  Stat. 
872) 

Overseas  Private  Investment  Corporation, 

Office  of  The  President, 
Washington,  D.C.,  April  6,  1912. 
Hon.  Sam  J.  Ervin,  Jr., 
Committee  on  the  Judiciary, 
Subcommittee  on  Separation  of  Powers, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  In  answer  to  your  request  of  March  30,  OPIC  has 
concluded  no  executive  agreements  since  our  incorporation  as  a  separate  gov- 
ernment agency  on  January  19,  1971.  It  has,  however,  inherited  161  "invest- 
ment guaranty  agreements"  covering  our  investment  incentives  programs, 
which  have  been  concluded  by  the  U.S.  Government  from  the  inception  of 
these  programs  in  1948. 

These  programs,  administered  by  OPIC  since  its  creation  provide  incentives 
to  U.S.  private  investment  in  countries  whose  economic  growth  is  important  to 
U.S.  national  interest.  The  insurance  protects  against  inconvertibility  of  cur- 
rency, expropriation  and  war,  revolution  or  insurrection,  while  guaranties 
apply  to  all  risks  on  the  portion  of  investment  covered. 

Although  these  agreements  have  changed  in  form  over  the  24-year  period, 
they  generally  provide  that  the  host  government  agrees  to  the  operation  of  the 
U.S.  program,  limited  to  investments  approved  by  the  host  government,  and — 

1.  in  case  of  payment  by  the  program  of  a  claim,  the  host  government  recog- 
nizes the  subrogation  of  the  U.S.  agency  (now  OPIC)  to  the  rights  of  the  in- 
sured investor  as  well  as  to  any  currency  or  assets : 

2.  In  case  of  dispute  over  a  subrogated  right,  to  submit  the  dispute  to  third 
party  arbitration. 

In  some  ear'y  agreements,  which  provided  only  for  insurance  against  loss 
due  to  inconvertibility,  there  is  no  arbitration  i)rovision.  In  some  later  agree- 
ments, the   U.S.   Government  has  agreed  to  exhaust  local  remedies    (in  local 
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courts)  pridi-  to  the  submission  of  a  claim  to  intergovernmental  negotiation 
and  arbitration.  However,  the  agreements  specifically  preserve  the  right  to  the 
U.S.  Government  to  espouse  a  claim  as  a  sovereign. 

A  draft  form  note  typical  of  these  .agreements  is  enclosed,  along  with  a  list 
of  the  161  existing  investment  guaranty  agreements  which  were  concluded 
while  the  programs  were  being  administered  by  AID  and  its  predecessor  agen- 
cies. 

The  requirement  for  these  agreements  may  be  found  in  the  Foreign  Assist- 
ance Act  of  1961,  as  amended.  Section  237(a)  as  follows  : 

Section   237:  GENERAL   PROVISIONS    RELATING    TO    INSURANCE 

AND    GUARANTY    PROGRAMS:    (a)    Insurance    and    guaranties    issued 

under  this  title  shall  cover  investment  made  in  connection  with  projects  in 

any  less  developed  friendly  country  or  area  with  the  government  of  which 

the  President  of  the  United  States  has  agreed  to  institute  a  program  for 

insurance  or  guaranties. 

All  agreements  which  are  still  in  full  force  and  effect  have  been  published 

by  the  U.S.  Government  and  are  available  by  number  in  the  TIAS  series  from 

the  U.S.  Government  Printing  Office. 

I  hope  this  information  meets  the  needs  of  yoiir  Subcommittee. 
Sincerely  yours, 

Bradfokd  Mills. 


Draft  Note  Investment  Guaranty  Agreement 

exchange  of  notes 

EXCELLENCY :  I  have  the  honor  to  refer  to  conversations  which  have  re- 
cently taken  place  between  representatives  of  our  two  governments  relating  to 
investments  in  (Country)  which  further  the  development  of  the  economic  re- 
sources and  productive  capacities  of  (Country)  and  to  giiaranties  of  such  in- 
vestments by  the  Government  of  the  United  States  of  America.  I  also  have  the 
honor  to  confirm  the  following  understandings  reached  as  a  result  of  those 
conversations : 

1.  "When  nationals  of  the  Government  of  the  United  States  of  America  [the 
Guaranteeing  Government]  propose  to  invest  with  the  assistance  of  guaranties 
issued  pursuant  to  this  Agreement  in  a  project  or  activity  within  the  terri- 
torial jurisdiction  of  the  Government  of  (Country)  [the  Host  Government], 
the  two  Governments  shall,  upon  the  request  of  either,  consult  respecting  the 
nature  of  the  project  or  activity  and  its  contribution  to  economic  and  social 
development  in  (Country). 

2.  The  procedures  set  forth  in  this  Agreement  shall  apply  only  with  respect 
to  guaranteed  investments  in  projects  or  activities  approved  by  the  Host  Gov- 
ernment. 

3.  If  the  Guaranteeing  Government  makes  payment  to  any  investor  inuler  a 
guaranty  issued  pursuant  to  the  present  Agreement,  the  Host  Government 
shall,  subject  to  the  provisions  of  the  following  paragraph,  recognize  the  trans- 
fer to  the  Guaranteeing  Government  of  any  currency,  credits,  assets,  or  invest- 
ment on  account  of  which  payment  under  such  guaranty  is  made  as  well  as 
the  succession  of  the  Guaranteeing  Government  to  any  right,  title,  claim,  privi- 
lege, or  cause  of  action  existing,  or  which  may  arise,  in  connection  therewith. 

4.  To  the  extent  that  the  laws  of  the  Host  Government  partially  or  wholly 
invalidate  the  acquisition  of  any  interests  in  any  pi'operty  within  its  national 
territory  by  the  (Guaranteeing  Government,  the  Host  Government  shall  permit 
such  investor  and  the  Guaranteeing  Government  to  make  appropriate  arrange- 
ments pursuant  to  which  such  interests  are  transferred  to  an  entity  permitted 
to  own  siich  interests  under  the  laws  of  the  Host  Government.  The  Guarantee- 
ing Government  shall  assert  no  greater  rights  than  those  of  the  transferring 
investor  under  the  laws  of  the  Host  Government  with  respect  to  any  interests 
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transferred  or  succeeded  to  as  contemplated  in  paragraph  3.  The  Guaranteeing 
Government  does,  liowever,  reserve  its  rights  to  assert  a  claim  in  its  sovereign 
capacity  in  the  eventuality  of  a  denial  of  justice  or  other  question  of  state  re? 
sponsihiiity  as  defined  in  inrernational  law. 

5.  Amounts  in  the  lawful  currency  of  the  Host  Government  and  credits 
thereof  acquired  hy  the  Guaranteeing  Government  under  such  guaranties  shall 
be  accorded  treatment  neither  less  nor  more  favorable  than  that  accorded  to 
funds  of  nationals  of  the  Guaranteeing  Government  deriving  from  investment 
activities  like  those  in  which  the  investor  has  been  engaged,  and  such  amounts 
and  credits  shall  be  freely  available  to  the  Guaranteeing  Government  to  meet 
its  expenditures  in  the  national  territory  of  the  Host  Government. 

6.  (a)  Differences  between  the  two  Governments  concerning  the  interpreta- 
tion of  the  provisions  of  this  Agreement  shall  be  settled,  insofar  as  possible, 
through  negotiations  between  the  two  Governments.  If  such  a  difference  cannot 
be  resolved  within  a  period  of  three  months  following  the  request  for  such  ne- 
gotiations, it  shall  be  submitted,  at  the  request  of  either  Government,  to  an  ad 
hoc  arbitral  tribunal  for  settlement  in  accordance  with  the  applicable  princi- 
ples and  rules  of  public  international  law.  The  arbitral  tribunal  shall  be  estab- 
lished as  follows :  Each  Government  shall  appoint  one  arbitrator ;  these  two 
arbitrators  shall  designate  a  President  by  common  agreement  who  shall  be  a 
citizen  of  a  third  State  and  be  appointed  by  the  two  Governments.  The  arbi- 
trators shall  be  appointed  within  two  months  and  the  President  within  three 
months  of  the  date  of  I'eceipt  of  either  Government's  request  for  arbitration.  If 
the  foregoing  time  limits  are  not  met,  either  Government  may,  in  the  absence 
of  any  other  agreement,  request  the  President  of  the  International  Court  of 
Justice  to  make  the  necessary  appointment  or  appointments,  and  both  Govern- 
ments agree  to  accept  such  appointment  or  appointments.  The  arbitral  tribunal 
shall  decide  by  majority  vote.  Its  decision  shall  be  binding.  Each  of  the  Gov- 
ernments shall  pay  the  expense  of  its  member  and  its  representation  in  the 
proceedings  before  the  arbitral  tribunal ;  the  expenses  of  the  President  and  the 
other  costs  shall  be  paid  in  equal  parts  by  the  two  Governments.  The  arbitral 
tribiuial  may  adopt  other  regmlations  concerning  the  costs.  In  all  other  mat- 
ters, the  arbitral  tribunal  shall  regulate  its  own  procedures. 

(b)  Any  claim,  arising  out  of  investments  guaranteed  in  accordance  with 
this  Agreement,  against  either  of  the  two  Governments,  which,  in  the  opinion 
of  the  other,  presents  a  question  of  public  international  law  shall,  at  the  re- 
quest of  the  Government  presenting  the  claim,  be  submitted  to  negotiations.  If 
at  the  end  of  three  months  following  the  reqiiest  for  negotiations  the  two  Gov- 
ernments have  not  resolved  the  claim  by  mutual  agreement,  the  claim,  includ- 
ing the  question  of  whether  it  presents  a  question  of  public  international  law, 
shall  be  submitted  for  settlement  to  an  arbitral  tribunal  selected  in  accordance 
with  paragraph  (a)  above.  The  arbitral  tribunal  shall  base  its  decision  exclu- 
sively on  the  applicable  principles  and  rules  of  public  international  law.  Only 
the  respective  Governments  may  request  the  arbitral  procedure  and  participate 
in  it. 

7.  This  Agreement  shall  continue  in  force  until  six  months  from  the  date  of 
receipt  of  a  note  by  which  one  Government  informs  the  other  of  an  intent  no 
longer  to  be  a  party  to  the  Agreement.  In  such  event,  the  provisions  of  the 
Agreement  with  respect  to  guaranties  issued  while  the  Agreement  was  in  force 
shall  remain  in  force  for  the  duration  of  those  guaranties,  in  no  case  longer 
than  twenty  years,  after  the  denunciation  of  the  agreement. 

8.  This  Agreement  shall  enter  into  force  on  the  date  of  the  note  by  which 
the  Host  Government  communicates  to  the  Guaranteeing  Government  that  the 
Agreement  has  been  approved  in  conformity  with  the  Host  Government's  con- 
stitutional procedures. 

Upon  receipt  of  a  note  from  Tour  Excellency  indicating  that  the  foi-egoing 
provisions  are  acceptable  to  the  Government  of  (Country),  the  Government  of 
the  United  Statf>s  of  America  will  consider  that  this  note  and  your  reply  th.ereto 
constitute  an  Agreement  lietween  our  two  Governments  on  this  subject,  the 
Agreement  to  enter  into  force  in  accordance  with  paragraph  8  above. 

Accept,  Excellency,  the  renewed  assurances  of  my  highest  consideration. 

/s/ _. 
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OVERSEAS  PRIVATE  INVESTMENT  CORPORATION 

[An  Agency  of  the  U.S.  Government,  Washington,  D.C.] 

CHRONOLOGICAL  LIST  OF  INVESTMENT  GUARANTY  AGREEMENTS  AND  AMENDMENTS,'  1948  TO  1972 

[As  of  April  3, 1972] 


Year 


Chronological 

entry  into 

investment 

guaranty 

program 


Dates       Country 


Type  of  investment  guaranties  covered 


1948 


1949 
1950 


1951 


.1952 


The  Foreign  Assistance  Act  of  1948  (Public  Law  472-80th  Cong.)  initiated  the  investment  guaranty  program 
and  authorized  the  issuance  of  investment  guaranties  of  convertibility  of  receipts  from  investments  in 
countries  participating  in  the  Marshall  Plan  wnich  had  agreed  with  the  U.S.A.  to  institute  the  program. 
Convertibility  agreements  were  concluded  as  article  III  of  tlie  standard  Economic  Cooperation  Agreements 
with  countries  participating  in  the  Marshall  Plan. 

1    June  28    Italy Convertibility* 


June  28    France. 
June  29    Denmark- 


July 
July 
July 
July 
B  July 
9    July 

10  July 

11  July 


Netnerlands 

Austria 

Greece 

Belgium... 

Norvvay 

Luxembourg 

Turkey 

United  Kingdom. 


12  Sept.  28     Poitugal. 

13  Dec.  15    Germany. 


Do. 
Do. 
Do. 
Do. 
Do. 
Do. 
Do 
Do. 
Do. 
Do. 
Do. 

Do. 


No  new  agreements  concluded.  The  Economic  Cooperation  Act  of  1950  (Public  Lav,;  535,  title  I,  81st  Cong.) 
expanded  tiie  guaranty  authoiity  by  authorizing  guaranties  against  loss  by  reason  of  expropriatiori  or  con- 
hscaiicn  by  action  of  the  government  of  a  participating  country.  Convertibility  understandings  in  effect  (see 
above)  had  to  be  amended  to  cover  expropriation  guaranties. 

The  Mutual  Security  Act  of  1951  (Public  Law  1G5— S2d  Cong.)  extended  the  investment  guaranty  program  to 
any  area  in  whicri  assistance  was  authorized  by  the  Mutual  Security  Act;  thus  to  tlie  Middle  East,  Africa, 
the  Far  East,  and  Latin  America. 

Germany Amendment.  Expropriation. 

Turkey Annendment.  Convertibility  and  expropria- 
tion. 

Italy Amendment,  expropriation. 

Yugoslavia Convertibility. 

Austria.. Amendment.  Lxpropriation. 

Pnilippines Convertibility  and  expropriation. 

Norway Amendent.   Expropriation. 

G  reece Do. 

Belgium Do. 

China  (Republic  ot) Convertibility  and  expropriation. 

France Amendment.  Expropriation. 

Irsael Convertibility  and  expropriation. 

Denmark Amendment.  Expropriation. 

Yugosl.ivia Do. 

Netherlands Do. 


14 


15 


16 


17 


April 

27 

Nov. 

lb 

Dec. 

28 

Jan. 

8 

Feb. 

15 

Feb. 

19 

April 

1 

April 

23 

May 

12 

June 

2b 

July 

22 

Aug. 

8 

Aug. 

8 

Aug. 

lb 

Oct. 

/ 

1953        The 


le  Mutual  Security  Act  of  1953  (Public  Law  118-83rd  Cong.)  expanded  the  guaranty  authority  by  providing 
that  guaranties  snail  be  available  for  investments  "*  *  '  in  any  country  with  vi/hich  the  United  States 
has  agreed  to  institute  the  guaranty  program." 

18  April    2    Haiti Convertibility  and  expropriation. 

- May  25     Portugal Amendment,  txpropriaticn. 

19  Sept.  26    Spain Convertibility  and  expropriation. 


1954 


1955 


The  Mutual  Security  Act  of  1954  (Public  Law  655-83rd  Cong.),  to  be  amended,  was  the 
for  the  investment  guaranty  program  from  1S54  until  September  1951. 


legislative  authority 


20  March  8    Japan Convertibility  and  expropriation. 

21  Sept.    1     Thailand Do. 

22  Feb.  25    Costa  Rica.... Do. 

23  Mar.  16    Peru Do. 

24  Mar.  23    Guatemalas Do. 

25  Mar.  29     Equador Do. 

26  May  26     Pakistan Do. 

27  June  10    Honduras..  Do. 

28  Sept.23     Bolivia Do. 

29  Oct.     5     Ireland-. Uo. 

30  Oct.    28    Paraguay Do. 

31  Nov.  18    Colombia! Do. 


See  footnotes  at  end  of  table. 
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OVERSEAS  PRIVATE  INVESTMENT  CORPORATION— Continued 

[An  Agency  of  the  U.S.  Government,  Washington,  D.C.] 

CHRONOLOGICAL  LIST  OF  INVESTMENT  GUARANTY  AGREEMENTS  AND  AMENDMENTS,  i  1948  TO  1972— Con. 

[As  of  April  3,  1972] 


Year 


Chronological 

entry  into 

investment 

guaranty 

program 


Date  2       Country 


Type  of  investment  guaranties  covered 


1956 


1957 


1958 


1959 


1960 


1961 


The  Mutual  Security  Act  of  1956  (Public  Law  726-84th  Cong.),  amending  the  Mutual  Security  Act  of  1954, 
added  guaranty  coverage  for  losses  incurred  by  reason  of  war  ("war  risk").  Convertibility  and/or  expro- 
priation agreements  in  effect  (see  above)  had  to  be  amended  to  cover  war  risk  guaranties. 

32    Sept.  24    Jordan _  Convertibility  and  expropriation. 

Dec.     7    Luxembourg Amendment.  Expropriation. 

Turkey -  Amendment.  Expropriation. 

Cuba .-  Convertibility  and  expropriation. 

China,  Republic  * Amendment.  War  risk. 

Afghanistan Convertibility;  expropriation;  war  risk. 

Israel Amendment.  War  risk. 

Thailand Do. 

India. -  Convertibility. 

Iran.__ _ Convertibility  and  expropriation. 

Italy Amendment.  War  risk. 

Viet  Nam.. _ Convertibility;  expropriation;  war  risk. 

Jordan... Amendment.  War  risk. 

Ghana Convertibility,  expropriation. 

Austria Amendment.  War  risk. 

Sudan' Convertibility,  expropriation,  war  risk. 

Tunisia Do. 

Nicaragua Do. 

Malaya Convertibility,  expropriation. 

Finland Convertibility,  expropriation,  war  risk. 

India Amendment.  Expropriation. 

Argentina Convertibility. 

El  Salvador Convertibility  and  expropriation. 

Korea Convertibility,  expropriation  and  war  risk. 

Nepal... Do. 

Chile Convertibility. 

Guatemala Convertibility,  expropriation. 

Liberia. Convertibility,  expropriation  and  war  risk. 

Panama Convertibility, expropriation, war  risk. 

Morocco Do. 

Sierra-Leone Do. 

Uruguay'     Convertibility,  expropriation. 

On  September  4,  1961,  the  Foreign  Assistance  Act  of  1961  was  enacted  (Public  Law  87-195).  The  specific 
risk  guaranties  authorized  by  part  I  ,ch.  2,  title  III,  were  expanded  to  include  guaranties  against  loss  due  to 
revolution  or  insurrection  as  well  as  v;ar.  Extended  risk  guaranties  were  also  authorized.  The  investment 
guaranty  authority  was  administered  by  the  Agency  for  International  Development  after  November  4, 1961. 


Jan.  15 

33 

Feb.  4 

May  3 

34 

Jun.3  9 

Aug.  11 

Aug.  27 

35 

Sept.  19 

36 

Sept.  21 

Oct.  18 

37 

Nov.  5 

Feb.  22 

38 

Sept.  30 

Oct.  23 

39 

Mar.  17 

40 

Mar.  18 

41 

Apr.  14 

42 

Apr.  21 

43 

July  22 

Dec.  7 

44 

Dec.  22 

45 

Jan.  29 

46 

Feb.  19 

47 

May  17 

48 

July  29 

Revised 

Aug.  9 

49 

Sept.  12 

50 

Jan.  23 

51 

Mar.  31 

52 

May  19 

53 

Sept.  6 

1962 


54    Dec.     1 


55    Mar.  20 


56 

Apr. 

26 

57 

May 

2 

58 

May 

9 

59 

Aug. 

3 

60 

Sept. 

1 

Revised 

Oct. 

5 

"61 

Nov. 

17 

62 

Nov. 

29 

63 

Dec. 

24 

Ivory  Coast Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Tongo Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Niger Do. 

Dominican  Republic Do. 

Guinea Do. 

Ethiopia -  Convertibility  and  expropriation. 

Congo  (Brazzaville).. ...Convertibility     and     expropriation;     war, 

revolution  or  insurrection;  extended  risk. 

Colombia' Do. 

Congo  (Kinshasa) Do. 

Venezuela.. Do. 

Nigeria Convertibility  and  expropriation. 


See  footnotes  at  end  of  table. 
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OVERSEAS  PRIVATE  INVESTMENT  CORPORATION— Continued 

[An  Agency  of  the  U.S.  Government,  Washington,  D.C.] 

CHRONOLOGICAL  LIST  OF  INVESTMENT  GUARANTY  AGREEMENTS  AND  AMENDMENTS,  ^  1948  TO  1972— Con. 

[As  of  April  3,  1972] 


Year 


Chronological 

entry  into 

investment 

guaranty 

program    Date  2 


Country 


Type  of  investment  guaranties  covered 


1S63  64  Jan.     4 

65  Jan.   15 
__ Feb.  20 

Mar.    6 

66  Apr.   10 

Apr.  19 

67  May  29 

June    4 

June    5 

68  June  12 
_,  June  25 

69  June  29 

70  July   26 
Aug.     8 

-  Sep.     4 

Oct.     2 

Nov.  13 

71  Nov.  14 

Dec.     3 

Dec.  30 

1954                               72  Jan.     8 
Mar.    2 

Mar.    4 

73  Apr.  20 

74  June    9 

75  July     3 
Sept.  29 

Nov.  27 

76  Dec.     9 

77  Dec.  31 

1965  78  Feb.    6 

79  Mar.  13 
Revised  Apr.    9 

Amended  Apr.  16 

80  May   12 

81  May  29 

82  May  29 

83  June  18 
Amended  June  24 

84  Aug.    9 
Amended  Dec.  22 


Jamaica Convertibility;  expropriation:  war,  revolu- 
tion or  insurrection;  extended  risk. 

Trinidad-Tobago Do. 

Israel Amendment.    Revolution    or    insurrection; 

extended  risk. 

Tunisia Do. 

Gabon : Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Greece Amendment.  War,  revolution  or  insurrection; 

extended  risk. 

Cyprus Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Nepal Amendment.    Revolution    or    insurrection; 

extended  risk. 

Argentina!" Amendment.  Expropriation;  war,  revolution 

or  insurrection:  extended  risk. 

Senegal  w Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Jordan Amendment.    Revolution    or    insurrection; 

extended  risk. 

U. A. R.  (Egypt) Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Malagasy  Republic Do. 

Viet  Nam Amendment.    Revolution    or    insurrection; 

extended  risk. 

Ecuador... Amen-'ment.  War,  revolution  or  insurrection; 

extended  risk. 

Morocco Amendment.    Revolution     or    iusurre;tion; 

extended  risk. 

Sierra  Leone Do. 

Tanzania Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection:  extended  risk. 

Chile'". .Amendment.  Expropriation;  war,  revolu- 
tion, or  insurrection;  extended  risk. 

China,  Republic  of  (Taiwan) Do. 

Somali  Republic Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  Extended  risk. 

Sudan Amendment.  War,  revolution  or  insurrec- 
tion; extended  risk. 

Bolivia. Do. 

Kenya Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection';  extended  risk. 

Mali Do. 

Mauritania Do. 

Liberia'i Ame.idment.  War,  revolution  or  insurrec- 
tion; extended  risk. 

Turkey..  Do. 

Laos Convertibility;  expropriation;  war,  revolu- 
tion or  insurrection;  extended  risk. 

Central  African  Rep.. Do. 

Brazil.. Do. 

Dahomey Do. 

Costa  Rica  12 Revision.  Convertibility;  expropriation;  war, 

revolution  or  insurrection;  extended  risk. 

Korea Amendment.  Revolution  or  insurrection;  ex- 
tended risk. 

Chad Convertibility, expropriation;  war,  revolution 

or  insurrection;  extended  risk. 

Uganda Do. 

British  Guiana Do. 

Upper  Volta Do. 

Malaysia's Amendment.  War,  revolution  or  insurrection; 

extended  risk. 

Rwanda .,  Convertibility:  expropriation;  war,  revolution 

or  insurrection;  extended  risk. 

Thailand '<.. Amendment.  War,  revolution  or  insurrection; 

extended  risk. 


.See  footnotes  at  end  of  table. 
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OVERSEAS  PRIVATE   INVESTMENT  CORPORATION— Continued 
[An  Agency  of  the  U.S.  Government,  Washington,  D.C.] 

CHRONOLOGICAL  LIST  OF  INVESTMENT  GUARANTY  AGREEMENTS  AND  AMENDMENTS,!  1948  TO  1972— Corr 

[As  of  April  3,  1972] 


Year 

Chronological 

entry  into 

investment 

guaranty 

program 

Date  2 

1966 

Amended 

Feb.     2 

85 

Feb.    8 

86 

87 
Amended 

Feb.  23 
Mar.  25 
Apr.  30 

Amended 

May     9 

Amended 

Aug.  11 

88 

Aug.  11 

Amended 

Aug.  15 

89 

Nov.  16 

1967 

90 

91 

Amended 

Jan.  7 
Feb.  24 
Mar.    3 

92 

Mar.    7 

1968 

93 
94 
95 
96 

July  21 
Sept.  29 
Nov.  6 
Jan.    12 

Amended 

Mar.    8 

97 

Mar.  11 

Amended 

Mar.  27 

98 

June  27 

1969 
1970 

99 

100 

101 

102 

Revised 

Revised 

103 

104 

Amended 

Aug.  9 
Oct.  9 
Oct.  11 
Nov.  21 
Nov.  22 
Apr.  28 
May  6 
July  22 
Feb.  12 

Amended 

Mar.  12 

105 

May  11 

Amended 

Dec.     1 

Country 


Type  of  investment  guaranties  covered 


1971  None. 

1972  None;  as  of  April  3, 1972. 


India Amendment.  War,  revolution  or  insurrec- 
tion;  extended    risk. 

British  Honduras__ .._  Convertibility;   expropriation;  war,  revolu- 
tion   or    insurrection;    extended    risk. 

Ceylon Do. 

Singapore Do. 

Honduras Amendment.  War,  revolution  or  insurrec- 
tion; extended  risk. 

Nicaragua Amendment.    Revolution    or    insurrection; 

extended  risk. 

Paraguay..- Amendment.   War,   revolution  or  insurrec- 
tion; extended  risk. 

Zambia Convertibility;  expropriation;   war,  revolu- 
tion    or    insurrection;    extended     risk. 

Philippines Amendment.  War,  revolution  or  insurrec- 
tion; extended  risk. 

Malta Convertibility;  expropriation;  war,  revolu- 
tion    or    insurrection;    extended     risk. 

Indonesia Do. 

Lesotho Do. 

Ghana Amendment.  War,  revolution  or  insurrec- 
tion; extended  risk. 

Cameroon Convertibility;  expropriation;  war,  revolu- 
tion   or    insurrection;    extended     risk. 

Malawi Do. 

Sv;aziland Do. 

Gambia Do. 

Botswana Convertibility;   expropriation,   war,   revolu- 
tion or  insurrection;  extended  risk. 

Ethiopia Amendment.  War,  revolution  or  insurrection; 

extended  risk. 

Barbados Convertibility;  expropriation,  war,  revolution 

or  insurrec;ion;  extended  lisk. 

Pakistan Amendment.  War,   revolution   or  insurrec- 
tion; extended  risk. 

Grenada Convertibility;    expropriation,   war,   revolu- 
tion or  insurrection;  extended  risk. 

St.  Lucia Do. 

Antigua Do. 

Dominica Do. 

St.  Christopher-Nevis-Ang Do. 

Costa  Rica Do. 

El  Salvador. Do. 

Burundi Do. 

Western  Somoa. __ Do. 

Viet  Nam... Amendment.  Abrogation  of  war  risk  only 

understandings  of  previous  agreement. 

Iran Amendment.   Vv'ar,   revolution   or   insurrec- 
tion; extended  risk. 

Mauritius Convertibility;   expropriation;   war,  revolu- 
tion or  insurrection;  extended  risk. 

Haiti Amendment.  War,  revolution  or  insurrection; 

extended  risk. 


1  Under  subsequent  legislation,  the  investment  guaranty  agreements  now  enable  both  investment  insurance  and  invest- 
ment guaranty  programs  administered  by  OPIC. 

2  Date  quoted  is  date  of  signature  of  agreement  or  date  of  agreeing  government's  note  in  reply  in  exchange  of  notes 
comprising  agreement.  Date  of  entry  into  effect  not  given.  (Except  as  noted,  all  agreements,  as  amended,  are  in  full  force 
and  effect.) 

3  Terminated  and  replaced  by  Agreement  of  Aug.  9,  1960. 
*  Terminated  and  replaced  by  Agreement  of  Oct.  1962. 

5  Terminated  and  replaced  by  Amendment  of  Dec.  30,  1953. 

6  War  risk  Article  terminated  and  replaced  by  Amendment  of  Mar.  2, 1964. 

'Agreement  has  not  been  ratified  and  is  not  in  effect:  guaranties  may  not  yet  be  issued  in  Uruguay. 

8  Interim  agreement.  To  be  superseded  by  full  investment  guaranty  agreement  signed  Dec.  2,  1963,  to  be  ratified  (not 
yet  in  effect". 

9  Formerly  Leopoldville. 

w  Agreements  have  not  b.3en  ratified  and  are  not  in  full  force  and  effect;  guaranties  may  be  issued  under  agreement  during 
during  interim  period  on  basis  agreement  in  force  provisionally. 
"  Present  amendment  terminates  and  replaces  old  war  risk  understandings. 

12  Revised  agreement  when  ratified  and  in  force,  will  terminate  and  replace  old  1955  convertibility  and  expropriation 
understandings. 

13  Malaysia  agreement  extended  coverages  of  1959  Malaya  IGA  to  Sarawak,  Sabah  (formerly  North  Borneo),  and  Singa- 
pore (since  Seceded)  as  well  as  iVlalaya. 

M  Present  amendment  terminates  and  replaces  amendment  for  war  risk  only  of  Aug.  27, 1957. 
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United  States  Postal  Service 
Office  of  the  Executive  Assistant  to  the  Postmaster  General, 

Washington,  D.C. 
Hon.  Sam  J.  Ervin,  Jr., 

Chainnan,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  V/ashington,  D.C. 

Dear  Mr.  Chairman  :  This  is  in  reply  to  tlie  request  made  in  your  letter  of 
March  30,  1972. 

Postal  arrangements  with  other  countries  are  made  for  the  purpose  of  devel- 
oping and  improving  communications  between  this  Nation  and  the  other  Na- 
tions of  the  world,  of  furthering  international  collaboration  in  the  cultural,  so- 
cial and  economic  fields,  and  of  facilitating  the  reciprocal  exchange  of  mail 
items  by  establishing  rules  and  rates  for  their  conveyance.  The  United  States 
is  a  party  to  multilateral  agreements  concluded  under  the  auspices  of  the  Uni- 
versal Postal  Union  and  of  the  Postal  Union  of  the  Americas  and  Spain,  and 
to  bilateral  agreements.  The  multilateral  agreements  are  concerned  with  the 
constitutions  and  the  general  regulations  of  the  unions,  and  with  the  conven- 
tions and  their  regulations  of  execution  governing  letter  post  and,  only  re- 
cently, money  orders  in  the  Universal  Postal  Union,  letter  post,  pai'cel  post 
and  money  orders  in  the  Postal  Unions  of  the  Americas  and  Spain.  The  bilat- 
eral agreements  deal  primarily  with  parcel  post  and  money  orders.  The  bilat- 
eral agreement  with  the  United  Nations  is  for  the  establishment  of  a  United 
Nations  Post  Office  Station. 

International  postal  arrangements  are  Executive  Agreements  authorized  by 
act  of  Congress  (39  U.S.C.  §§407(a),  408).  They  are  transmitted  to  the  Secre- 
tary of  State  for  publication  by  the  public  printer  pursuant  to  39  U.S.C. 
§407  (b),  and  they  are  to  be  published  in  the  compilation  entitled  "United 
States  Treaties  and  Other  International  Agreements"  in  accordance  with  1 
U.S.C.  112a. 

Prior  to  the  revision  of  title  39  of  the  United  States  Code  pursuant  to  the 
Postal  Reorganization  Act  of  1970,  the  applicable  statutory  provisions  during 
the  25  year  period  after  1945  had  been  39  U.S.C.  §§505,  506  since  1960,  and  5 
U.S.C.  §§372,  373  and  39  U.S.C.  §712  before  1960. 

The  list  of  agreements  with  foreign  postal  administrations  entered  into  by 
our  postal  administrations  since  World  War  II  is  attached. 
Sincerely, 

Charles  H.  Fritzel, 
Congressional  Liaison  Officer. 

A.   Agreements   Relating  to  the  Universal  Postal  Union 

1.  1947  UPU  Convention,  Final  Protocol  of  the  Convention,  Regulations  of 
Execution,  and  Final  Protocol  of  the  Regulations  of  Execution,  signed  in 
Paris. 

2.  1952  UPU  Convention,  Final  Protocol,  Regulations  of  Execution,  Airmail 
Convention  and  Final  Protocol,  signed  in  Brussels. 

3.  1957  UPU  Convention,  Final  Protocol,  Regulations  of  Execution,  Disposi- 
tions Concerning  Airmail  and  Final  Protocol,  signed  in  Ottawa. 

4.  The  Constitution  of  the  Universal  Postal  Union,  signed  in  Vienna  on  July 
10,  1964,  which  establishes  the  principles  governing  the  organization  of  the 
Union. 

5.  The  Additional  Protocol  to  the  Constitution  of  the  UPU ;  the  General  Reg- 
ulations ;  the  Convention  and  Detailed  Regulations  of  the  UPU ;  signed  in 
Tokyo  on  November  14,  1969,  which  provide  the  basic  acts  of  the  Union,  except 
for  the  1964  Constitution,  and  the  rules  and  regulations  for  the  exchange  of 
mail  within  the  area  of  UPU  membership;  the  UPU  Acts  of  1969  superseded 
those  of  1964,  except  for  the  Constitution,  which  in  turn  superseded  the  Ot- 
tawa Acts  of  1957,  which  superseded  the  Brussels  Acts  of  1952,  which  su- 
perseded the  Paris  Acts  of  1947. 

6.  The  Money  Orders  and  Postal  Travellers  Cheques  Agreement  of  the  UPU, 
to  which  the  US  adhered  in  1971. 
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B.  Agreements  Relating  to  the  Postal  Union  of  the  Americas  and  Spain 

1.  PUAS  Convention,  Final  Protocol,  and  Regulations  of  Execution  signed  in 
Rio  de  Janeiro  in  1946;  signed  in  Madrid  in  1S)50;  signed  in  Bogota  in  19G5 ; 
signed  in  Buenos  Aires  in  1960 ;  and  signed  in  Mexico  in  1966. 

2.  PUAS  Parcel  Post  Agreement,  Final  Protocol  and  Regulations  of  Execu- 
tion, signed  in  Rio  de  Janeiro  in  1946;  signed  in  Madrid  in  1950;  signed  in  Bo- 
gota in  1955  ;  signed  in  Buenos  Aires  in  1960 ;  and  signed  in  Mexico  in  1966. 

3.  PUAS  Money  Order  Agreement  and  Final  Protocol,  signed  in  Rio  de  Ja- 
neiro in  1946;  signed  in  Madrid  in  1950;  signed  in  Bogota  in  1955;  signed  in 
Buenos  Aires  in  1960 ;  and  signed  in  IMexico  in  1966. 

4.  The  Constitution,  General  Regulations,  Convention  and  Regulations  of  Ex- 
ecution of  tlie  Postal  Union  of  the  Americas  and  Spain  as  signed  in  Santiago 
in  1971,  but  not  yet  approved  by  the  President. 

5.  Tlie  Postal  Money  Order  Agreement  of  the  PUAS  as  signed  in  INIexico  in 
1966,  which  remains  in  effect  until  the  agreement  signed  in  Santiago  in  1971 
goes  into  effect  on  July  1.  1972. 

6.  The  Parcel  Post  Agreement  of  the  PUAS  as  signed  in  Mexico  In  1966, 
which  remains  in  effect  until  the  agreement  signed  in  Santiago  in  1971  goes 
Into  effect  on  July  1,  1972. 

C.   Bilateral  Parcel   Post  Agreements   Signed   Since   1945 

Agreements  Signed  Effective 


Australia. May   16,1952 

Canadai     Jan.   12,1961 

Ceylon    July    18,1955 

China July   30,1957 

Aug.  19, 1957 

Czechslovakla... ___ - - ---- Sept.  15,  1950 

Sept.  29, 1950 

EthioDia         June  15,1967 

Fiji  (United  Kingdom) __ Apr.  22, 1965 

Ghana  -  June  14,1951 

Guatemala ____ -_- -- Nov.  30,1945 

Hong  Kong.. _._ --. ---- - -  Feb.     2,1961 

India....  .-- ----- Sept.  17, 1954 

Iran  ---- Aug.  28,1969 

Japan  -- ---- ---  Nov.    3,1958 

Korea"  "  " --- Apr.  13,1949 

Do  --- -  Aug.  17,1960 

Kuvi/ait""  Oct.    21,1963 

Liberia":.: - --- May     9,1957 

Netherlands  West  Indies May   17,1951 

Nicaragua - -- Apr.     4,1956 

Pakistan - - Oct.     7,1955 

Papua     New  Guinea June  20,1958 

Philippines --- --- ---  Nov.  12,1964 

Portugal     --- --  Feb.  27,1959 

Rhodesia -- -. July    19,1965 

Ryukyu  Islands ..- --- ----  July   30,1954 

Spain - - -.- - -  Aug.  30,1955 

Tanzania.... -- ---  Dec.  30,1959 


Aug. 

1, 1952 

July 

1,1961 

July 

1,1956 

Nov. 

1, 1957 

Oct. 

1,1950 

Sept. 

1, 1967 

July 

1,1965 

Aug. 

1,1951 

Aug. 

1,1945 

July 

1,  1961 

Jan. 

1,1S55 

Jan. 

1,1971 

May 

1, 1959 

Dec. 

1, 1949 

Jan. 

1,1961 

Sept. 

16,  1964 

Aug. 

1,  1957 

June 

1,1956 

Jan. 

1,  1956 

Oct. 

1, 1958 

Nov. 

1,1965 

May 

1, 1959 

Oct. 

15,1954 

Jan. 

1, 1956 

May 

1, 1960 

>  An  agreement  for  the  exchange  of  all  categories  of 


mai 


Agreements  Signed  Effective 


Thailand                             ..                                     - - June    7,1962  Oct.  1 

Trinidad  and  Tobago -- -- ---  Mar.  18,1968  May  1 

Egypt                                                                                        Jan.    13,1959  Oct.  1 

United'Nationsi --.: -  Mar.  28,1951  Oct.  24 

Yugoslavia Sept.    1,1950  Jan.  I 


1962 
1968 
1959 
1951 
1950 


»  An  agreement  permitting  the  United  Nations  to  establish  a  UN  Post  Office  Station. 
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D.  BILATERAL  MONEY  ORDER  AGREEMENTS  SIGNED  SINCE  1945 


Agreements 


Signed 


Effective 


Guyana        Nov.    4,1957 

Taiwan  _ - - - Nov.  14,1957 

Egypt  - Oct.    31,1957 

Ryukyu  Islands ..- Feb.  10,1956 

Japan  --  Dec.  10,1953 

Antigua --- Mar.    2,1957 

British  Virgin  Islands Mar.  14, 1957 

Montserrat -- Mar.  15. 1957 

St.  Christoptisr,  Nevis,  and  Anguilla Sept.  14, 1959 

Neth.  Antilles Jan.   11, 1961 

Philippines... - Jan.   29,1951 

Morocco  -.-- - Nov.  30,1961 

Thailand. -- Feb.  21,1962 

Vatican  City - Dec.  22,1955 

Lebanon  Jan.  21,1945 

China  - Nov.  14,1957 


Jan. 

1, 1958 

Jan. 

1, 1958 

May 

1, 1954 

Dec. 

1, 1957 

July 

1, 1957 

Sept. 

1,1957 

Feb. 

1, 1960 

May 

1, 1961 

Apr. 

1,1951 

Apr. 

2, 1962 

July 

1, 1947 

Oct. 

1, 1957 

The  Depabtment  of  the  Treasxjby, 

United  States  Secret  Service, 
Washington,  B.C.,  April  4, 1912. 
Hon.  Sam  J.  Ebvin,  Jr. 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  Reference  is  made  to  your  letter  of  inquiry,  dated 
March  30,  1972,  regarding  executive  agreements  with  foreign  states  since 
World  War  II. 

The  United  States  Secret  Service  has  not  entered  into  or  participated  in  ex- 
ecutive agreements  with  any  foreign  state  since  World  War  II. 
Sincerely  yours, 

James  J.  Rowley. 


Securities  and  Exchange  Commission, 

Washington,  B.C.,  April  5,  1912. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Ervin  :  This  will  respond  to  your  request  of  March  30,  1972, 
for  a  list  of  all  executive  agreements,  since  World  War  II,  in  which  the  Secu- 
rities and  Exchange  Commission  has  participated,  along  with  the  purpose  of 
and  authority  for  the  agreements. 

On  giving  your  request  careful  consideration,  we  are  convinced  that  there 
have  been  no  such  executive  agreements  in  which  the  Commission  has  partici- 
pated. 

Notwithstanding  the  above,  we  note  for  your  information  that,  as  a  result  of 
recommendations  of  this  Commission  which  participated  in  the  negotiations,  a 
Supplemental  Extradition  Convention  between  the  United  Staes  and  Canada 
covering  criminal  offenses  arising  under  the  federal  securities  laws  was  signed 
by  both  governments  on  October  26,  1951,  and  went  into  effect  on  July  11, 
1952.  This  treaty  was  submitted  as  Executive  G  to  the  United  States  Senate 
which,  after  approval  by  two-thirds  of  the  members  present,  advised  and  con- 
sented to  its  ratification  on  April  1,  1952  (98  Cong.  Rec.  3241-2,  1952).  This 
was  quite  obviously  a  treaty,  not  an  executive  agreement,  so  does  not  appear 
to  come  within  the  scope  of  your  Subcommittee's  present  concern.  We  mention 
It  only  in  case  it  may  be  of  some  interest  to  you. 
Sincerely  yours, 

William  J.  Casey,  Chairman. 


80-847—72- 


-40 
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U.S.  Government, 
Small  Business  Administration, 

Washington,  D.C.,  April  5,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  B.C. 
Dear  Senator  Ervin  :  This  will  reply  to  your  letter  of  March  30,  1972,  con- 
cerning the  study  of  executive  agreements  with  foreign  states  being  conducted 
by  the  Subcommittee  on  Separation  of  Powers. 

The   Small  Business  Administration  has  not  entered  into  any   such  agree- 
ments. 

Sincerely, 

Thomas  S.  Kleppe, 

Adfninistrator. 


Washington,  D.C,  Maxy  16, 1972. 
Hon.  Sam  J.  Ervin,  Jr. 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judici- 
ary, U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Chairman  :  Thank  you  for  your  letter  requesting  information  re- 
garding agreements  entered  into  by  Govermuent  agencies  with  foreign  states. 

The  Smithsonian  is  u  unique  instrumentality  created  by  Act  of  Congress  in 
1846  to  implement  the  trust  obligations  for  the  United  States  to  administer  the 
bequest  of  James  Smithson  "for  the  increase  and  diffusion  of  knowledge  among 
men."  (20  U.S.C.  §41  et  seq).  The  entire  management  of  the  Institution  rests 
with  an  independent  Board  of  Regents,  with  members  drawn  from  the  three 
branches  of  the  government  as  well  as  the  general  public.  In  accordance  with 
its  mandate,  the  Smithsonian  conducts  scientific  research  on  a  w^orld-wide 
basis.  Two  of  its  principal  international  activities  are  the  Smithsonian  Astro- 
physical  Observatory  (SAO),  and  the  Special  Foreign  Currency  Program,  ad- 
ministering counterpart  funds  annually  appropriated  to  the  Smithsonian  by  the 
Congress.  These  C(junteri)art  funds  are  used  for  research  projects  in  the  held 
of  archeology  and  related  disciplines,  systematic  and  environmental  biology,  as- 
trophysics and  earth  sciences,  and  museum  programs. 

In  the  course  of  its  activities,  SAO  has  entered  into  a  series  of  agreements 
with  agencies  of  foreign  governments  regarding  the  operation  of  satellite 
tracking  stations.  In  connection  with  the  Special  Foreign  Currency  Program, 
the  Smithsonian  has  entered  into  an  agreement  with  an  agency  of  the  Yugo- 
slav Government,  the  Federal  Administration  for  International  Technical  Coop- 
eration ;  this  agreement  governs  the  conduct  of  research  projects  within  Yiigo- 
slavia.  There  is  a  similar  understanding  with  the  Government  of  Tunisia, 
which  was  not  accomplished  directly  by  the  Smithsonian  but  through  an  ex- 
change of  notes  between  the  United  States  Embassy  in  Timisia  and  the  Tu- 
nisian Ministry  of  Foreign  Affairs. 

I  have  attached  a  listing  of  these  agreements.  We  would,  of  course,  be 
happy  to  supply  the  full  text  of  these  documents  if  that  would  be  useful  to 
your  Subcommittee. 

Sincerely  yours, 

S.  Dillon  Ripley,  Secretary. 

List  of  Agreements  Between  the  Smithsonian  Institution   and   Agencies 

OF  Foreign  Governments 

(1)  Agreements  Relative  to  SAO  Satellite  Tracking  Program 

Argentina Exchange  of  letters  U.S.  Embassy-Ministry  of  Foreign 

.\frairs  appointing  Smithsonian  and  Comision  Nacional 
do  Investigacioncs  Espaciales  (CNIE)  as  cooperating 
agencies. — Implementing  agreement  SAO/CNIE, 
dated  Februarv  1,  19">G,  for  operation  of  STP  station. — 
Use  of  land  agreement  SAO/CNIE,  dated  March  11, 
1966. 
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Australia Cooperating    agency    agreement    between    NASA    and 

Department  of  Supply  (DOS),  dated  February  18, 
1966,  designating  Smithsonian  to  operate  STP  station. 
This  agreement  is  covered  by  country  to  country 
agreement  (See  Document  No.  44,  89th  Cong.,  1st 
sess.,  Senate,  pp.  21-26). 

Brazil SAO-Comissao    Nacional    de    Ativitades    Espaciais    for 

operation  of  STP  station,  dated  March  29,  1966. 

Ethiopia Exchange  of  letters  U.S.  Embassy  and  Foreign  Ministry 

appointing  Smithsonian  and  Haile  Sellassie  I  University 
as  cooperating  agencies. — SAO/Haile  Sellassie  I  Uni- 
versity implementing  agreement,  dated  May  11,  1966,^ 
for  operation  of  STP  station. 

France SAO/Centre  National  de  la  Recherche  Scientifique  and 

Centre  National  d'Etudes  Spatiales  agreement,  dated 
February  4,  1970,  for  operation  of  STP  station  at 
Dakar,  Senegal,  for  duration  of  ISAGEX  experiment. — 
SAO/Centre  National  d'Etudes  Spatiales  facility 
agreement,  dated  December  8,  1971. 

Greece SAO/National  Technical  University,  Athens,  agreement, 

dated  October  3,  1966,  for  establishment  and  operation 
of  STP  station. 
India Sl/Uttar  Pradesh  State   Observatory,    Naini   Tal,   agree- 
ment,  dated  January   13,    1964,  for  operation  of  STP 
station. 

Italy SAO/Commissione    Geodetica    della    Republica    Italiana 

agreement,  dated  March  27,   1971,  for  joint  operation 
of  STP  station  in  Ethiopia. 

Japan SI/Tokyo    Astronomical    Observatory    agreement,    dated 

May  27,  19.57,  for  operation  of  STP  station. 
Peru Si/National  University  of  San  Augustin,  Arequipa,  agree- 
ment, dated  October  6,  1961,  for  land  and  structures 
for  STP  station. — SI/ Geographical  Institute  of  Peru 
agreement,  dated  August  2,  1961,  for  operation  of  STP 
station. 

South  Africa Exchange    of    letters    External    Affairs-U.S.    Embassy, 

agreement,  dated  September  13,  1960,  establishing  NASA 
and  Council  for  Scientific  and  Industrial  Research  as 
cooperating  agencies.  This  exchange  is  covered  by  a 
country  to  country  agreement  (see  document  referenced 
under  Australia,  pp.  143-148). 

Spain.  _ SAO/Institute  de  Alarina,  San 

Fernando,  dated  August  31,  1959,  for  operation  of 
STP  station. 

{2)  Agreements  Relative  to  Special  Foreign  Currency  Program 

Tunisia Government  of  the  United  States/ Government  of  Tunisia 

agreement,  dated  July  17,  1968,  for  basic  research  in 
archeology  and  related  disciplines,  in  systematic  and 
environmental  biology.  ilU-.- « 

Yugoslavia Si/Federal    Administration    for    International    Technical 

Cooperation,  agreement,  dated  June  22,  1967. 


Executive  Office  of  the  President, 
Special  Action  Office  for  Drug  Abuse  Prevention, 

Washington,  B.C.,  March  31,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairm,an,  SuhGommittee  on  Separation  of  Powers,  Committee  on  the  Judiciary 
Washington,  B.C. 

Dear  Mr.  Chairman  :  Thank  you  for  your  letter  of  March  30,  1972,  in  re- 
gard to  executive  agreements  into  which  the  Special  Action  Office  has  entered 
with  foreign  states  since  World  War  II. 

Inasmuch   as  the   Office  was   just  established  under  P.L.   92-255  on  March 
21,  1972,  no  such  agreements  have  as  yet  been  undertaken. 
Sincerely, 

John  K.  Meagher, 
Director,  Congressional  Relations. 


610 

U.S.  Tabiff  Commission, 

April  6,  1972. 
Hon.  Sam  J.  Ekvin,  Je. 

■Chairman,  Subcommittee  on  Separation  of  Powers, 
■U.S.  Senate, 
Washington,  D.C.  20510 

Deae  Senator  Ervin  :  I  have  your  letter  of  March  20,  1972,  regarding  your 
Subcommittee's  present  examination  of  executive-legislative  relations  in  foreign 
affairs  with  special  emphasis  on  executive  agreements.  You  ask  for  a  report 
iisting  all  executive  agreements,  since  World  War  II,  in  which  the  Tariff  Com- 
mission has  participated,  along  with  the  purpose  of  and  authority  for  the 
agreements. 

In  the  period  since  World  War  II  the  Tariff  Commission  has  provided  vary- 
ing degrees  of  fact  finding  and  technical  assistance  in  connection  with  the  ne- 
gotiation of  and  operations  under  the  following  executive  agreements  : 

(1)  The  multinational  agreement,  known  as  the  General  Agreement  on  Tar- 
iffs and  Trade  (GATT).  Six  major  rounds  of  multinational  negotiations  were 
concluded  in  the  period  1947-1967;  and  a  number  of  sessions  were  held  for 
the  accession  of  new  contracting  parties,  most  important  of  which,  from  the 
United  States'  point  of  view,  perhaps  being  that  with  respect  to  the  accession  of 
•Japan  in  1955.  These  negotiationsh  were  conducted  under  authority  of  section 
350  of  the  Tariff  Act  of  1930  (the  Trade  Agreements  Act  of  1934,  as  amended 
and  extended;  19  U.S.C.  1351)  until  1962  when  that  authority  was  supplanted 
by  the  provisions  of  the  Trade  Expansion  Act  of  1962  (19  U.S.C.  1821  et  seq.). 
The  purpose  of  the  trade-agreements  program,  as  set  forth  in  the  1934  Act, 
was  to  stimulate  the  economic  growth  of  the  United  States  by  expanding  for- 
eign markets  for  the  nation's  products.  In  the  case  of  the  1962  Act,  additional 
purposes  were  to  strengthen  economic  relations  in  the  free  world  and  to  pre- 
vent communist  economic  penetration  in  the  free  world. 

(2)  The  agreement  between  the  United  States  and  the  Republic  of  the  Phil- 
ippines concerning  trade  and  related  matters.  The  Philippine  Trade  Act  of 
1946,  as  amended  by  the  Philippine  Trade  Agreement  Revision  Act  of  1955  (22 
U.S.C.  1371-1379),  authorized  this  agreement,  which,  in  substance,  provides 
for  the  granting  of  preferential  tariff  treatment  to  products  of  the  Republic  of 
the  Philippines  during  the  period  1946  to  1974.  The  purposes  of  this  agreement 
are  the  strengthening  of  the  economy  of  the  Philippines  and  the  maintenance 
of  close  economic  ties  between  the  United  States  and  the  Philippines. 

(3)  The  Long  Term  Arrangement  Regarding  International  Trade  in  Cotton 
Textiles,  negotiated  in  February  1962  under  authority  of  section  204  of  the  Ag- 
ricultural Adjustment  Act  of  1956,  as  amended  (7  U.S.C.  1854).  The  purpose  of 
this  agreement  is  to  provide  a  means  for  dealing  with  market  disruption  in  in- 
ternational trade  in  cotton  textiles  by  establishing  a  basis  for  imposing  quanti- 
tative limits  on  such  cotton  textiles. 

(4)  The  United  States-Canadian  Automotive  Agreement,  concluded  January 
16,  1965.  The  implementation  of  this  agreement  by  Presidential  Proclamation 
was  authorized  by  the  Automotive  Products  Trade  Act  of  1965,  approved  Octo- 
ber 21,  1965  (19  U.S.C.  2001  et  seq.).  The  purposes  of  the  agreement — (1)  the 
creation  of  a  broader  market  for  automotive  products  within  which  the  full 
benefits  of  specialization  and  large  scale  production  could  be  achieved;  (2)  the 
liberalization  of  United  States  and  Canadian  automotive  trade  in  respect  to 
tariff  barriers  and  other  factors  tending  to  impede  it,  with  a  view  of  enabling 
the  industries  of  both  countries  to  participate  on  a  fair  and  equitable  basis  in 
the  expanding  total  market  of  the  two  countries;  and  (3)  the  development  of 
conditions  in  which  market  forces  may  operate  effectively  to  obtain  the  most 
economic  pattern  of  investment,  production  and  trade. 

(5)  Agreement  Relating  Principally  to  Chemicals,  Supplementary  to  the  Ge- 
neva (1967)  Protocol  to  the  General  Agreement  on  Tariffs  and  Trade  (GATT). 
This  agreement  has  not  been  implemented  and  there  is  no  current  delegated 
authority  under  which  the  President  could  implement  it.  The  President  sought 
such  authority  as  part  of  the  Trade  Act  of  1969  which  was  introduced  In  the 
House  of  Representatives  as  H.R.  14870,  91st  Congress.  The  Congress  gave  con- 
sideration to  this  proposal  in  various  bills  relating  to  the  "Trade  Act  of  1970" 
but  no  legislation  was  enacted  for  this  purpose,  nor  has  any  such  legislation 
been  enacted  to  date.  The  purpose  of  the  Supplemental  Agreement  was  the  de- 
sire of  the  contracting  parties  thereto  to  exchange  "further  tariff  and  other 
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concessions  under  the  General  Agreement  on  Tariffs  and  Trade  ♦  ♦  •  additional 
to  those  under  the  Geneva  (1967)  Protocol  to  the  General  Agreement  *  *  *, 
principally  with  respect  to  chemicals". 

(6)  The  International  Antidumping  Code  signed  at  Geneva  on  June  30,  1967, 
as  part  of  the  Kennedy  Round.  Insofar  as  the  United  States  is  concerned,  the 
code  went  into  effect  on  July  1,  1968.  The  President  has  taken  no  formal  ac- 
tion, by  Proclamation  or  otherwise,  to  domestically  implement  the  Code,  stat- 
ing that  such  action  was  not  necessary.  The  purpose  of  the  Code  in  substance 
was  "to  interpret  the  provisions  of  Article  "VI  of  the  General  Agreement 
[which  deals  with  dumping  in  international  trade]  and  to  elaborate  rules  for 
their  application  in  order  to  provide  greater  uniformity  and  certainty  in  their 
implementation". 

In  addition  to  the  foregoing,  there  have  been  numerous  subordinate  consulta- 
tions and  negotiations  within  the  framework  of  the  GATT  and  of  the  various 
bilateral  trade  agreements  to  which  the  United  States  has  been  a  party  in 
connection  with  which  the  Tariff  Commission  has  furnished  fact  finding  and 
technical  assistance  to  the  President.  These  matters  include,  among  other 
things,  sessions  relating  to  the  adoption  in  1963  by  the  United  States  of  new 
tariff  provisions  known  as  the  Tariff  Schedules  of  the  United  States  and  var- 
ious other  activities  related  to  actions  by  the  United  States  under  the  escape 
clause  and  other  provisions  of  trade  agreements. 

If  we  can  be  of  further  assistance,  please  let  us  know. 
Sincerely  yours, 

Cathebine  Bedell, 

Chairman. 


USAEC  Participation — U.S.  Executive  Agreements 

I.  agreements  for  cooperation  in  the  civil  uses  of  atomic  energy 
(as  have  been  amended  or  superseded) 

Purpose. — Establish  basis  for  cooperative  activities,  permit  the  export  of 
certain  equipment  and  of  special  niiclear  material,  and  provide  for  safeguards 
to  ensure  the  peaceful  uses  of  such  exported  items. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

A.  Research  level  applications,  including  fueling  of  research  reactors: 

Argentina  (TIAS  3299,  4527). 

Austria  (TIAS  3600,  4402,  6136). 

Brazil  (TIAS  3303,  42.55,  4539,  5110,  5676,  6126). 

Chile  (TIAS  3306). 

China,  Rep.  of  (TIAS  3307,  Jflie,  4511,,  5105,  5623,  6099). 

Colombia  (TIAS  3308,  5330,  6943). 

Costa  Rica  (TIAS  4682). 

Cuba  (TIAS  3911). 

Denmark  (TIAS  3309,  3758,  4093,  6538). 

Dominion  Republic  (TIAS  3711). 

Ecuador  (TIAS  3983). 

Germany,  Federal  Republic  (TIAS  3543,  3765;  F.R.G.  on  behalf  of  W.  Berlin 
(TIAS  3874,  5109). 

Greece  (TIAS  3310,  4837,  5250,  5251,  6478,  685S). 

Guatemala  (TIAS  3802). 

Indonesia  (TIAS  4557,  6124,  7001). 

Iran  (TIAS  4207,  6219,  6726). 

Ireland  (TIAS  40.59,  4690,  5511,  6532). 

Israel  (TIAS  3311,  4407,  4507,  5079,  5723,  5909,  6091). 

Italy  (TIAS  3312). 

Japan  (TIAS  3465). 

Korea  (TIAS  3490,  4030,  5957). 

Lebanon  (TIAS  3313). 

Netherlands  (TIAS  3461). 

New  Zealand  (TIAS  3626,  4526). 

Nicaragua   (TIAS  3998). 

Pakistan  (TIAS  3315). 

Panama  (TIAS  5370). 
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Peru  (TIAS  3483). 

Philippines  (TIAS  3316,  4515,  5677,  6119). 

Portugal  (TIAS  3317,  3S99,  4519,  5111,  5679,  6717). 

Spain   (TIAS  3318). 

Sweden  (TIAS  3477,  3775,  4035,  5143). 

Switzerland   (TIAS  3319;. 

Thailand  (TIAS  3522,  3SJ,2,  JfoSS,  5122,  51(15). 

Turkey  (TIAS  3320,  47-iS,  5828,  601,0,  1122). 

United  Kingdom  (TIAS  3321,  3359,  3608,  5391,  5693,  5829,  6050,  6966). 

Uruguay  (TIAS  3476). 

Venezuela  (TIAS  3323). 

Viet  Nam  (TIAS  J,251,  5622). 

B.  Research  and  power  applications,  including  fueling  of  research  and  power 
reactors : 

Argentina  (TIAS  5125,  5660.  6121). 
Australia  (TIAS  3,s.i«,  ^681.  6250). 
Austria  (TIAS  6815). 
Belgium  (TIAS  3301,  3738,  4317,  5454). 
Canada  (TIAS  330^,  3111,  4518,  5102). 
Finland  (TIAS  6896). 

France  (TIAS  3089.  3883,  4319.  4694,  5128,  5644). 
Germany,  Federal  Repuhlic  (TIAS  3877,  4314,  5120). 
Italy  (TIAS  4016,  4689). 
Japan  (TIAS  4133,  4172,  5553,  6511). 
Netherlands   (TIAS  3S7G.  4339). 
Norway  (TIAS  3S30,  6260,  6849). 
Philippines   (TIAS  6522). 
South  Africa  (TIAS  3885,  5129,  6312). 
Spain  (TIAS  3988,  5990). 
-Sweden  (TIAS  6076,  7000). 
Switzerland  (TIAS  3745.  4236,  4618,  6059). 
Venezuela  (TIAS  44I6,  69'i5). 

C.  Power  applications,  including  fueling  power  reactors : 
India  (TIAS  5446). 

I'nited  Kingdom  (TIAS  6O46). 

D.  Civil  uses  Agreements  for  Cooperation  with  international  organizations. 

1.  EURATOM— Agreement  for  cooperative  intent  (TIAS  4091)  ;  Joint  Pro- 
gram for  research  and  development,  including  fueling  of  power-producing  re- 
actors (TIAS  4173,  5103)  :  Additional  Agreement  for  use  of  si)ecial  nuclear 
material — power  reactor  and  fuel  reprocessing  facilities  (TIAS  4650,  5104, 
5444). 

Authority. — In  addition  to  the  1954  Atomic  Energy  Act,  the  EURATOM 
Cooperation  Act  of  1958. 

2.  International  Atomic  Energy  Agency — Agreement  providing  for  the  U.S. 
making  special  nuclear  material  and  equiimieut  available  to  the  Agency — an 
enabling  agreement  in  support  of  the  varied  program  of  the  IAEA  in  the  peace- 
ful uses  of  atomic  energy  (TIAS  4291). 

Authority. — In  addition  to  the  1954  Atomic  Energy  Act,  the  IAEA  Participa- 
tion Act  of  1957  and  the  Siatute  of  the  IAEA. 

II.    SAFEGUARDS 

A.  Trilateral  safegua.rds  transfer  agreements  among  the  U.S.,  a  "civil  uses" 
agreement  country,  and  the  International  Atomic  Energy  Agency. 

Purpose. — Provides  for  the  application  of  IAEA  safeguards  to  materials  and 
equipment  transferred  from  the  U.S.  under  the  civil  uses  Agreement  for  Co- 
operation. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  IAEA  Statute. 

Argentina   (TiAS  60O4,  6722). 

Australia  (TIAS  6117). 

Austria   (TIAS  .".914,  6816). 

Brazil  (TIAS  6583). 

China.  Rep.  of  (TIAS  .5882,  1228). 

Colombia  (TIAS  1010). 


Note :  The  italicized  TIAS  numbers  represent  agreements  in  effect. 
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Denmark  (TIAS  6Ji59). 

Grefce  (TIAS  J9.7,-'). 

India  (TIAS  7049). 

Indonesia   (TIAS  6.W1). 

Iran  (TIAS  G390,  67. ',1). 

Israel  (TIAS  6027). 

Japan  (TIAS  5429,  6388,  6520). 

Korea  (TIAS  6435) 

Philippines  (TIAS  5879.  6J2//). 

Portugal  (TIAS  5915,  6718). 

South  Africa  (TIAS  5880,  6306). 

Spain  (TIAS  6182). 

Sweden  (not  yet  printed). 

Switzerland  (not  yet  printed). 

Thailand  (TIAS  5861). 

Turkev  (TIAS  6692). 

Venezuela  (TIAS  6J,33). 

Viet  Nam  (TIAS  58M). 

B.  Special  safeguards  agreements  with : 

1.  Canada  (TIAS  6649). 

Purjyose. — Provides  for  the  U.S.  guarantee  of  the  peaceful  use  of  certain  small 
quantities  of  Canadian  natural  uranium  while  they  are  in  the  U.S. 
Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

2.  International  Atomic  Energy  Agency  (TIAS  50O2,  .5621,  6769,  6826). 
Pur/jose. — Provides  for  the  application  of  safeguards  hy  the  IAEA  to  4  U.S. 

reactors,   basically   to  provide  an   opportunity  for  the  Agency   to  gain  "field" 
experience  in  the  development  and  application  of  its  safeguards  system. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  Statute  of  the 
IAEA. 

III.    MUTUAL   DEFEiSrSE   AGREEMENTS 

Purpo.<^e. — Provide  for  the  communication  of  classified  information  on  the 
use  and  effects  of  atomic  weapons  and  provision  of  non-nuclear  parts  of  weap- 
ons systems. 

-4  uthority. — Atomic  Energy  Act  of  1954,  as  amended. 

Australia  (TIAS  J.SSi— information  only). 

Belgium   (TIAS  51.57). 

Canada  (TIAS  3305 — information  only). 

France  (TIAS  //S67). 

Germany,  Fed.  Rep.   (TIAS  ^27 6). 

Greece  (TIAS  ^292). 

Italy   (TIAS  -',76 4). 

Netherlands  (TIAS  -{277). 

Turkey  (TIAS  4278). 

United  Kingdom  (TIAS  3322 — information  only). 

NATO  (TIAS  3521.  .57*;8— information  only). 

Others  having  additional  coverage: 

Canada    (TIAS  4^71 — includes  provision  of  submarine  technology). 

France  (TIAS  4268 — includes  provision  of  submarine  fuel  material). 

United  Kingdom  (TIAS  4078.  4267.  66.59,  6861 — amended  agreement  providing 
for  transfer  of  submarine  technology,  submarine  reactors  and  fuel,  weapons 
manufacture  technology,  and  nuclear  material  and  parts  for  weapons). 

IV.    OTHERS 

A.  "Atoms  for  Peace"  grants  for  research  and  training  equipment  and  ma- 
terials. 

Purpose. — Establish  the  basic  terms  governing  provision  of  financial  grants 
for  the  purchase  of  various  materials  and  equipment  needed  by  universities 
and  hospitals  in  such  disciplines  as  medicine,  agriculture,  and  physics. 

Authority. — Atomic  Energy  Act,  as  amended,  and  Section  419  of  the  Mutual 
Security  Act  of  19.54. 

Argentina  (TIAS  4.508.  .5504). 

Brazil  (TIAS  4.547,  4727,  5337). 
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Chile   (TIAS  4457). 

China,  Rep.  of  (TIAS  4371). 

Colombia   (TIAS  4421). 

Guatemala   (TIAS  448.'5). 

India  (TIAS  4505,  5288). 

Ireland  (TIAS  44.53). 

Israel  (TIAS  4655). 

Korea  (TIAS  4017). 

Lebanon  (TIAS  4343). 

New  Zealand  (TIAS  4445). 

Peru  (TIAS  4304). 

Yugoslavia  (TIAS  4731). 

B.  N.S.  "Savannah". 

Purpose. — Establish  understandings  regarding  the  operation  of  the  N.S.  "Sa- 
vannah". 

Authority. — Atomic  Energy  Act  of  1954,  as  amended,  and  Safety  of  Life  at 
Sea  Convention. 

Belgium  (TIAS  5460). 

China,  Rep.  of  (TIAS  6303). 

Denmark  (TIAS  5612). 

Germany,  Fed.  Rep.  (TIAS  5223). 

Greece  (TIAS  5099.  6216). 

Ireland  (TIAS  5651). 

Italy  (TIAS  5099,  5938). 

Netherlands  (TIAS  5357,  5358,  5892). 

Norway  (TIAS  5576). 

Portugal  (TIAS  5740). 

Spain  (TIAS  5620). 

Sweden  (TIAS  5613). 

United  Kingdom  (TIAS  5633,  6288). 

Yugoslavia  (TIAS  6326). 

O.  Australia-U.S.  cooperative  study  of  the  radioactivity  of  the  upper  atmos- 
phere by  balloons  (TIAS  Jf739,  5231,  6017,  6078,  6092,  6680). 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 

D.  Cooperative  programs  on  uranium  reconnaissance  with  a  view  to  develop- 
ing sources  available  to  the  U.S. : 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 
Brazil  (TIAS  3385,  3872,  3964,  4537). 
Chile  (TIAS  3912,  4396). 

E.  Mexico-IAEA-U.S.  desalting  agreement  (TIAS  5874). 

Purpose — Provided  for  joint  study  group  to  make  a  preliminary  assessment 
of  the  technical  and  economic  practicability  of  a  dual-purpose  reactor  (produce 
fresh  water  and  electricity)  in  border  areas. 

Authority. — Atomic  Energy  Act  of  1954,  as  amended. 


Department  of  Transportation, 
The  Secretary  of  Transportation, 

Washington,  B.C.,  April  10,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation,  of  Powers, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Ervin  :  This  is  in  response  to  your  letter  of  March  20,  1972, 
requesting  a  list  of  all  executive  agreements  with  foreign  states,  which  this 
Department  has  participated  in  since  World  War  II. 

Enclosed  is  a  list  of  the  agreements,  below  the  diplomatic  level,  to  which 
this  Department  is  a  party.  The  Department  of  State  has  agreed  to  prepare 
and  submit  a  list  of  the  international  agreements  negotiated  at  the  diplomatic 
level. 

Sincerely, 

John  A.  Volpe. 
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The  General  Counsel  of  the  Treasltry, 

Washhigton,  D.C.,  April  10,  1972. 
Hon.  Sam  J.  Ervin,  Jr., 

Vhairmnn,  Snhconirniftee  on  Separation  of  Powers, 
Committee  on  the  Judiciary, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Mr.  Chahjman  :  Pursuant  to  your  request  of  March  30,  1972,  there  is 
transmitted  herewith  a  list  of  executive  agreements  in  which  this  Department 
has  participated  since  World  War  II. 
Sincerely  yours, 

Roy  T.  Englat 
Acting  General  Counsel. 

TREASURY  DEPARTMENT 

Executive  Agreements  Participated  in  Since  World  War  II 

CUSTOMS 

1.  Protocol  modifying  the  Convention  of  July  5,  1890,  relating  to  the  creation 
of  an  international  union  for  the  publication  of  Customs  tariffs.  Entered  into 
force  for  the  United  States,  February  15,  1957,  8  UST  1669. 

2.  Convention  establishing  a  Customs  Cooperation  Council.  Entered  into 
force  for  the  United  States,  November  5,  1970,  22  UST  320. 

Pursuant  to  our  joining  the  Customs  Cooperation  Council,  the  United  States: 
has  adopted  a  number  of  recommendations  of  the  Council.  Specifically,  we 
have  accepted  the  "Recommendation  for  the  Pooling  of  Information  concerning 
Persons  Convicted  of  Customs  Offenses,"  the  "Recommendation  of  the  Customs 
Cooperation  Coimcil  on  the  Pooling  of  Information  concerning  Customs 
Fraud,"  and  the  "Recommendation  of  the  Customs  Cooperation  Council  on  the 
Spontaneous  Exchange  of  Information  concerning  Illicit  Traffic  in  Narcotic 
Drugs  and  Psychotropic  Substances." 

3.  Agreement  providing  tariff  concessions  on  certain  items.  Entered  inta 
force  for  the  United  States,  July  25,  1955,  6  UST  6229. 

4.  International  convention  to  facilitate  the  importation  of  commercial  sam- 
ples and  advertising  material.  Entered  into  force  for  the  United  States,  Octo- 
ber 17,  1957,  8  UST  1^36. 

5.  Chistoms  convention  regarding  E.C.S.  carnets  for  commercial  samples.  En- 
tered into  force  for  the  United  States,  March  3.  1969,  20  UST  120. 

6.  Customs  convention  on  containers.  Entered  into  force  for  the  United 
States,  March  3.  1969.  20  UST  301. 

7.  Customs  c(mvention  on  the  international  transport  of  goods  under  cover  of 
TIR  carnets.  Entered  into  force  for  the  United  States,  March  3,  1969,  20 
UST  184. 

8.  Customs  convention  on  the  temporary  importation  of  professional  equip- 
ment. Entered  into  force  for  the  United  States,  March  3,  1969,  20  UST  .33. 

9.  Custcms  convention  on  the  A.T.A.  carnet  for  temporary  admission  of 
goods.  Entered  into  force  for  the  United  States,  March  3.  1969,  20  UST  58. 

All  of  these  agreements  were  entered  into  with  the  advice  and  consent  of 
the  Senate,  the  exact  dates  being  cited  within  the  United  States  Treaty  series, 
except  for  the  agreement  providing  tariff  concessions  on  certain  items,  which 
was  made  pursuant  to  the  Act  of  July  8,  1954,  c.466,  68  Stat.454. 

Office  of  the  Assistant  Secretary  for  International  Affairs 

Executive  agreements  negotiated  since  World  War  II  by  the  Treasury  De- 
partment with  citations  to  relevant  authority  (dates  refer  to  Annual  Reports 
of  the  Secretary  of  the  Treasury,  which  are  transmitted  to  Congress,  and 
which  describe  or  contain  the  cited  agreements).  Unless  otherwise  indicated, 
these  agreements  were  entered  into  pursuant  to  Section  10  of  the  Gold  Reserve 
Act  of  1934. 
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1945 

Extension  of  stabilization  agreement  of  1941  between  the  United  States  and 
Mexico. 

Extension  of  1942  agreement  between  the  United  States  and  Cuba  on  the 
sale  of  gold  to  Cuba. 

Acceptance  of  United  States  membership  in  the  International  Monetary 
Fund  and  the  International  Bank  for  Reconstruction  and  Development,  specifi- 
cally authorized  by  the  Act  of  July  31,  1945,  P.L.  171,  59  Stat.  512. 

1946 

Anglo-American  Financial  Agreement  of  December  6,  1945,  specifically  au- 
thorized by  P.L.  509,  79th  Cong.,  S.J.  Res.  138. 

1947 
Executive  of  new  U.S.-Mexican  stabilization  agreement. 

1949 
Agreement  supplementing  U.S.-Mexican  stabilization  agreement  of  May  1947. 

1952 

Execution  of  a  new  stabilization  agreement  between  the  United  States  and 
Mexico. 

1953 

Execution  of  new  stabilization  agreement  between  the  United  States  and 
Mexico. 

1954 

Execution  of  new  stabilization  agreement  between  the  United  States  and 
Peru. 

1955 

Extension  of  the  1954  stabilization  agreement  between  the  United  States  and 
Peru. 

Acceptance  of  membership  for  the  United  States  in  the  International  Fi- 
nance Corporation,  specifically  authorized  by  the  Act  of  August  11,  1955,  P.O. 
350,  69  Stat.  669,  as  amended. 

3956 

Execution  of  a  new  exchange  agreement  between  the  United  States  and  Mex- 
ico. 

Execution  of  the  1955  exchange  agreement  between  the  United  States  and 
Peru. 

Execution  of  a  new  exchange  agreement  between  the  United  States  and 
Chile. 

1957 

Amendment  to  the  Anglo-American  Financial  Agreement  of  1945,  specifically 
authorized  by  P.L.  509,  79th  Cong.,  S.J.  Res.  138. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Bo- 
livia. 

Extension  of  the  1955  exchange  agreement  between  the  United  States  and 
Peru. 

Extension  of  the  1956  exchange  agreement  between  the  United  States  and 
Chile. 

1958 

Execution  of  new  exchange  agreement  between  the  United  States  and  Para- 
guay. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Nica- 
ragua. 

Extension  of  the  1957  exchange  agreement  between  the  United  States  and 
Bolivia. 
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Extension  of  the  1956  exchange  agreement  between  the  United  States  and 
Mexico. 

Execution  of  a  new  exchange  agreement  between  the  United  States  and 
Peru. 

Extension  of  the  1956  exchange  agreement  between  the  United  States  and 
Chile. 

1959 

Acceptance  of  membership  for  the  United  States  in  the  Inter-American  De- 
velopment Bank,  specifically  authorized  by  the  Act  of  August  7,  1959,  P.L. 
86-147,  73  Stat.  299,  as  amended. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Argen- 
tina. 

1960 

Extension  of  the  1956  exchange  agreement  between  the  United  States  and 
Mexico. 

Acceptance  of  membership  in  the  International  Development  Association, 
specifically  authorized  by  the  Act  of  June  30,  1960,  P.L..  86-565,  74  Stat.  293,. 
as  amended. 

1961 

Execution  of  new  exchange  agreement  between  the  United  States  and  Brazil 
on  May  17,  1961. 

1962 

Execution  of  new  exchange  agreement  between  the  United  States  and  El 
Salvador. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Costa 
Rica. 

Extension  of  1959  exchange  agreement  between  the  United  States  and  Argen- 
tina. 

Execution  of  new  exchange  agreement  between  the  United  States  and  the 
Philippines. 

1963 

U.S.  adherence  to  the  special  borrowing  arrangements  of  the  International 
Monetary  Fund,  specifically  authorized  by  Act  of  June  19,  1962,  P.L.  87-490,. 
76  Stat.  105. 

Extension  of  1962  exchange  agreement  between  the  United  States  and  the 
Philippines. 

1964 

Extension  of  the  1956  exchange  agreement  between  the  United  States  and 
Mexico. 

1965 

Amendment  to  1961  exchange  agreement  between  the  United  States  and  Bra- 
zil. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Chile. 

1966 

Execution  of  new  exchange  agreement  between  the  United  States  and  Mex- 
ico. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Vene- 
zuela. 

Execution  of  new  exchange  stabilization  agreement  between  the  United; 
States  and  Colombia. 

1967 

Acceptance  of  United  States  membership  in  the  Asian  Development  Bank^ 
specifically  authorized  by  the  Act  of  March  16,  1966,  P.L.  89-369,  80  Stat.  73. 

Settlement  of  1929  loan  to  Greece,  specifically  authorized  by  Act  of  Novem- 
ber 5,  1966,  P.L.  89-766,  80  Stat.  1314. 
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1968 

Acceptance  of  an  amendment  to  the  articles  of  the  International  Monetary 
Fund  establishing  Special  Drawing  Rights,  specifically  authorized  by  Act  of 
June  19,  1968,  P.L.  90-349,  82  Stat.  188. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Mex- 
ico. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Nica- 
ragua. 

Execution  of  new  exchange  agreement  between  the  United  States  and  Vene- 
zuela. 

Execution  of  new  exchange  agreement  between  the  United  States  and 
Argentina. 

1970 

Extension  of  the  1968  exchange  agreement  between  the  United  States  and 
Mexico. 

Tax 

(1)  Defense  Expenditures — Exemption  from  Taxation. 

Note. — The  agreements  in  this  group  relate  to  exemption  from  taxes,  duties, 
fees,  and  charges  in  the  foreign  countries  with  respect  to  expenditures  by  or 
on  behalf  of  the  United  States  in  such  foreign  countries  for  goods,  facilities, 
and  services  for  the  common  defense  effort,  including  expenditures  for  United 
States  foreign  aid  programs.  The  agreements  are,  in  a  broad  sense,  in  imple- 
mentation of  agreements  dealing  with  mutual  defense  assistance,  mutual  secu- 
rity, and  foreign  aid. 

(a)  Authority — 

P.L.  82-165,  Mutual  Security  Act  of  1951,  October  10,  1951,  65  Stat.  373,  22 
U.S.C.  1651  et  seq.  (see  espec.  1672),  as  amended:  P.L.  82-400,  June  20,  1952, 
66  Stat.  141 ;  P.L.  83-118,  July  16,  1953,  67  Stat.  152 ;  P.L.  83-665,  August  26, 
1954,  68  Stat.  832. 

P.L.  83-665,  Mutual  Security  Act  of  1954,  August  26,  1954,  68  Stat.  832,  22 
U.S.C.  1750  et  seq.,  as  amended:  P.L.  84-138,  July  8,  1955,  69  Stat.  283;  P.L. 
84-726,  July  18,  1956,  70  Stat.  555. 

(b)  Agreements — 18. 

1952—11.  TIAS  2477  (Japan),  2538  (Luxembourg),  2546  (Denmark),  2556 
(France),  2557  (Iceland),  2559  (United  Kingdom),  2563  (Netherlands),  2566 
(ItalT),  2655  (France),  2719  (Belgium),  2720  (Norway) 

1953—4.  TIAS  2775  (Greece),  2784  (Portugal),  2871  (Yugoslavia),  3120 
Netherlands) 

1954—2.  TIAS  2996   (Turkey),  3360  (Fed.  Rep.  of  Germany) 

1956—1.  TIAS  3712  (France) 

(2)  Taxation,  DouMe — Shipping  and  Aircraft  Profits. 

Note. — The  agreements  in  this  group  accord,  on  a  reciprocal  basis,  exemption 
from  income  tax  on  earnings  from  the  operation  of  ships  or  aircraft.  Prior  to 
1943  a  number  of  agreements  were  made  under  the  same  or  similar  authority 
for  tax  exemption  with  respect  to  shipping  profits. 

(a)  Authority — 

P.L.  76-1,  Internal  Revenue  Code  of  1939,  sees.  212  (b)  and  231  (d),  53 
Stat.  76.  26  U.S.C.  212  (b),  231  (d),  as  amended:  P.L.  80-514,  May  4,  1948,  62 
Stat.  210. 

P.L.  83-591,  Internal  Revenue  Code  of  1954,  August  16,  1954,  sees.  872,  883, 
68A  Stat.  3,  280,  283,  26  U.S.C.  872,  883. 

(b)  Agreements — 7. 

i.9^7— 1.  TIAS  1596  (Finland,  shipping). 

19.50—1.  TIAS  2088  (Argentina,  shipping  and  aircraft). 

195.1—1.  TIAS  2858  (Belgium,  aircraft). 

195 J,— 1.  TIAS  3003  (Fed.  Rep.  of  Germany,  aircraft). 

1961—1.  TIAS  4916  (Colombia,  shipping  and  aircraft). 

1962 — 1.  TIAS  52.55  (Iceland,  shipping  and  aircraft). 

196-'i — 1.  TIAS  5635  (Mexico,  shipping  and  aircraft). 

1972-1.  TIAS  72S2  (China). 

(3)  Taxation,  Double — Lease  and  Operation  of  Ships  or  Aircraft. 

Note. — This  is  an  understanding  regarding  interpretation  and  application  of 
Article  V  of  the  1954  income-tax  convention  with  Japan  with  respect  to  income 
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from  the  operation  in  international  traffic  of  ships  or  aircraft  leased  on  a 
bareboat  or  full  ba^is. 

(a)  Authority — 

Convention  for  the  avoidance  of  double  taxation  and  the  prevention  of  fiscal 
evasion  with  respect  to  taxes  on  income,  signed  at  Washington  April  16,  1954, 
TIAS  3176,  6  UST  149. 

U.S.  Constitution,  Art.  II,  sec.  1  ("executive  Power"). 

(b)  Agreements — 1. 
J971—1.  TIAS  7216  (Japan). 

(4)  Treaties — Duration  or  Territorial  Application — Extension 

Notes. — 1.  Article  XXVII  of  the  income-tax  convention  of  1948  with  the 
Netherlands  and  Article  XXII  of  the  income-tax  convention  of  1945  with  the 
United  Kingdom  provide  that  either  Contracting  State  may,  by  a  written  noti- 
fication to  the  other,  declare  a  desire  for  extending  operation  of  the  convention 
in  whole  or  in  part  to  overseas  territories,  such  extension  to  be  effective  upon 
an  affirmative  response  from  the  other  Contracting  State.  The  Netherlands  and 
the  United  Kingdom  gave  notifications  of  a  desire  to  extend  operation  of  the  re- 
spective conventions  to  the  Netherlands  Antilles  and  certain  British  territories. 
After  Senate  approval  of  the  prctposed  extensions,  the  United  States  responded 
affirmatively.  TIAS  3367  and  4141  contain  texts  of  the  notes  exchanged. 

2.  Tlie  supplementary  protocol  of  1965  with  Belgium  modifying  the  income- 
tax  convention  of  1948  as  amended  entered  into  force  on  August  29,  1966.  Arti- 
cle II  (5)  provides  that  the  protocol  shall  remain  in  effect  as  to  income  of 
calendar  years  or  taxable  years  (or  in  the  case  of  taxes  payable  at  source, 
payments  made)  prior  to  January  1,  1968,  or  such  subsequent  date,  not  later 
than  January  1,  1971,  agreed  to  by  the  Contracting  States  through  an  ex- 
change of  diplomatic  notes.  TIAS  6394  is  an  exchange  of  notes  in  which  the 
two  Governments  agree  that  the  protocol  shall  remain  in  effect  as  to  income  .  .  . 
prior  to  January  1,  1971. 

3.  Article  5  (3)  of  the  income-tax  convention  of  1966  with  Trinidad  and  To- 
bago provides  in  effect  that  the  convention  shall  terminate  <m  December  31, 
19(.!7,  unless  the  two  Contracting  States,  on  or  before  that  date,  agree  by  notes 
exchanged  through  diplomatic  channels  to  continue  the  convention  in  effect  for 
the  following  year.  By  notes  exchanged  on  December  19,  1967  (TIAS  6400)  the 
duration  of  the  convention  was  continued  through  1968,  and  by  notes  ex- 
changed on  December  31,  1968  (TIAS  )  the  duration  was  continued 
througli  1969. 

(a)  Authority, — 

Convention  with  respect  to  taxes  on  income  and  certain  other  taxes,  with 
the  Netherlands,  signed  at  Washington  April  29,  1948,  TIAS  1855,  62  Stat. 
1757,  as  supplemented  by  protocol  signed  at  Washington  June  15,  1955,  TIAS 
3366.  6  UST  3696. 

Convention  for  the  avoidance  of  double  taxation  and  the  prevention  of  fiscal 
evasion  with  I'espect  to  taxes  on  income,  with  the  United  Kingdom,  signed  at 
Washington  April  16,  1945,  TIAS  1546,  60  Stat.  1377,  as  modified  by  supple- 
mentary protocol  signed  at  Washington  May  25,  1954,  TIAS  3165.  6  UST  37. 

I'rot'scnl  with  Belgium,  signed  at  Brussels  May  21,  196.5,  modifying  and  sup- 
plementing the  income-tax  convention  of  October  28,  1968,  as  amended  (TIAS 
2833.  4  UST  1647;  TIAS  2833,  4  UST  1672:  TIAS  4280,  10  UST  1358),  for  the 
avoidance  of  double  taxation,  TIAS  6073,  17  UST  1142. 

Convention  for  the  avoidance  of  double  taxation  and  the  prevention  of  fiscal 
evasion  with  respect  to  taxes  on  income  and  the  encouragement  of  interna- 
tional trade  and  investment,  with  Trinidad  and  Tobago,  signed  at  Port  of 
Spain  December  22,  1966,  TIAS  6400,  18  UST  3091. 

U.S.  Constitution,  Art.  II,  sec.  1  (""executive  Power"). 

(b)  Agreements — 5. 

1955—1.  TIAS  3367  (Netherlands). 

195S—1.  TIAS  4141  (United  Kingdom). 

1967—2.  TIAS  6394  (Belgium),  6400  (Trinidad  and  Tobago). 

1968—1.  TIAS  6609  (Trinidad  and  Tobago). 

(5)  Treaties — Territorial  Applieation — Dependencies  and  New  States. 

Note. — In  normal  circumstances,  after  a  treaty  or  other  international  agree- 
ment has  been  applied,  in  accordance  with  its  terms,  to  dependent  overseas  ter- 
ritories, it  is  considered  as  continuing  to  apply  to  such  territory  after  it  be- 
comes an  independent  new  state  in  the  absence  of  action  to  the  contrary  by 
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either  or  both  of  the  parties  concerned  (i.e.,  the  United  States  and/or  the  new 
state).  The  same  rule  applies  where  a  federated  dependent  territory  is  divided 
into  two  or  more  dependent  territories  (as  in  the  case  of  the  Federation  of 
Rhodesia  and  Nyasaland,  which  became  Southern  Rhodesia,  Northern  Rhode- 
sia, and  Nyasaland).  In  some  cases,  it  has  been  considered  expedient  to  ex- 
change diplomatic  communications  in  which  the  understanding  is  confirmed 
with  respect  to  the  continuing  application.  With  respect  to  certain  treaties  be- 
tween the  United  States  and  the  United  Kingdom,  there  have  been  exchanges 
of  communications  with  Botswana,  Ghana,  Kenya,  Lesotho,  Malawi,  and  Tan- 
zania, and  also  an  exchange  of  communications  with  the  United  Kingdom  in 
regard  to  Southern  Rhodesia,  Northern  Rhodesia,  and  Nyasaland.  With  respect 
to  certain  treaties  between  the  United  States  and  France,  there  has  been  an 
exchange  of  communications  with  the  Republic  of  the  Congo,  Brazzaville. 
These  exchanges  do  not  involve  any  new  commitment. 

(a)  Authority — U.S.  Constitution,  Art.  11,  sec.  1   ("executive  Power"). 

(b)  Agieements — 9. 

1967—2.  TIAS  6328  (Malawi),  6383  (Lesotho). 
(6)    Treaties — Texts — Correction  or  Interpretation. 

Note. — In  a  few  instances,  texts  of  treaties  as  prepared  for  signature  have 
contained  errors  of  a  typographical  character.  In  the  cases  of  bilateral  treat- 
ies, it  has  been  possible  for  the  United  States  and  the  other  country  concerned 
to  exchange  notes  confirming  the  understanding  with  respect  to  the  correction 
of  the  errors.  In  the  case  of  a  multilateral  treaty,  a  "proces  verbal  of  rectifi- 
cation" or  similar  document  was  adopted.  With  respect  to  the  1951  security 
treaty  with  Japan  and  the  1952  administrative  agreement  under  Article  III  of 
that  treaty,  the  United  States  and  Japan  exchanged  notes  in  1957  to  confirm 
the  understanding  that  they  "were  so  drafted  as  to  be  fully  compatible  with 
the  obligations  contained  in  the  United  Nations  Charter"  and  were  to  be  so  in- 
terpreted. The  treaties  to  which  references  were  made  below,  in  the  order  in 
which  listed,  are : 

Estate-tax  convention  of  February  20,  1950  with  Greece,  TIAS  2901,  5 
UST  12 : 

International  Convention  on  the  Safety  of  Life  at  Sea,  1948,  opened  for 
signature  at  London  June  10,  1948,  TIAS  2495,  3  UST  3450 ; 

Security  Treaty  of  September  8,  1951  with  Japan,  TIAS  2491,  3  UST 
3329,  and  administrative  agreement  under  Article  III  of  that  Treaty,  TIAS 
2492,  3  UST  3341 ; 

Income-tax  convention  of  February  20,  1950  with  Greece,  TIAS  2902,  5 
UST  47 ; 

International  Convention  for  the  Safety  of  Life  at  Sea,  1960,  done  at 
London  June  17,  1960,  TIAS  5780,  16  UST  185 ; 

Extradition  Convention  of  December  10,  1962  with  Israel,  TIAS  5476,  14 
UST  1707. 

(a)  Authority — U.S.  Constitution,  Art.  II,  sec.  1   ("executive  Power"). 

(b)  Agreements — 6. 

igsj^ — 1.  TIAS  3032  (Greece,  correction  of  text  of  estate-tax  convention). 
19G1 — 1.  TIAS  4951  (Greece,  correction  of  text  of  income-tax  convention). 


U.S.  Information  Agency, 
Washington,  D.G.,  April  16,  1912. 
Hon.  Sam  J.  Ebvin,  Jr., 
TJ.S.  Senate. 

Dear  Senator  Ervin  :  This  letter  is  in  response  to  your  inquiry  of  March  30, 
1972  concerning  executive  agreements  with  foreign  countries  which  affect  our 
Agency's  operations  abroad. 

During  the  recent  authorization  hearings  before  the  Senate  Foreign  Rela- 
tions Committee,  we  were  requested  to  submit  this  same  information  to  the 
Committee  Staff.  The  attached  is  a  copy  of  our  response  to  the  Senate  Foreign 
Relations  Committee  which  I  hope  will  also  serve  the  needs  of  your  subcom- 
mittee. 
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Please  note  that  some  of  the  agreements  are  classified.  These  classifications 
have  been  applied  at  the  request  of  the  other  foreign  governments  at  the  time 
the  agreements  were  negotiated.* 
Sincerely, 

Charles  D.  Ablard, 
General  Counsel  and  Congressional  Liaison. 

UNITED    STATES   INFORMATION   AGENCY 

Office  of  Assistant  Director  for  Africa  (IAA) 

The  United  States  has  a  Government-to-Government  Cultural  Agreement, 
which  affects  USIA  operations,  with  onlj'  one  African  country,  Guinea.  The 
Agreement  entered  into  force  in  October  1959.  The  intent  of  the  Agreement 
states :  "To  encourage  and  facilitate  in  its  territory  if  it  is  so  desired  by  both 
parties  the  conduct  of  cultural  activities  and  the  establishment  of  libraries, 
cultural  institutes,  or  other  forms  of  cultural  centers  by  the  other  Govern- 
ment." 

The  United  States  opened  a  Cultural  Center  in  Guinea  in  1961 ;  Guinea  had 
never  indicated  an  interest  in  opening  one  in  the  United  States.  In  1966,  the 
Government  of  Guinea  closed  down  all  foreign  Cultural/Information  Center  ac- 
tivity. Since  then,  USIS  has  conducted  a  modified  operation  as  the  Cultural 
Section  of  the  Embassy. 

Further,  in  1963  and  1965  agreements  were  signed  between  USIS  Addis 
Ababa  and  the  Ethiopian  Ministry  of  Education  under  which  USIS  undertook 
to  provide  the  following  assistance  to  existing  school  libraries  or  secondary 
schools  in  six  to  eight  cities  in  Ethiopia  : 

1.  book  collections  supplemented  by  regular  book  orders  and  periodical  sub- 
scriptions ; 

2.  library  furniture  and  equipment ; 

3.  film  projection  equipment  and  collections  of  USIS  documentary  films  on 
loan  ; 

4.  a  trained  librarian  to  operate  each  library,  and  library  and  film  projection 
training  for  Ministry  of  Education  employees  who  would  be  assigned  initially 
as  assistant  librarians ; 

5.  necessary  minor  refurnishing  of  libraries  (e.g.  painting,  cleaning,  etc.)  ; 

6.  cataloguing  of  library  volumes  ; 

7.  periodic  supervisory  visits  by  trained  members  of  USIS. 
The  Ministry  of  Education  undertook  to  provide  the  following : 

1.  rent  free  space  and  utilities  in  the  secondary  schools  ; 

2.  the  salary  and  expenses  of  one  assistant  librarian ; 

3.  necessary  local  transport  and  handling  of  library  materials  for  libraries ; 

4.  custodial  care  for  the  premises  so  as  to  maintain  a  proper  appearance. 

It  was  further  provided  that  operation  of  the  library  rooms  would  be  turned 
over  to  the  Ministry  of  Education  at  a  mutually  agreed  time,  but  no  sooner 
than  three  years  from  the  date  of  their  opening.  USIS,  however,  has  continued 
to  operate  them  in  the  six  cities  where  the  agreements  were  implemented. 

RADIO  broadcasting  FACILITIES  AGREEMENT  WITH  LIBERIA,  AUGUST  13,  1959 

1.  USG  authorized  to  construct  and  operate  radio  facilities  including  trans- 
mitters up  to  500  KW  power  each. 

2.  USG  to  conduct  training  program,  in  order  to  make  maximum  use  of  Li- 
berian  Nationals  in  construction  and  operation  of  these  facilities. 

3.  Agreement  is  effective  for  40  years. 

Office  of  Assistant  Director  for  East  Asia  &  Pacific  (IEA) 

New  Zealand  and  Australia:  Both  Posts  have  contracts  with  their  host  coun- 
tries' respective  Postal  Departments  to  monitor  the  Wireless  Pile  since  neither 
Post  has  the  necessary  equipment  to  do  so. 

Hong  Kong:  The  Cultural  Center  in  Hong  Kong  is  in  rented  space,  separate 
from  the  Consulate,  and  consists  of  a  library  and  a  film  screening  room.  It  has 
a  license  to  operate  issued  by  the  Hong  Kong  Commissioner  of  Police  in  1963 


♦  Note :  Confidential  materials  deleted  from  the  attachments. 
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and  renewed  annually  since  that  date.  Following  is  the  Post's  explanation  of 
the  reason  for  the  licensing : 

The  laws  of  Hong  Kong  (Chapter  172,  revised  1970,  places  of  public  enter- 
tainment ordinance)  specify  in  section  4,  "It  shall  not  be  lawful  for  any  per- 
son to  keep  or  use  any  place  of  public  entertainment  without  a  license  to  be 
granted  as  hereinafter  provided.  .  .  ."  Such  a  "place  of  public  entertainment" 
is  defined  as  "any  place  on  which  there  is  any  building,  erection  or  structure, 
whether  temporary  or  permanent,  capable  of  accommodating  the  public."  The 
law  defines  "entertainment"  as  including  "any  concert,  stage  play,  stage  per- 
formance or  other  musical,  dramatic  or  theatrical  entertainment  or  any  part 
thereof,  any  cinematographic  display,  lecture,  storytelling,  circus,  exhibition  of 
pictures,  photographs  or  books,"  etc.,  Provisions  of  the  ordinance  apply  whether 
or  not  admission  is  paid. 

The  ordinance  confers  on  the  Governor  power  to  set  standards  of  construc- 
tion and  interior  arrangement,  fire  and  other  safety  and  sanitary  standards, 
and  provisions  necessary  for  the  maintenance  of  peace  and  good  order.  It  also 
provides  for  government  censorship  of  all  films,  posters,  pictures,  figures  and 
related  advertisement  texts. 

Although  the  Governor  of  the  colony  has  power  to  grant  exemptions,  provi- 
sions of  the  ordinance  apply  routinely  to  all  theaters,  lecture  and  exhibit  halls 
and  similar  public  places.  USIS  has  never  sought  exemption.  The  USIS  Cul- 
tural Center  was  originally  licensed  in  August  11*63  and  has  obtained  renewal 
of  the  license  annually  since  then.  The  current  license,  number  9855  dated  29 
July  1971,  is  endorsed  "Licensed  for  the  presentation  and  carrying  on  of  'lec- 
tures, exhibition  of  pictures,  photographs  or  books  and  film  shows'  subject  to 
the  observance  of  the  conditions  specified  on  the  permit  issued  under  section  8 
of  the  places  of  public  entertainment  ordinance,  chapter  172,  by  the  Commis- 
sioner of  Police  on  each  and  every  occasion." 

The  license  carries  further  a  printed  warning  notice  as  follows:  "(a)  In  ad- 
dition to  this  license  you  are  required  by  section  8  of  the  places  of  public  en- 
tertainment ordinance,  cap.  172.  to  obtain  a  permit  from  the  Commissioner  of 
Police.  It  is  an  offense  to  advertise,  present  or  carry  on  any  public  entertain- 
ment witlioiit  a  permit. 

"(b)  If  this  license  is  in  respect  of  a  cinematograph  display,  the  film  and 
every  poster,  picture  and  figure  to  be  exhibited  and  the  text  of  every,  advertise- 
ment must  be  approved  for  exhibition  under  the  film  censorship  regulations." 

Application  of  this  licensing  and  permit  procedure  to  the  USIS  Cultural  Cen- 
ter is  routine  for  all  public  establishments  in  Hong  Kong  and  is  in  no  way  dis- 
criminatory. 

RADIO   BROADCASTING  FACILITIES   AGREEMENT    WITH    JAPAN 

(Article   VIII   of  the   Okinawa    Reversion    Agreement   of  June   17,    1971,    and 

subsidiary  agreements) 

1.  Japan  agrees  to  continued  operation  of  VOA  station  on  Okinawa  for  five 
years. 

2.  Japan  will  reimburse  VOA  up  to  $16  million  for  actual  construction  costs 
of  a  comparal)le  substitute  facility  outside  Japan. 

3.  Should  iniforeseen  circumstances  prevent  completion  of  construction  of  a 
substitute  VOA  facility  outside  Japan  within  the  five-year  period,  Japan  will 
permit  VOA  Okinawa  to  continue  operation  until  the  substitute  facility  is  com- 
pleted. 

4.  USG  solely  responsible  for  programs  on  VOA  Okinawa,  but  Japan  has 
right  to  express  its  views  on  such  programs  and  USG  will  respect  the  views  so 
expressed. 

RADIO  BROADCASTING  FACILITIES  AGREEMENT  WITH  PHILIPPINES,  MAY  6,  1963 

1.  USG  given  right  to  construct  and  operate  radio  broadcasting  facilities,  in- 
cluding the  "new  and  very  powerful  radio  l)roadcasting  facility  envisaged  to  be 
constiiicted  under  this  Agreement"  (i.e.,  Tinang). 

2.  GOP  to  have  use  of  USG  shortwave  facilities  at  Malolos,  Poro,  and  Tin- 
ang without  cost,  during  hours  and  under  conditions  to  be  mutually  agreed  on. 

3.  USG  to  pi'ovide  training  for  one-year  periods  (and  salary  costs)  for  two 
Philippine  Nationals  nominated  by  GOP  each  year. 
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4.  GOP  given  title  to  the  Guiguinto  receiving  station  and  to  the  Malolos 
transmitting  station. 

5.  Either  Government  may  terminate  upon  18  months'  notice ;  however,  such 
notice  cannot  be  given  prior  to  the  date  Tinang  is  operational. 

6.  If  the  GOP  terminates  before  Tinang  has  operated  for  ten  years,  GOP 
will  acquire  title  to  Tinang  for  pro  rata  share  of  capital  cost.  However,  USG 
may  remove  the  transmitters  and  related  equipment  and  adjust  the  capital 
cost  accordingly. 

7.  On  termination  of  the  agreement,  GOP  may  negotiate  for  acquisition  of 
Poro  and  Bagnio  stations.  Failing  a  satisfactory  negotiation,  the  USG  may  re- 
move the  facilities  from  the  Philippines. 

RADIO  BROADCASTING  FACILITIES  AGREEMENT  WITH  THAILAND,  AUGUST  11,  1965 

1.  USG  authorized  to  construct  and  operate  megawatt  MW  station.  Costs  to 
be  borne  by  USG  except  RTG  to  pay  for  land,  i/^  cost  of  the  power  substation 
and  power  transmission  lines,  and  its  proportionate  share  of  the  power  operat- 
ing costs. 

2.  USG  and  RTG  to  share  use  of  the  megawatt  according  to  time  schedule 
specified  in  the  agreement. 

3.  RTG  given  nominal  title  (for  one  baht)  to  megawatt  station. 

4.  USG  to  provide  and  install  100  KAY  MW  transmitter,  antenna  system  and 
related  equipment  at  station  to  be  operated  by  RTG. 

5.  USG  to  assist  in  upgrading  RTG  shortwave  radio  facilities  in  the  amount 
of  $250,000. 

6.  Agreement  is  effective  for  15  years  after  the  megawatt  operational. 

7.  During  final  year  of  this  period,  negotiations  will  be  held  on  extension  or 
changes.  If  agreement  is  not  reached,  agreement  can  he  terminated  after  18 
month  notice,  in  which  case  the  RTG  agrees  to  sell  the  megawatt  back  to  USG 
for  one  baht. 

Office  of  Assistant  Director  for  Soviet  Union  and 
East  Europe  (IEE) 

USSR:  Activities  under  the  US-USSR  Exchanges  Agreement,  including  ex- 
Jiibits  and  the  distribution  of  America  Illu-^trated,  are  administered  by  USIA, 
although  the  Agreement  does  not  mention  USIA  per  se. 

Poland:  Distribution  of  the  Polish  edition  of  America  Illustrated  in  Poland 
was  arranged  by  an  Agreement  between  the  USA  and  Poland  effected  by  an 
Exchange  of  Notes  on  May  30,  1958.  No  other  subject  was  treated  in  this 
Agreement. 

Bomania:  An  "Understanding"  to  provide  for  the  establishment  and  opera- 
tion of  reciprocal  library  facilities  was  signed  in  Bucharest  on  August  3,  1969. 

Office  of  Assistant  Director  for  Latin  America  (ILA) 

USIA  has  no  Government  to  Government  agreement  in  Latin  America.  In 
the  field  USIS  administers  the  activities  of  the  Educational  Exchange  Agree- 
ment in  eight  South  American  countries :  Colombia,  Ecuador,  Peru,  Chila,  Bra- 
zil, Paraguay,  Uruguay,  and  Argentina.  The  Agreements  were  negotiated  by 
the  Department  of  State  with  the  Governments  concerned  and  signed  by  U.S. 
Ambassadors  and  ofiicials  of  Foreign  Ministries  in  the  countries  involved. 

Office  of  Assistant  Director  for  Near  East  and  North  Africa   (INE) 

There  is  a  radio  braodcasting  facilities  agreement  with  the  Government  of 
Morocco  providing  for  the  operation  of  the  VOA  transmitter  station  at  Tan- 
gier. 

Office  of  Assistant  Director  West  Europe  (IWE) 

On  behalf  of  USIA  the  Embassy  (USIS)  Bonn  signed  an  exchange  of  letters 
with  the  Federal  Press  Ofl[ice  of  the  German  Federal  Republic  in  1961  agreeing 
in  principle  that  the  Federal  Republic  of  Germany  would  provide  support  to- 
ward the  continuation  of  German  American  Institutes  (American  Houses)  at 
nine  locations  in  the  Federal  Republic. 
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RADIO  BROADCASTING  FACILITIES  "CONSTRUCTION  AGREEMENT"   WITH  BBC 

MARCH  10,  1961 

1.  Agreement  by  BBC  for  it  to  modernize  the  Woofferton  sliortwave  station, 
on  a  cost-reimbursable  basis  by  installation  of  6  250  KW  SW  transmitters  (re- 
placing 4  existing  50  KW),  provision  of  new  RF  switchgear  and  certain  new 
antennas,  and  modiflcatiou  of  certain  existing  antennas. 

2.  USG  has  primary  use  of  new  transmitters  for  initial  ten  year  period,  then 
for  two  optional  additional  periods  of  Ave  years  each,  and  thereafter  until 
agreement  terminated.  BBC  has  use  of  new  transmitters  outside  the  period  of 
USG  use. 

3.  Title  to  new  equipment  retained  by  USG  until  modified  plant  operational 
tax  years,  after  which  title  passes  to  BBC. 

4.  Provision  made  for  title  acquisition  by  BBC  and  cost  settlement  if  agree- 
ment terminated  for  any  reason  before  end  of  initial  ten  year  period. 

RADIO  BROADCASTING  FACILITIES  AGREEMENT  WITH  FEDERAL  REPUBLIC  OF  GERMANY 

JUNE  11,   1952 

1.  USG  authorized  to  operate  ARBIE  (American  Radio  Bases  in  Europe) 
and  RIAS-Hof,  in  accordance  with  an  annex  of  operating  conditions. 

2.  Agreement  may  be  terminated  on  one-year  notice. 

Office  of  Assistant  Director  for  South  Asia  (ISA) 

Afghanistan:  1958  Afghanistan-US G  Cultural  agreement  which  allows  a  con- 
duct of  cultural  activities,  establishment  of  libraries,  cultural  institutes,  and 
other  forms  of  Cultural  Centers  by  each  government.  Agreement  signed  by  Sec- 
retary of  State  Dulles  and  HRH  Sadar  Mohammad  Daud,  Prime  Minister  of 
Afghanistan. 

India:  Government  of  India  has  given  approval  for  USG  to  make  grants  to 
two  Book  Corners  (small  reading  rooms)  in  city  and  state  libraries;  Grant  #1 
is  to  Kanpur  Public  Library  totalling  $3,775  in  rupees  and  covers  operation 
and  main  enance  of  reading  room  plus  subscriptions  to  selected  American  pe- 
riodicals. Grant  #2  is  made  to  Shillong,  Assam  State  Central  Library,  Ganhati 
for  a  total  of  $3,456  in  rupees  and  contains  same  provisions  as  Grant  #1. 

The  second  type  of  agreement  is  the  Joint  Indian-American  Textbook  Pro- 
gram. It  is  the  result  of  an  Aide  Memoire  from  the  GOI  Ministry  of  Education 
to  USIS  New  Delhi  requesting  assistance  in  the  textbook  program.  Policies  of 
the  program  are  formulated  by  a  joint  Indian  American  Textbook  Board.  The 
chairman  is  the  Secretary  of  the  Ministry  of  Education.  The  Board's  secretary 
is  the  USIS  Books  Program  Officer.  Other  members  represent  the  GOI  Minis- 
tries of  External  Affairs,  Finance,  and  Education.  USG  is  further  represented 
by  the  Cultural  Affairs  Officer  and  the  AID  Education  Division  Chief.  All 
book  titles  printed  must  have  the  approval  of  the  GOI  Ministry  of  Education. 
FY  72  USIS  program  contribution  is  estimated  at  $500,000  in  rupees  and  the 
AID  Program  contribution  is  estimated  at  two  million  dollars  in  rupees. 

Pakistan:  USIS  Islamabad  reports  that  through  exchanges  of  notes  the  Gov- 
ernment of  Pakistan  granted  permission  for  the  operation  of  USIS  Informa- 
tion Centers  at  Hyderabad  and  Peshawar  in  June  1957.  The  Cultural  agree- 
ment of  1950  (as  amended)  with  Pakistan  was  negotiated  by  Department  of 
State. 

Nepal:  Neither  USIS  or  the  Embassy  in  Kathmandu  have  records  of  any 
written  agreements  concerning  USIA  operations  or  facilities  in  Nepal.  The 
American  Lilrary  was  opened  in  1952,  before  establishment  of  the  Embassy  in 
1959.  Permission  to  open  in  1952  was  negotiated  by  USG  representatives  resi- 
dent in  India  and  accredited  to  Nepal.  The  U.S.  Education  Foundation  agree- 
ment was  negotiated  through  the  Department  of  State. 

RADIO  BROADCASTING  FACILITIES  AGREEMENT  WITH  CEYLON,  APRIL  26,  1971 

1.  Extends  to  May  14,  1976,  the  previous  agreement  under  which  three  35 
KW  shortwave  transmitters  and  a  receiving  station  were  installed  by  USG. 

2.  Operation  of  station  by  GOC  on  reimbursable  basis,  but  USG  keeps  Resi- 
dent Engineer  as  consultant. 

3.  USG  has  primary  use  of  two  transmitters  and  the  receiving  station,  sec- 
ondary use  of  the  other  transmitters. 
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4.  Title  to  transmitters  nominally  vested  in  GOC  but  may  be  regained  by 
USG  on  termination  by  payment  of  one  rupee;  title  to  receiving  equipment  re- 
gained on  termination. 

5.  On  final  termination,  GOC  has  option  to  negotiate  for  transmitting  equip- 
ment;  if  not  exercised  or  fail  to  agree,  equipment  returned  to  USG  for  one 
rupee,  to  be  exported  duty  free  within  six  months  and  premises  restored  at 
USG  expense.  As  to  the  receiving  station,  on  final  termination  USG  regains 
title  to  equipment  and  may  remove  duty  free.  GOC  will  acquire  the  land  and 
buildings  at  a  negotiated  price. 


Myres  S.  McDougal,  Sterling  Professor  of  Law,  Yale  Law  School 

(Excerpt  from  letter  of  April  12,  1972,  to  Chairman,  Senate  Subcommittee  on 

Separation  of  Powers) 

On  the  basis  of  my  studies  of  thirty  years  ago  I  would  be  dubious  whether 
we  should  seek  a  clearer  definition  of  the  powers,  duties,  and  prerogatives  of 
the  two  branches  of  the  government"  with  respect  to  the  making  of  interna- 
tional agreements.  The  initial  grants  of  competence  to  the  Senate,  the  whole 
•Congress,  and  the  President  were  deliberately  made  overlapping  in  their  refer- 
ence to  secure  the  advantages  of  a  separation  and  balancing  of  powers,  which 
include  the  maintenance  of  initiative  and  flexibility  as  well  as  protection  of 
freedom.  The  founding  fathers  thought  it  most  unwise  to  try  to  anticipate  the 
exigencies  of  an  uncertain  future  and  specify  in  detail  what  could  be  done 
through  the  three  different  routes  to  the  making  of  international  agreements. 
Though  I  haven't  closely  followed  the  details  of  recent  practice,  it  seems  to  me 
that  all  branches  of  our  government  have  down  through  the  decades  inter- 
preted and  applied  the  broad,  overlapping  grants  of  competence  in  a  way  to  se- 
cure a  highly  effective  balancing  of  powers  which  has  served  the  common  in- 
terest well.  Certainly  the  exigencies  of  the  future  we  face  are  no  less  than 
those  the  founding  fathers  faced,  and  both  initiative  and  freedom  remain  im- 
portant for  us. 

With  respect  to  how  a  clearer  definition  might  be  made,  I  don't  believe 
any  one  branch  of  the  government  presently  has  the  constitutional  competence 
to  regulate  how  another  branch  exercises  its  independent  competence  to 
make  agreements.  The  very  notion  of  a  separation  and  lialancing  of  consti- 
tutional powers  means  that  no  one  branch  has  such  a  monopoly  of  the  agree- 
ment-making power.  Hence,  any  new  and  clearer  defintion,  if  one  is  desirable 
and  possible,  would  have  to  be  made  by  constitutional  amendment.  As  indi- 
cated, I  have  very  grave  doubts  whether  such  a  definition  is  either  desirable 
or  possible. 


[From  the  Yale  Law  Journal  vol.  54,  No.  3,  June  1945] 

Treaties  and  Executive  Agreements — A  Reply 

(By  Edwin  Borchard) 
treaties  executive  agreements 

1.  A  treaty,  as  is  evident  from  Mis-  An  executive  agreement  is  strictly 
souri  V.  Holland,  is  like  a  constitu-  limited.  It  can  deal  only  with  subjects 
tional  amendment.  It  can  deal  especially  delegated  by  Congress  or,  if 
with  any  subject  appropriate  to  made  independently  by  the  President, 
international  negotiation.  can    deal    onlj^    with    normal     powers 

vested  in  the  Commander-in-Chief  and 
principal  diplomatic  officer. 

2.  A  treaty  can  do  what  Congress  An  executive  agreement  cannot  do  what 
cannot.  It  confers  legislative  Congress  cannot.  It  cannot  confer  on 
power  on  Congress  (Missouri  v.  Congress  powers  of  legislation  it  did 
.Holland)..  not  have  before. 
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3.  A   treaty   must   be   ratified    to    be    An   executive   agreement   need   not   be 
binding,'    according     to     American    ratified  by  the  United  States. 
practice. 


4. 


A  treaty,  as  its  name  indicates,  An  executive  agreement,  as  its  name 
binds  the  United  States  for  its  indicates,  "binds"  only  as  lona  as  it 
duration.  It  cannot  be  repealed  suits  both  sides.  It  morally  "binds"  only 
by  act  of  Congress  except  for  do-  the  signing  Executive,  not  his  successors, 
rnestic  purposes  only.  The  inter-  If  they  wish  it  to  continue,  it  is  by 
national  obligation  remains  bind-  voluntary  act.  An  executive  agreement 
ing.  is  subject  to  repeal  by  act  of  Congress 

domestically  and  internationally.  Uni- 
lateral indication  of  desire  to  terminate 
suffices.  Repeal  of  authorizing  statute 
suffices. 


5.   A  treaty  has  a  special  significance    An  executive  agreement  is  unmentioned 


in    constitutional    law.    It    can    re- 
peal an  act  of  Congress. 


in  the  Constitution  and  has  grown  only 
through  the  necessity  f)f  making  agree- 
ments of  a  character  not  to  warrant 
submission  to  the  Senate.  It  can  be 
repealed  by  Congress  at  any  time,  but 
cannot  repeal  an  act  of  Congress.  It 
can  of  course  be  nullified  or  abrogated 
by  treat}^,  prior  or  subsequent. 

6.  A  treaty,  by  the  Constitution,  is  An  executive  agreement,  with  a  few 
the  "supreme  law  of  the  land."  exceptions  as  to  contrary  state  law  or 

when  made  pursuant  to  act  of  Congress, 
is  not  supreme  law  of  the  land. 

7.  Only  a  new  treaty  can  alter  or  An  executive  agreement  cannot  alter 
modify  an  earlier  treaty.  or  modify  a  treaty. 

8.  A  treaty  is  submitted  to  the  Sen-  An  executive  agreement  is  not  "sub- 
ate  for'  formal  consideration  and  mitted"  to  Congress  for  consideration 
consent,  rejection,  amendment  or  or  for  approval,  rejection,  amendment 
reservations.  or  reservations.  There  is  no  procedure 

for  subsequent  approval,  sanction  or 
ratification  by  Congress. 

9.  A  treaty  lasts,  with  unimportant  An  executive  agreement  is  terminable 
exceptions,  as  long  as  its  terms  at  any  time  at  the  unilateral  wish  of  one 
provide.  of  the  parties.   This  is  true  even  if  it 

purports  to  run  for  a  given  number  of 
years.  No  successor  to  the  President  is 
bound  by  the  latter's  agreement,  al- 
though he  may  consent  to  permit  it 
to  stand. 


10.  No  secret  treaty  can  be  made  by  An  executive  agreement  invites  secrecy 
the  United  States.  Treaties  must  since  the  President  can  make  it  without 
be  published.  notifying  anybody.  Several  secret  agree- 

ments are  now  known. 
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Univeristy  of  Virginia, 

School  of  Law, 
Charlottesville,  Va.,  May  15,  1912. 
Hon.  Sam  J.  Ervin,  Jr., 

Chairman,  Subcommittee  on  Separation  of  Powers,  Committee  on  the  Judioi^ 
ary,  U.S.  Senate,  Washington,  B.C. 

Dear  Senator  Ervin  :  During  my  testimony  before  the  Subcommittee  on  Sep- 
aration of  Powers  on  the  subject  of  Executive  Agreements  and  Congres- 
sional-Executive Relations,"  the  Subcommittee  expressed  particular  interest  in 
the  interrelation  between  the  "necessary  and  proper"  clause  of  Article  I,  sec- 
tion 8  and  the  principle  of  separation  of  powers.  In  view  of  the  interest  of  the 
Subcommittee  and  the  importance  of  the  issue  for  appraising  the  constitution- 
ality of  legislation  pending  before  the  Subcommittee  I  have  prepared  the  fol- 
lowing short  statement  for  the  record. 

Article  I.  section  8  of  the  Constitution  provides  after  enumerating  the 
Congressioiial  powers  that  '"The  Congress  shall  have  Power  .  .  .  [t]o  make  all 
Laws  which  shall  be  necessary  and  proper  for  carrying  into  Execution  the 
foregoing  Powers,  and  all  other  Powers  vested  by  this  Constitution  in  the  Gov- 
ernment of  the  United  States,  or  in  any  Department  or  Officer  thereof."  There 
was  little  discussion  of  this  clause  at  the  Constituticmal  Convention.  In  the  ab- 
sence of  such  discussion  the  principal  evidence  of  the  purpose  of  the  clause  is 
provided  by  Alexander  Hamiltim,  writing  in  The  Federuli^it: 

This  clause  is  only  declaratory  of  a  truth  whicii  would  have  resulted  by 
necessary  unavoidable  implication  from  the  very  act  of  constituting  a  federal 
government,  and  vesting  it  with  certain  specified  powers.  ...  A  power  to  lay 
and  collect  taxes  must  be  power  to  pass  all  laws  necessary  and  proper  for  the 
execution  of  that  power ;  and  what  does  the  unfortunate  and  caluminated  pro- 
vision in  question  do  more  than  declare  the  same  truth,  to  wit,  that  the  na- 
tional legislature,  to  whom  the  power  of  laying  and  collecting  taxes  had  been 
previously  given,  might  in  the  execution  of  that  power,  pass  all  laws  necessary 
and  proper  to  carry  it  into  effect V  I  have  applied  these  observations  thus  par- 
ticularly to  the  power  of  taxation  because  it  is  the  immediate  subject  under 
consideration,  and  because  it  is  the  most  important  of  the  authorities  proposed 
to  be  conferred  upon  the  Union.  But  the  same  pi'ocess  will  lead  to  the  same  re- 
sult, in  relation  to  all  other  powers  declared  in  the  Constitution.  And  it  is  ex- 
pressly to  execute  these  powers  that  the  sweeping  clause,  as  it  has  been  affect- 
edly called,  authorizes  the  national  legislature  to  pass  all  necessary  and  proper 
laws.  If  there  is  anything  exceptionable,  it  must  be  sought  for  in  the  specific 
powers  upon  which  this  general  declaration  is  predicted.  The  declaration  itself, 
though  it  may  be  chargeable  with  tautology  or  redundancy,  is  at  least  per- 
fectly harmless.  But  suspicion  may  ask,  why  then  was  it  introduced?  The  an- 
swer is,  that  it  could  only  have  been  done  for  greater  caution,  and  to  guard 
against  all  cavilling  refinements  in  those  who  might  hereafter  feel  a  disposi- 
tion to  curtail  and  evade  the  legitimate  authorities  of  the  Union.  The  conven- 
tion probably  foresaw  what  it  has  been  a  principal  aim  of  these  papers  to  in- 
culcate, that  the  danger  which  most  threatens  our  political  welfare  is  that  the 
state  governments  will  finally  rap  the  foiuidations  of  the  Union ;  and  might, 
therefore,  think  it  necessary,  in  so  cardinal  a  point,  to  leave  nothing  to  con- 
struction. Whatever  may  have  been  tlie  inducement  to  it.  the  wisdom  of  the 
precaution  is  evidence  from  the  cry  which  has  been  raised  against  it :  as  that 
very  cry  betrays  a  disposition  to  question  the  great  and  essential  truth  which 
it  is  manifestly  the  object  of  that  provision  to  declare."  [the  federalist.  No. 
XXXIII.] 

As  the  lack  of  discussion  at  the  Convention  strongly  suggests  and  Hamilton's 
statement  makes  clear,  the  "necessary  and  proper"  clause  was  not  intended  as 
an  additional  grant  of  power  to  the  Congress  vis-a-vis  the  Executive  but  was 
intended  to  make  clear  that  federal  authority  vis-a-vis  state  authority  included 
broad  power  "to  make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  Execution"  the  powers  vested  in  the  federal  government.  It  would 
have  been  extraordinary  indeed  if  the  framers  had  intended  the  "necessary 
and  proper  clause"  to  sweep  aside  the  carefully  and  deliberately  established 
separation  of  powers  between  Congress  and  the  Executive  in  favor  of  complete 
Congressional  supremacy.  Such  an  interpreation  is  completely  inconsistent 
with,  for  example,  the  discussion  at  the  Convention  of  Executive  and  Congres- 
sional authority  with  respect  to  hostilities,  and  the  careful  delination  in  Arti- 
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cle  II  between  those  Executive  powers  which  were  exercisable  only  with  Con- 
gressional or  Senate  concurrence  and  those  which  were  exercisable  on 
independent  Executive  authority.  In  the  absence  of  any  discussion  indicating 
that  the  framers  intended  to  reverse  their  carefully  thought-out  decisions  to 
give  the  Tresideut  authority,  for  example,  as  Commander-in-Chief  to  conduct 
hostilities,  or  as  chief  representative  of  the  nation  in  foreign  affairs  to  "receive 
Ambassadors  and  other  public  Ministers"  it  would  be  startling  if  the  framers 
intended  these  powers  to  be  limited  at  the  will  of  Congress. 

Not  surprisingly,  there  has  never  been  a  judicial  decision  which  has  held 
that  "the  necessary  and  proper"  clause  was  intended  to  limit  the  principle  of 
separation  of  powers.  To  the  contrary,  the  clause  would  seem  as  subject  to 
that  principle  as  any  of  the  enumerated  grants  of  power  to  the  Congress.  And 
not  surprisingly,  a  long  series  of  Supreme  Court  decisions,  including  at  least 
one  direct  holding,  has  held  that  there  are  areas  of  exclusive  Executive  au- 
thority as  to  which  Congress  is  powerless  to  encroach. 

In  Myers  v.  United  States,  272  U.S.  52  (1926),  Chief  Justice  Taft,  writing 
for  the  Court,  held  that  "the  President  has  the  exclusive  power  of  removing 
executive  oflBcers  of  the  United  States  whom  he  has  appointed  by  and  with  the 
advice  and  consent  of  the  Senate."  and  that  Congress  was  powerless  to  condi- 
tion the  President's  removal  power  on  the  concurrence  of  the  Senate.  Specifi- 
cally : 

"[W]e  must  therefore  hold  that  the  provision  of  the  law  of  1876,  by  which 
the  unrestricted  power  of  removal  of  first  class  ijostmaster  is  denietl  to  the 
President,  is  in  violation  of  the  Constitution,  and  invalid."  Id.  at  176. 

The  parallel  between  the  Myers  case  and  the  constitutional  issues  presented  by 
S.  3475  are  striking.  In  both  cases  the  issue  is  whether  Congress  can  condition 
the  exercise  of  an  independent  Executive  power  on  Senate  or  Congressional 
concurrence.  In  the  Myers  case  the  Court  held  that  the  President  had  independ- 
ent authority  to  remove  executive  officers  appointed  by  and  with  the  consent  of 
the  Senate.  That  removal  authority  could  not  be  restricted  by  Congress.  And 
in  considering  the  constitutionality  of  S.  3475,  a  long  line  of  Supreme  Court 
decisions  has  upheld  the  independent  authority  of  the  President  to  enter  into 
executive  agreements  incident  to  other  Executive  powers.  In  view  of  the 
greater  authority  of  the  President  in  foreign  affairs,  it  would  seem  that  there 
is  a  considerably  stronger  case  for  saying  that  Congress  could  not  limit  the 
President's  authority  to  enter  into  executive  agreements  than  was  preent  in 
the  Myers  case.  It  should  also  be  pointed  out  that  the  President's  removal 
power  at  issue  in  the  Myers  case  was,  like  the  President's  executive  agreement 
power,  an  implied  power.  The  holding  of  the  case,  then,  was  not  predicated  on 
a  specific  clause  of  the  Constitution  inconsistent  with  legislation  under  the 
"necessary  and  proper"  clause,  nor  did  the  Court  make  any  distinction  between 
substantive  and  procedural  powers.  Following  the  Myers  case,  it  is  clear  be- 
yond peradventure  that  it  is  an  inadmissibly  narrow  conception  of  the  Consti- 
tution to  urge  that  the  "necessary  and  proper"  clause  permits  Congress  to 
limit  constitutionally  derived  Executive  powers. 

In  addition  to  the  Myers  case,  a  variety  of  other  Supreme  Court  pronounce- 
ments have  made  it  clear  that  there  is  a  range  of  exclusively  presidential  pow- 
ers as  to  which  Congress  is  powerless  to  encroach.  In  Ex  Parte  Milligan.  71 
U.S.  (4  Wall.)  2  (1866),  Chief  Justice  Chase  pointed  out  that  Congressional 
authority  did  not  extend  to  interference  with  command  decisions.  According  to 
the  Chief  Justice,  Congressional  authority 

"necessarily  extends  to  all  legislation  essential  to  the  prosecution  of  war 
with  vigor  and  success  except  such  as  interferes  with  the  command  of  the 
forces  and  the  conduct  of  campaigns.  That  power  and  duty  belong  to  the  Presi- 
dent a  commander-in-chief.  .  .  .  [N] either  can  the  President,  in  war  more 
than  in  peace,  intrude  upon  the  proper  authority  of  Congress,  nor  Congress 
upon  the  proper  authority  of  the  President.  Both  are  servants  of  the  people, 
whose  will  is  expressed  in  the  fundamental  law.  Id.  at  139  (Opinion  of  the 
Chief  Justice  and  Justices  Wayne.  Swayne  and  Miller)." 

In  United  States  v.  Curtiss-Wright  Export  Corp,  299  U.S.  304  (1936),  Mr.  Jus- 
tice Sutherland,  writing  for  the  Court,  said  : 

"Not  only,  as  we  have  shown,  is  the  federal  power  over  external  affairs  in 
origin  and  essential  character  different  from  that  over  internal  affairs,  but 
participation  in  the  exercise  of  the  power  is  significantly  limited.  In  this  vast 
external  realm,  with  its  important,  complicated,  delicate  and  manifold  prob- 
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lems,  the  President  alone  has  the  power  to  speak  or  listen  as  a  representative 
of  the  nation.  He  makes  treaties  with  the  advice  and  consent  of  the  Senate; 
but  he  alone  negotiates.  Into  the  field  of  negotiation  the  Senate  cannot  in- 
trude ;  and  Congress  itself  is  powerless  to  invade  it.  Id.  at  319." 
And  although  a  divided  Court  held  in  Youngstown  Sheet  and  Tube  Co.  v.  Saw- 
yer, 343  U.S.  579  (1952),  that  the  President's  authority  as  Chief  Executive  and 
Commander-in-Chief  did  not  extend  to  seizure  of  steel  mills  threatened  with  a 
strike  during  the  Korean  War,  all  of  the  opinions  assumed  that  in  areas  of  ex- 
clusive Executive  authority  even  Congress  would  be  powerless  to  encroach  on 
Presidential  authority.  For  example,  Mr.  Justice  Frankfurter  said :  "I  shall  not 
attempt  to  delineate  what  belongs  to  him  [the  President]  by  virtue  of  his 
oflace  beyond  the  power  even  of  Congress  to  contract."  And  Mr.  Justice  Jack- 
son said  in  enumerating  three  groupings  concerning  Presidential  power : 

3.  When  the  President  takes  measures  incompatible  with  the  expressed  or 
implied  will  of  Congress,  his  power  is  at  its  lowest  ebb,  for  then  he  can  rely 
only  upon  his  own  constitutional  powers  minus  any  constitutional  powers  of 
Congress  over  the  matter.  Courts  can  sustain  exclusive  presidential  control  in 
such  a  case  only  by  disabling  the  Congress  from  acting  upon  the  subject. 
If,  of  course,  the  "necessary  and  proper"  clause  permitted  all  encroachments 
on  independent  Executive  authority  there  would  have  been  no  need  for  Mr. 
Justice  Jackson  to  separately  list  this  third  category  or  to  consider,  as  he  did, 
whether  it  was  factually  present  in  the  case. 

In  summary,  the  history  of  the  "necessary  and  proper  clause"  and  subse- 
quent Supreme  Court  decisions  leave  no  doubt  that  the  clause  does  not  provide 
a  basis  for  setting  aside  the  separation  of  powers  principle  or  for  encroaching 
on  areas  of  exclusive  Executive  authority  under  the  Constitution.  To  the  con- 
trary, the  separation  of  powers  principle  has  consistently  been  vigorously  de- 
fended by  the  Court.  Since  S.  3475,  in  attempting  to  condition  all  executive 
agreements  on  prior  Congressional  concurrence  (or  at  least  on  the  absence  of 
Congressional  disapproval),  attempts  to  limit  at  least  some  agreements  con- 
cluded pursuant  to  powers  exclusively  Presidential,  the  proposed  Bill  would 
seem  to  be  clearly  vmconstitutional. 

There  are.  of  course,  some  areas  under  the  Constitution  in  which  the  Presi- 
dent has  independent  but  not  exclusive  authority.  That  is,  areas  where  the 
President  has  authority  to  act  vrithout  Congressional  authorization  but  where 
Presidential  action  must  yield  to  inconsistent  legislation.  Although  not  clear, 
this  may  be  the  case  for  some  kinds  of  "presidential  agreements."  If  so.  Presi- 
dential authority  would  yield  in  such  areas  to  specific  Congressional  action. 
Nevertheless,  it  seems  questionable  whether  even  in  these  non-exclusive  areas 
Congress  could  enact  legislation  which  would  sweepingly  condition  such  inde- 
pendent powers  on  prior  Congi'essional  concurrence.  Such  an  act  would  be  tan- 
tamount to  redrawing  the  constitutional  lines  to  change  independent  Presiden- 
tial power  into  a  joint  Executive-Congressional  power  similar  to  the  joint 
Executive-Senate  power  to  appoint  Ambassadors.  As  Chief  Justice  Taft  makes 
clear  in  the  Myers  case,  Congress  does  not  have  the  authority,  absent  a  consti- 
tutional amendment,  to  alter  the  constitutional  division  of  authority  between 
the  Congress  and  the  President  or  to  define  the  constitutional  boundaries  be- 
tween the  three  branches : 

"A  reference  of  the  whole  power  of  removal  to  general  legislation  by  Con- 
gress is  quite  oi.it  of  keeping  with  the  plan  of  govenmient  desired  by  the  fram- 
ers  of  the  Constitution.  It  could  never  have  been  intended  to  leave  to 
Congress  unlimited  discretion  to  vary  fundamentally  the  operation  of  the  great 
indei^endent  executive  branch  of  government  and  thus  most  seriously  to 
weaken  it.  It  would  be  a  delegation  by  the  Convention  to  Congress  of  the  func- 
tion of  defining  the  primary  boundaries  of  another  of  the  three  great  divisions 
of  government.  272  U.S.  at  127." 

Thus,  even  aside  from  interference  with  executive  agreements  incident  to  ex- 
clusively Presidential  powers — and  it  is  not  clear  that  all  "presidential  agree- 
ments" validly  concluded  within  the  President'  authority  are  not  vdthin  an 
area  of  exclusive  Presidential  authority  to  initially  conclude  such  agreements 
■ — S.  3475  is  constitutionally  questionable  in  attempting  to  change  the  independ- 
ent "presidential  agreement"  power  into  a  power  dependent  on  Congressional 
concurrence. 
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It  was  a  pleasure  to  appear  before  the  Subcommittee  and  if  I  can  be  of  fur- 
ther assistance  in  your  efforts  to  improve  Congressional-Executive  relations  in 
foreign  affairs,  please  call  on  me. 
With  warm  regards. 
Sincerely, 

John  Norton  INIoobe, 

Professor  of  Laic. 


Has  OtTB  Government  Become  an  Elective  Monakchy? 
(Geoi-ge  M.  Montross) 

The  Constitution  is  not  merely  a  lawyer's  document  to  be  argued  about  in  a 
court  of  law.  It  is  a  people's  document  of  vital  importance  in  preserving  liber- 
ties and  responsibilities  it  provides  for,  and  the  people  would  do  well  to  re- 
view from  time  to  time  the  course  of  government  to  determine  how  perform- 
ance compares  with  the  specifications. 

The  authors  of  the  Constitution  expressed  in  debate  abhorrence  of  the 
President  functioning  as  an  elective  monarch — who,  though  elected,  w'ould 
wield  the  powers  that  monarchs  of  the  time  exercised  (not  the  mere  figure- 
heads of  today  )^ — and  imposed  restrictions  as  safeguards  to  protect  the  people 
against  the  evils  of  one-man  government.  Although  all  ofiicials.  including  the 
President,  members  of  Congress  and  of  the  courts,  are  under  oath  to  observe 
and  abide  by  the  terms  of  the  Constitution,  all  three  branches  have  wilfully  ig- 
nored vital  restraints  and  limitations  with  the  result  that  if  today  we  do  not 
have  an  elective  monarch  in  the  Presidency,  we  have  something  very  close  to 
it.  Mere  existence  of  a  Constitution  on  paper  docs  not  insure  constitutional 
government ;  that  depends  upon  observance. 

The  safeguards  dealt  with  here  concern  the  limitations  on  the  powers  of  the 
President  as  Commander-in-Chief  of  the  Army  and  Navy  and  to  make  commit- 
ments to  foreign  nations. 

commander-in-chief  of  the  army  and  navy 

"The  President  shall  be  commander-in-chief  of  the  army  and  navy  of  the 
United  States,  and  of  the  militia  of  the  several  states  when  called  into  the  ac- 
tual service  of  the  United  States,"  declares  the  Constitution. 

But  that  provision  is  modified  by  conferring  upon  Congress  the  powers  "to 
declare  war"  and  "to  make  rules  for  the  government  and  regulation  of  the 
land  and  naval  forces."  If  the  clear,  definite  and  unambiguous  language  em- 
ployed requires  explanation,  it  was  supplied  by  Alexander  Hamilton  in  Feder- 
alist Paper  No.  69 : 

"The  President  is  to  be  Commander-in-Chief  of  the  army  and  navy  of  the 
United  States.  In  this  re.spect  his  authority  would  be  nominally  the  .same  with 
that  of  the  king  of  Great  Britain,  but  in  substance  much  inferior  to  it.  It 
would  amount  to  nothing  more  than  the  supreme  command  and  direction  of 
the  military  and  naval  forces,  as  first  General  and  admiral  of  the  Confederacy, 
while  that  of  the  British  king  extends  to  the  declaring  of  war  and  to  tiie  raisins 
and  regulating  of  fleets  and  armies — all  which,  by  the  Constitution  under  con- 
sideration, would  apjiertain  to  the  legislature." 

In  brief,  the  people  were  not  to  be  thrust  into  a  war  on  the  determination  of 
one  man :  they  were  to  have  the  benefit  of  the  judgment  of  their  many  repre- 
sentatives. 

Under  the  Articles  of  Confederation,  from  which  the  authority  "to  make 
rules  for  the  government  and  regulation."  etc.,  was  transferred  to  the  Constitu- 
tion, the  appointment  of  a  "Commander-in-Chief  of  the  army  or  navy"  was  pro- 
vided for.  It  could  not  be  contended  that  such  an  appointed  personage,  with 
the  overhanging  power  of  Congress  to  govern  and  regulate,  would  have  com- 
plete control  of  the  armrd  forces.  It  was  only  thse  authority  possessed  by  such 
an  appointee  that  was  transferred  to  the  President,  and  no  more.  He  is  subject 
to  the  authority  of  Congress. 

The  power  to  declare  war  is  the  powder  to  initiate  it.  The  fact  that  at  this 
time  war  may  be  begun  without  a  declaration  does  not  lessen  the  power  and 
the  duty  of  Congress  to  make  the  decision. 

The  power  "to  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces"  is  a  very  broad  power  which  vests  in  Congress  control  of 
the  military  forces,  including  their  commander-in-chief. 


It  is  unfortunate  that  Congress  has  failed  to  enact  general  rules  under 
which  the  President  could  lawfully  take  military  action  to  protect  the  lives 
and  property  of  United  States  citizens  while  in  other  countries,  because  the 
many  times  such  actions  have  occurred  have  been  without  congressional 
authority,  have  become  commonplace  and  given  rise  to  the  unwarranted  as- 
sumption that  the  President  has  unlimited  military  power.  Nowadays  the  Pres- 
ident is  frequently  referred  to  as  the  "Commander-in-Chief,"  omitting  the  quali- 
fying words  '"of  the  Army  and  Navy,"  which  could  give  the  impression  that  he 
is  Commander-in-Chief  of  the  Government.  It  should  be  borne  in  mind  the 
President  is  under  oath  to  "preserve,  protect,  and  defend  the  Constitution  of 
the  United  States" — the  Constitution  as  written,  not  deviations  from  it.  This  is 
not  accomplished  by  violation. 

Early  in  his  administration.  President  Eisenhower  exi:>ressed  recognition  of 
constitutional  military  limitations  by  stating  he  would  not  take  the  nation  into 
a  war  without  congressional  authorization.  This  was  in  contrast  to  the  course 
pursued  by  President  Roosevelt,  who  involved  the  United  States  in  World  War 
II  long  before  the  tragic  event  at  Pearl  Harbor — not  only  without  congres- 
sional permission  but  in  violation  of  the  Lend-Lease  Act  provision  (inserted 
aguinst  presidential  wishes)  that  '"Nothing  in  this  Act  shall  be  construed  to 
authorize  or  to  permit  the  authorization  of  convoying  vessels  by  naval  vessels 
of  the  United  States." 

President  Roosevelt  directed  that  convoying  operations  be  carried  on,  seeking 
to  disguise  them  by  deceitfully  using  the  word  "patrolling"  to  describe  the  pro- 
gram, during  the  course  of  which  United  States  destroyers  were  damaged  or 
sunk  with  serious  loss  of  life.  Secretary  of  War  Stimson  recorded  in  his  diary 
under  date  of  April  24.  1941,  after  conferring  with  the  President : 

"He  kept  reverting  to  the  fact  that  the  force  in  the  Atlantic  was  merely 
going  to  be  a  patrol  to  watch  for  any  aggressor  and  to  report  that  to  America. 
I  answered  there,  with  a  smile  on  my  face,  saying.  But  you  are  not  going  to 
report  the  presence  of  the  German  Fleet  to  the  Americas.  You  are  going  to  re- 
port it  to  the  British  Fleet.'  I  wanted  him  to  be  honest  with  himself.  To  me  it 
seems  a  clearly  hostile  act  to  the  Germans,  and  I  am  prepared  to  take  the  re- 
sponsibility of  it.  He  seems  to  be  trying  to  hide  it  into  the  character  of  a 
purely  reconnaissance  action  which  it  really  is  not."  * 

President  Eisenhower  confirmed  his  early  statement  by  requesting  Congress 
to  autliorize  him  to  tise  the  armed  forces  in  connection  with  the  defense  of 
Formosa,  and  later  making  the  same  request  in  regard  to  the  Middle  East.  In 
the  case  of  Foi-mosa.  Congress  complied  by  adopting  the  resolution : 

"That  the  President  of  the  United  States  be  and  he  hereby  is  authorized  to 
employ  the  Armed  Forces  of  the  United  States  as  he  deems  necessary  for  the 
specific  purpose  of  securing  and  protecting  Formosa  and  the  Pescadores 
against  armed  attack.  ..." 

However,  when  it  came  to  the  Middle  East,  although  the  House  of  Repre- 
sentatives adopted  a  resolution  of  authorization,  some  Senators  demurred,  con- 
tending without  warrant  that  military  action  was  the  responsibility  of  the 
President  alone,  ignoring  the  power  of  Congress  to  govern  and  regulate  the 
land  and  naval  forces,  as  well  as  to  decide  whether  or  not  the  nation  was  to 
be  involved  in  war.  The  result  was  that  the  resolution  as  finally  adopted  was 
diluted  to  the  nebiilous  and  enigmatic  declaration  : 

"Furtl)ermore.  the  United  States  regards  as  vital  to  the  national  interest 
and  world  peace  the  preservation  of  the  independence  and  integrity  of  the  na- 
tions of  the  ^Middle  East.  To  this  end,  if  the  President  determines  the  necessity 
thereof,  the  United  States  is  prepared  to  use  armed  forces  to  assist  any  nation 
or  group  of  such  nations  requesting  assistance  against  armed  aggression  from 
anv  country  controlled  by  international  communism ;  Provided.  That  such  em- 
ployment shall  be  consonant  with  the  treaty  obligations  of  the  United  States 
and  with  the  Constitution  of  the  United  States." 

This  was  not  saying  the  President's  determination  was  to  be  or  could  be 
acted  upon,  but  only  that  the  United  States  was  ''prepared  to"  act.  The  Presi- 
dent was  even  warned  by  the  proviso  "That  such  employment  shall  be  conso- 
nant with  the  .  .  .  Constitution  of  the  United  States."  Although  it  was  not  an 
authorization  and  not  intended  to  be. — actually  incomplete  and  inconclusive — 
President  Eisenhower  later  did  send  troop  into  Lebanon. 


*  On  Active  Service  in  Peace  and  War,  Harper  &  Brothers,  pp.  368-9. 
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Congress  has  authorized  the  President  to  draw  upon  the  armed  forces  for 
personnel  to  assist  other  countries  in  noncombatant  capacities  only,  including 
advising  and  training.  For  this  purpose  a  contingent  of  United  States;  troops 
was  stationed  in  South  Vietnam.  After  a  time,  without  further  congressional 
authorization  and  only  with  the  sanction  of  successive  Presidents,  advisers 
were  assigned  to  the  battle  line  armed  with  guns  and  hand  grenades  and  thus, 
by  becoming  participants  in  battle  with  South  Vietnamese  troops,  ceased  to 
have  the  noncombatant  status  required  by  law.  Likewise  United  States  planes 
manned  by  United  States  pilots  were  engaged  in  transporting  South  Vietnam- 
ese troops  to  battle  areas. 

In  pursuing  these  activities,  more  than  100  were  killed  and  many  more 
wounded  before  full  scale  military  operations  began  with  the  North  Vietnam- 
ese torpedo  boat  attack  against  a  United  States  destroyer  patrolling  the  Gulf 
of  Tonkin.  The  destroyer,  maneuvering  so  as  to  avoid  the  torpedo,  which  it 
succeeded  in  doing,  responded  by  sinking  the  attacking  boats.  Later  war  planes 
of  the  United  States  raided  North  Vietnam,  causing  loss  of  life  and  destruc- 
tion of  property. 

President  Johnson  called  the  raid  retaliation  for  the  torpedo  atttack  on  the 
destroyer  and  asked  Congress  for  support  of  his  action,  saying  he  did  not  ask 
for  authority,  which  he  claimed  he  already  possessed,  but  wished  to  show  the 
world  that  he  had  the  support  of  Congress. 

The  claim  that  the  raid  was  in  retaliation  was  untenable  because  retaliation 
had  already  taken  place  by  the  destroyer  sinking  the  torpedo  boats.  The  attack 
on  North  Vietnam  was  an  unauthorized  act  of  war.  A  resolution  of  support 
was  adopted  by  Congress  without  consideration  of  the  merits,  but  based  almost 
entirely  upon  an  emotional  urge  to  uphold  the  President  at  any  cost.  The  reso- 
lution followed  the  incomplete  and  inconclusive  formula  that  "the  United 
States  is  prepared  to  take  all  necessary  steps,"  etc.,  merely  declaring  a  state  of 
preparation. 

It  is  noteworthy  that  the  Majority  Leader  of  the  Senate,  Senator  Mansfield, 
who  proposed  a  resolution  of  autliorizatioii  originally,  and  the  Chairman  of  the 
Senate  Committee  on  Foreign  Relations,  Senator  Fulbright,  who  voted  for  the 
resolution  as  finally  adopted,  are  among  the  increasing  number  who,  on  sober 
second  thought,  have  expressed  themselves  in  terms  indicating  that  their  sup- 
port is  less  than  enthusiastic. 

Action  first  by  the  President  and  consultation  with  Congress  afterward, 
under  the  circum.«!tances  presented,  is  the  very  opposite  of  constitutional  pro- 
cedure. 

FOREIGN  COMMITMENTS 

The  President  is  restricted  in  dealing  with  other  nations.  The  Constitution 
provides : 

"He  shall  have  power,  by  and  vpith  the  advice  and  consent  of  the  Senate,  to 
make  treaties,  provided  two-thirds  of  the  Senators  present  concur ;  and  he 
shall  nominate,  and,  by  and  with  the  advice  and  consent  of  the  Senate,  shall 
appoint  ambassadors,  .  .  ." 

Except  for  ability  to  "receive  ambassadors  and  other  public  ministers,"  the 
President  is  hedged  in  by  restraints.  Nowhere  in  the  Constitution  is  to  be 
found  authority  for  the  President  by  himself  alone  to  commit  the  nation  to 
any  international  undertaking.  That  may  be  done  only  by  treaty  duly  approved 
by  the  Senate,  or  by  act  of  Congress  where  a  treaty  is  not  involved. 

When  the  Constitution  is  definite  and  precise  regarding  a  procedure  to  be 
followed,  it  thereby  is  saying  no  other  method  is  permissible.  When  the  Consti- 
tution says  "No."  the  Supreme  Court  has  no  authority  to  say  "Yes." 

Yet  the  Supreme  Court  has  presumed  to  hold  that  a  different  method  is  per- 
missible, i.e.,  the  President  alone  may.  without  restriction,  make  treaties.  The 
attitude  of  the  Court  has  been  stated  in  the  determination  of  several  cases, 
one  of  which  is  United  States  v.  Belmont  (301  U.S.  324,  1937),  from  which  the- 
following  excerpts  are  taken  : 

"Governmental  power  over  external  affairs  is  not  distriltuted.  Iiut  is  vested 
exclusively  in  the  national  government.  And  in  respect  of  what  was  done  here, 
the  Executive  had  authority  to  speak  as  the  sole  organ  of  that  government." 

There  is  nothing  in  the  Constitution  from  which  it  can  be  inferred  that  th& 
President  is  "the  sole  organ"  of  the  United  States  in  relation  to  treaties., 

Further : 
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"We  held  (in  Altman  &  Co.  v.  United  States,  224  U.S.  583)  that  although 
this  might  not  be  a  treaty  requiring  ratification  by  the  Senate,  it  was  a  com- 
pact negotiated  and  proclaimed  under  the  authority  of  the  President,  and  as 
such  was  a  'treaty'  within  the  meaning  of  the  Circuit  Court  of  Appeals  Act, 
the  construction  of  which  might  be  reviewed  upon  direct  appeal  to  this  Court." 
The  words  "under  the  authority  of  the  President"  in  relation  to  such  a  com- 
pact are  unknown  to  the  Constitution. 

The  Circuit  Court  of  Appeals  had  previously  held  in  the  Belmont  case  "that 
a  judgment  for  the  United  States  could  not  be  had,  because  ...  it  would  be 
contrary  to  the  controlling  public  policy  of  the  State  of  New  York,"  On  this 
feature  the  Supreme  Court  went  on  to  say  : 

"Plainly,  the  external  powers  of  the  United  States  are  to  be  exercised  with- 
out regard  to  state  laws  or  policies.  The  supremacy  of  a  treaty  in  this  respect 
has  been  recognized  from  the  beginning.  Mr.  Madison,  in  the  Virginia  Conven- 
tion, said  that  if  a  treaty  does  not  supersede  existing  state  laws,  as  far  as 
they  contravene  its  operation,  the  treaty  would  be  ineffective." 

Madison,  in  the  Virginia  Convention,  was  speaking  about  the  Constitution  as 
then  proposed  and  could  have  been  referring,  therefore,  only  to  a  treaty  made 
in  accordance  with  the  constitutional  provision,  and  in  that  respect  his  state- 
ment was  sound.  That  was  not  the  situation  with  which  the  Court  was  deal- 
ing, however. 
Continuing : 

"And  when  judicial  authority  is  invoked  in  aid  of  such  consummation,  state 
constitutions,  state  laws,  and  state  policies  are  irrelevant  to  the  inquiry  and 
decision.  It  is  inconceivable  that  any  of  them  can  be  interposed  as  an  obstacle 
to  the  effective  operation  of  a  federal  constitutional  power.  Cf.  Missouri  v. 
Holland,  252  U.S.  416 ;  Asakura  v.  Seattle,  265  U.S.  332." 

The  argument  would  be  appropriate  as  to  a  treaty  approved  by  the  Senate, 
but  the  "treaty"  then  under  consideration  was  not  such  a  one ;  it  was  made  by 
the  President  alone,  contrary  to  the  Constitution.  Clearly  the  Court  accorded 
the  "treaty"  in  question  the  same  degree  of  validity  as  that  possessed  by  a 
regular  treaty,  even  to  the  extent  of  overriding  state  constitutions  and  state 
laws.  To  complete  the  incongruity,  the  Court  looked  for  support  to  the  two 
cases  cited,  which  involved  treaties  constitutionally  made. 

After  "World  War  II,  Status-of-Forces  treaties  were  made  with  Western  Eu- 
ropean nations,  whereby  United  States  soldiers  charged  with  crime  against  na- 
tionals of  the  nation  concerned  would  be  tried  in  that  nation's  courts,  which 
treaties  were  submitted  to  and  approved  by  the  Senate.  Afterward  the  Presi- 
dent alone  made  a  similar  arrangement  with  Japan,  which  on  coming  before 
the  Supreme  Court  was  held  to  be  a  valid  treaty. 

Thus  it  is  seen  that  the  Supreme  Court  gives  a  presidential  international 
"commitment"  exactly  the  same  standing  as  a  treaty  made  in  accordance  with 
the  Constitution.  It  must  follow  that  a  President  may  choose  which  method  to 
pursue.  He  may  perfunctorily  refer  a  proposed  treaty  to  the  Senate,  or  if  there 
should  be  doubt  about  Senate  approval,  or  for  any  other  reason,  he  may  com- 
plete the  transaction  by  himself.  The  Supreme  Court  would  make  a  nullity  of 
the  treaty -making  provision  of  the  Constitution. 

The  Court  cannot  be  said  to  have  been  "interpreting"  the  treaty  provision, 
because  that  provision  is  a  direction  stated  in  such  precise  terms  that  interpre- 
tation is  neither  called  for  nor  permitted.  The  Court  has  in  fact  been  acting  in 
defiance  and  violation  of  the  Constitution. 

The  Supreme  Court  is  not  infalliable.  It  concedes  this  when  on  occasion  it 
overrules  its  own  previous  decisions.  Nor  is  the  Constitution  "what  the  judges 
say  it  is ;"  it  is  what  it  itself  says  it  is.  A  Supreme  Court  decision  is  not  the 
"supreme  law  of  the  land."  The  Constitution  states  it  thus : 

"This  Constitution,  and  the  laws  of  the  United  States  which  shall  be  made 
in  pursuance  thereof,  and  all  treaties  made,  or  which  shall  be  made,  under 
the  authority  of  the  United  States  shall  be  the  supreme  law  of  the  land ;  .  .  ." 
Treaties,  to  be  valid,  must  be  made  "under  the  authority  of  the  United 
States," — in  conformity  with  the  Constitution — not  "under  the  authority  of  the 
President." 

The  Supreme  Court  is  subordinate  to  the  Constitution,  not  superior  to  it.  Its 
members  recognize  this  when  they  swear  fealty  upon  taking  office ;  but  it  is 
apparent  that  in  relation  to  treaties,  at  least,  they  have  presumed  to  place 
themselves  above  the  Constitution  when  they  arbitrarily  accord  to  the  Presi- 
dent alone  the  power  to  make  treaties.  The  Court  is  without  authority  to 
amend,  nullify,  remake  or  ignore  any  part  of  the  Constitution. 
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CONCLTJSION 

All  is  not  well  with  our  Republic.  The  Executors  of  the  Constitution  have 
wandered  far  afield  in  conducting  the  affairs  of  government  in  at  least  two 
very  vital  aspects  and  must  be  headed  off  if  constitutional  government  is  to  be 
restored.  A  President  ambitious  for  power  will  not  suffer  limitation.  The  Su- 
preme Court  offers  no  hope.  The  ta.sk,  then,  devolves  upon  Congress,  even 
though  its  tendencies  toward  weakness  do  not  inspire  great  confidence. 

It  would  be  incumbent  upon  Congress  to  divest  itself  of  the  idea  that  a 
President  can  do  no  wrong :  its  members  must  be  brought  to  realize  that  their 
allegiance  is  to  the  Constitution  representing  the  people — not  to  the  President. 
They  must  face  up  to  the  responsibility  conferred  upon  them  by  the  Constitu- 
tion. 

The  impeachment  provision  is  available.  Either  one  or  both  Houses  could 
correct  the  situation  by  refusing  to  implement  in  the  slightest  degree  unau- 
thorized military  action  and  spurious  treaties.  If  this  or  other  measures  hav- 
ing the  .same  effect  are  not  taken,  the  Constitution  will  be  a  shambles  and  we 
shall  indeed  have  an  elective  monarchy  with  the  President  wielding  unlimited 
power. 

Madison  recorded  the  view  of  Hugh  Winiamson,  of  North  Carolina,  as  ex- 
pressed in  the  Constitutional  Convention,  thus : 

•'Another  objection  against  a  single  magistrate  is  that  he  will  be  an  elective 
king  and  will  feel  the  spirit  of  one.  ...  It  was  pretty  certain,  he  thought,  that 
we  should  at  some  time  or  other  have  a  king,  but  he  wished  no  precaution  tO' 
be  omitted  that  might  postpone  the  event  as  long  as  possible." 

Do  we  care  enrsugh  to  -postpone  the  event  as  long  as  possible"  in  our  time, 
or  shall  we  just  permit  the  trend  to  continue? 
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[From  the  91  Congressional  Record  49G5,   May  24,   1945] 

Proposed  Constitutional  Amendment  Relating  to  the  Making  of 

Treaties 

Mr.  PEPPER.  Mr.  President,  on  the  1st  of  May  the  senate  of  the  State  of 
Florida  and  on  the  2d  of  May  the  house  of  representatives  of  the  State  of 
Florida  adopted  a  resolution  which  I  believe  will  have  historic  significance.  It 
was  an  application  to  the  Congress  under  article  v  of  the  Constitution.  It  is 
very  brief  and  reads  as  follows  : 

Be  it  resolved  hy  the  Legislature  of  the  State  of  Florida: 

Section  1.  That  in  accordance  with  article  5  of  the  Constitution  of  the 
United  States  of  America  the  legislature  of  the  State  of  Florida  does  hereby 
make  application  to  the  Congress  of  the  Unite<l  States  to  call  a  Constitutional 
Convention  for  proposing  an  amendment  to  the  Constitution  of  the  United 
States  by  adding  thereto  an  article  providing  substantially  as  follows: 

"article  — 

"Hereafter  treaties  shall  be  made  by  the  President  by  and  with  the  advice 
and  consent  of  both  Houses  of  the  Congres,^." 

Sec.  2.  That  a  duly  authenticated  copy  of  this  resolution  be  transmitted  by 
the  secretary  of  state  of  the  State  of  Florida  to  the  President  pro  tempore  of 
the  United  States  Senate,  and  to  the  Speaker  of  the  House  of  Representatives 
of  the  United  States. 

Mr.  President,  I  issued  a  public  release  in  comment  upon  the  adoption  of  the 
resolution  by  the  Florida  Legislature,  which  I  ask  unanimous  consent  to  have 
incorporatetl  in  the  body  of  the  Record  at  this  point  in  my  remarks. 

There  being  no  objection,  the  release  was  ordered  to  be  printed  in  the  Rec- 
ord, as  follows : 

The  Legislature  of  Florida,  upon  my  recommendation,  has  just  done  some- 
thing historic;  something  to  help  prevent  War  III. 

By  a  resolution  passed  last  week  the  legislature  made  Florida  the  first  State 
in  the  Union  to  set  in  motion  the  machinery  to  change  the  Constitution  of  the 
United  States  so  that  treaties  may  be  made  by  agreement  of  both  Houses  of" 
Congress  rather  than  by  two-thirds  of  the  Senate. 
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At  present  the  House  of  Representatives,  the  liody  in  the  Congress  closest  to 
the  people,  is  necessary  to  a  declaration  of  war.  But  it  has  no  part  in  making 
a  treaty  of  peace  or  in  oiir  joining  an  international  organization  to  keep  the 
peace.  Only  the  Senate  has  anything  to  say  about  that. 

But  even  the  Senate  cannot  agree  to  a  treaty  or  to  any  organization  like  the 
United  Nations  unless  two-thirds  of  the  Members  of  the  Senate  present  when 
such  a  matter  is  considered  agree  to  such  proposal.  That  provision  defeated 
the  League  of  Nations  and  contributed  to  the  present  awful  war.  For  there  is 
no  doubt  that  a  ma.iority  of  the  Senate  and  the  House  of  Representatives 
would  have  agreed  to  the  League  of  Nations  as  recommended  by  President  Wil- 
son if  they  had  had  the  power  to  do  so. 

This  two-thirds  rule  gives  as  few  as  17  Senators  the  power  to  defeat  a 
treaty.  Thirty-three  Senators  could  do  it  at  any  time. 

That  means  that  after  the  United  Nations  organization  is  set  up  at  San 
Francisco  by  representatives  of  all  the  United  Nations  a  third  plus  one  of  the 
Senate  can  keep  us  out  of  that  organization.  A  third  plus  one  of  the  Senate 
could  keep  us  out  in  spite  of  the  people  overwhelmingly  favoring  our  getting 
in  and  helping  to  keep  world  peace.  This  third,  plus  one,  of  the  Senate  could 
keep  us  out  of  the  T'nited  Nations  in  spite  of  as  many  as  63  of  the  MemJiers 
of  the  Senate  favoring  our  taking  an  honorable  part  in  that  effort  to  prevent 
war. 

The  time  has  come,  therefore,  to  modernize  our  peace-making  and  peace- 
keeping machinery. 

Both  Houses  of  Congress  represent  the  people ;  both  Houses  declare  war ; 
both  Houses  have  to  pass  legislation  which  is  usually  necessary  to  carry  out 
any  treaty  we  make ;  both  Houses  have  to  make  any  appropriations  necessary 
to  carry  out  any  treaty.  Both  Houses,  therefore,  should  speak  for  the  people  in 
making  agreements  with  other  nations,  not  just  two-thirds  of  the  Senate, 
v.-hose  Members  are  not  answerable  to  the  people  except  every  6  years. 

And  both  Houses  of  Congress  should  act  in  making  treaties  as  they  act  in 
declaring  war  or  in  passing  all  legislation,  by  a  majority  vote  in  each  House. 
That  is  democracy.  Then  no  other  little  group  of  willful  men  can  throw  away 
another  peace  as  they  did  after  the  last  war. 

The  Florida  resolution  is  in  the  exact  language  of  the  resolution  passed  by 
the  House  in  Washington,  of  which  Chairman  Hatton  Sumnebs,  of  Texas,  of 
the  House  Judiciary  Committee  is  author. 

It  provides : 

"Hereafter  treaties  shall  be  made  by  the  President  by  and  with  the  advice 
and  consent  of  both  Hoiises  of  the  Congress." 

The  House  resolution  of  Mr.  Sumners  cannot  be  submitted  to  the  States  by 
the  Congress  without  the  concurrence  of  the  Senate  by  a  two-thirds  vote,  and 
I  doubt  if  the  Senate  will,  of  its  own  accord,  give  up  its  exclusive  power  to 
ratify  treaties. 

Hence  the  only  way  we  can  hope  to  strike  down  the  two-thirds  rule  of  the 
Senate  is  for  32  States  to  ask  Congress  to  call  a  convention  for  proposing  this 
amendment  to  permit  both  Houses  of  the  Congress  to  ratify  treaties. 

Florida  has  shown  the  way  and  now  if  31  other  States  will  follow  her  lead 
we  can  enable  our  Government  to  keep  faith  with  our  honored  dead  and  to 
help  to  save  the  peace  for  which  he  gave  "the  last  full  measure  of  devotion." 

All  honor  to  the  vision  of  the  Florida  Legislature.  The  Nation  will  expect 
other  legislatures,  most  of  which  are  meeting  this  year,  to  follow  Florida. 


[From  the  OS  Congressional  Record   1057,   1952] 

Concurrent  resolution  of  the  Legislature  of  the  State  of  Georgia ;  to  the 
Conm^ittee  on  the  Judiciary  : 

"Whereas  the  Constitution  of  the  United  States  provides  that  treaties  made 
under  the  authority  of  the  United  States  shall,  along  with  the  Constitution 
and  Laws  of  the  United  States,  be  the  supreme  law  of  the  land,  anything  in 
the  Constitution  or  laws  of  any  State  to  the  contrary  notwithstanding ;  and 

"Whereas  rhe  treaty-making  power  is,  with  increasing  frequency,  being  re- 
sorted to  for  the  purpose  of  empowering  Congress  to  enact,  by  way  of  imple- 
menting treaties,  laws  which  Congress  would  otherwise  be  without  power  to 
enact :  and 
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"Whereas  the  effect  of  this  provision  of  the  Constitution  of  the  United 
States  is  to  enable  the  President,  with  the  consent  of  two-thirds  of  the  Senate, 
to  chanse  the  Constitution  of  the  United  States  and  enlarge  the  powers  of  the 
Congress  by  conferring  upon  the  Congress  power  to  enact  laws  to  implement 
and  enforce  such  treaties ;  and 

"Whereas  the  practice,  if  continued,  could  well  result  in  complete  destruction 
of  the  States  and  in  gross  invasions  of  the  rights  of  the  citizens  of  the  United 
States ;  and 

■"Wiiereas  such  a  condition  is  extremely  dangerous  and  undesirable :  A'ow, 
therefore,  be  it. 

"Resolved  hij  the  General  Assembly  of  Georgia,  That  the  Congress  of  the 
United  States  be  hereby  requested  to  call  a  convention  for  the  purpose  of  pro- 
posing an  amendment  to  article  VI,  clause  2  of  the  Constitution  of  the  United 
States  relating  to  the  treaty-making  power  and  that  it  be  amended  in  the  fol- 
lowing respects : 

"1.  To  provide  that  a  treaty  shall  not  become  the  supreme  law  of  the  land 
upon  ratilication  except  to  the  extent  that  it  shall  thereafter  be  made  so  by 
act  of  Congress ; 

"2.  To  provide  that  in  legislating  to  give  effect  to  treaties  Congress  shall 
make  no  law  not  otherwise  authorized  by  the  Constitution ;  and 

"3.  To  provide  that  the  basic  structure  of  the  United  States  Government  as 
now  embodied  in  the  Constitution,  the  express  limitations  of  the  Constitution 
on  the  powers  of  Congress,  the  guarantees  of  rights  and  freedoms  contained 
in  the  Constitution  and  the  Bill  of  Rights,  and  the  powers  reserved  to  the 
States  and  to  the  people,  shall  not  be  in  anywise  altered  by  any  treaty  or  ex- 
ecutive agreement  nor  otherwise  than  by  constitutional  amendment ;  be  it  fur- 
ther 

"Resolved,  That  the  Congress  of  the  United  States  be,  and  it  herby  is,  re- 
quested to  provide  as  the  mode  of  ratification  that  said  amendment  shall  be 
valid  to  all  intents  and  purposes,  as  part  of  the  Constitution  of  the  United 
Slates,  when  ratitit'd  by  the  legislatures  of  three-fourths  of  the  several  States; 
and  be  it  further 

••Resolved,  That  a  duly  attested  copy  of  this  resolution  be  immediately  trans- 
mitted to  the  Secretary  of  the  Senate  of  the  United  States,  the  Clerk  of  the 
House  of  Representatives  of  the  United  States,  and  to  each  Member  of  the 
Congress  from  this  State. 

"Fred  Hand, 

''Speaker  of  the  House. 
"Joe  Boone, 

"Clerk  of  the  House. 
"S.  Maevin  Gbiffin, 

President  of  the  Senate. 
"George  D.   Stewart, 
"Secretary  of  the  Senate. 


•'Approved  this  29th  day  of  January  1952. 


'Herman  E.  Talmadge, 

"Governor.' 


[From  the  103  Congressional  Record  6473,  May  8,  1957] 
"House  Enrolled  Concurrent  Resolution  4 

"A  concurrent  resolution  making  application  to   the  Congress  of  the   United 

States  pursuant  to  article  V  of  the  Constitution  of  the  United  States  for  a 

convention  proposing  an  amendment  to  the  Constitution  of  the  United  States 

"Be  it  resolved  hy  the  House  of  Representatives  of  the  General  Assembly  of 

the  State  of  Indiana  (the  Senate  concurring) — 

"Section  1.  The  General  Assembly  of  the  State  of  Indiana,  pursuant  to  arti- 
cle V  of  the  Constitution  of  the  United  States,  hereby  makes  application  to  the 
Congress  of  the  United  States  to  call  a  convention  for  proposing  the  following 
article  as  an  amendment  to  the  Constitution  of  the  United  States : 


"  'Section  1.  A  provision  of  a  treaty  or  other  international  agreement  not 
made  in  pursuance  of  this  Constitution  shall  have  no  force  or  effect.  This  sec- 
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tion  shall  not  apply  to  treaties  made  prior  to  the  effective  date  of  this  Consti- 
tution. 

'•  'Sec.  2.  A  treaty  or  other  international  agreement  shall  have  legislative  ef- 
fect within  the  United  States  as  a  law  thereof  only  through  legislation,  except 
to  the  extent  that  the  Senate  shall  provide  affirmatively,  in  its  resolution 
advising  and  consenting  to  a  treaty,  that  the  treaty  shall  have  legislative  ef- 
fect. 

•'  'Sec.  3.  An  international  agreement  other  than  a  treaty  shall  have  legisla- 
tive effect  within  the  United  States  as  a  law  thereof  only  through  legislation 
valid  in  the  absence  of  such  an  international  agreement. 

"  'Sec.  4.  On  the  question  of  advising  and  consenting  to  a  treaty,  the  vote 
shall  be  determined  by  yeas  and  nays,  and  the  names  of  the  Senators  voting 
for  and  against  shall  be  entered  on  the  Journal  of  the  Senate.' 

"  'Sec.  2.  The  State  of  Indiana  requests  that  such  amendment  shall  be  valid 
to  all  intents  and  purposes  as  pai't  of  the  Constitution  of  the  United  States 
when  ratified  by  the  legislatures  of  three-fourths  of  the  several  States. 

"  'Sec.  3.  For  the  reason  that  the  power  of  the  sovereign  States  to  propose 
amendments  to  the  Constitution  of  the  United  States  by  convention  under  arti- 
cle V  has  never  been  exercised  and  no  precedent  exists  for  the  calling  or  hold- 
ing of  such  convention,  the  State  of  Indiana  hereby  declares  the  following 
basic  principles  with  respect  thereto :  that  the  power  of  the  sovereign  States  to 
amend  the  Constitutions  of  the  United  States  under  article  V  is  absolute ;  that 
the  power  of  the  sovereign  States  to  propose  amendments  to  the  Constitution 
by  convention  under  article  V  is  absolute ;  that  the  power  of  the  sovereign 
States  extends  over  such  convention  and  the  scope  and  control  thereof  and 
that  it  is  within  their  soverign  power  to  prescribe  whether  such  convention 
shall  be  general  or  shall  be  limited  to  the  proposal  of  a  specified  amendment 
or  of  amendments  in  a  specified  field ;  that  the  exercise  by  the  sovereign  States 
of  their  power  to  require  the  calling  of  such  convention  contemplates  that  the 
applications  of  the  several  States  for  such  convention  shall  prescribe  the  scope 
thereof  and  the  essential  provisions  for  holding  the  same ;  that  the  scope  of 
such  convention  and  the  provisions  for  holding  the  same  are  established  in  and 
by  the  applications  therefor  by  the  legislatures  of  the  two-thirds  majority  of 
the  several  States  required  by  article  V  to  call  the  same,  and  that  it  is  the 
duty  of  the  Congress  to  call  such  convention  in  conformity  therewith ;  that 
such  convention  is  without  power  to  transcend,  and  the  delegates  to  such  con- 
vention are  without  power  to  act  except  within,  the  limitations  and  provisions 
so  prescribed. 

"  "Sec.  4.  The  State  of  Indiana  requests  that  such  convention  shall  be  called 
and  held  in  conformity  with  the  following  limitations  and  provisions,  and  that 
the  Congress,  in  the  call  for  such  conventon,  hereby  is  requested  to  and  shall 
prescribe : 

"  '1.  That  such  convention  shall  be  held  in  the  city  of  Philadelphia,  in  the 
State  of  Pennsylvania,  on  the  first  Monday  of  the  first  December  following 
transmission  to  the  Senate  and  the  House  of  Representatives  of  the  Congress 
of  the  United  States  of  applications  for  such  convention  by  the  legislatures  of 
two-thirds  of  the  several  States  and,  in  honor  of  the  Nation's  founders  and  for 
invocation,  shall  convene  at  Constitution  Hall,  at  Independence  Square,  at  the 
hour  of  10 :00  o'clock  in  the  morning  of  such  day,  and  thereupon  adjourn  to 
more  commodious  quarters  within  said  city  for  session  as  the  convention  shall 
determine ; 

'•  '2.  That  the  several  States  shall  have  equal  suffrage  at  such  convention  : 
that  each  of  the  several  States  shall  be  entitled  to  three  delegates  thereat  and 
that  each  of  such  delegates  shall  be  entitled  to  one  vote ;  that  the  delegates  to 
such  convention  from  the  several  States  shall  be  the  highest  officer  of  the  sen- 
ate and  the  highest  officer  of  the  house  of  representatives  of  their  respective 
legislatures  at  the  time  of  such  convention,  except  that  in  States  where  the 
lieutenant  governor  is  president  of  the  senate,  the  president  of  the  senate  pro 
tem  or  other  highest  officer  from  the  membership  of  the  senate  shall  be  such 
delegate  from  the  senate  and  in  States  having  a  unicameral  legislature  the  two 
highest  officers  of  its  legislature  shall  be  such  delegates,  which  two  delegates 
in  each  of  the  several  States  shall  jointly  designate  a  citizen  of  such  State  at 
large  who  shall  be  the  third  delegate  from  such  State  to  such  convention :  that 
in  case  of  a  vacancy  in  the  office  of  any  delegate  during  such  conventon.  not 
otherwise  filled  pursuant  to  law  or  by  legislative  act  or  as  herein  provided, 
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such  vacancy  shall  be  filled  by  the  governor  of  such  State  from  the  senate  or 
house  of  its  legislature  or  the  State  at  large,  respectively,  as  the  case  may  be ; 
that  during  such  vacancy  and  during  the  absence  of  a  delegate  from  the  floor 
of  the  convention  the  delegates  present  from  such  State  shall  be  empowered  to 
exercise  the  vote  of  the  absent  delegate  or  delegates  from  such  State ;  that  the 
legislature  of  any  State  may  choose  its  delegates  to  such  convention,  other 
than  hei'einabove  designated,  in  which  case  the  delegates  so  chosen  shall  be 
certified  to  the  convention  by  the  secretary  of  state  of  such  State  and  shall 
constitute  the  delegates  of  such  State  at  such  convention  in  lieu  of  the  dele- 
gates otherwise  hereinabove  designated. 

"  '3.  That  such  convention  shall  be  limited  and  restricted  specifically  to  the 
consideration  and  proposal  of  this  amendment,  or  such  other  amendments  as 
may  be  proposed  by  the  Several  States  of  these  United  States :  the  choosing  of 
oflicers  and  adoption  of  rules  of  procedure  for  the  conduct  of  such  convention 
and  the  maintenance  of  order  thereat,  the  determination  of  any  issue  respect- 
ing the  seating  of  delegates,  adjournment  from  day  to  day  and  to  a  day  cer- 
tain and  from  place  to  place  within  said  city  as  may  be  convenient,  and  ad- 
journment sine  die ;  and  such  convention  shall  not  be  held  for  any  other 
purpose  nor  have  any  other  power,  and  the  delegates  thereto  shall  have  no 
power  other  than  within  the  limitations  herein  prescribed ; 

"4.  That  a  permanent  record  shall  be  made  of  the  proceedings  of  such  con- 
vention, which  shall  be  certified  by  the  secretary  of  the  convention,  the  origi- 
nal of  which  shall  be  placed  in  the  Library  of  Congress  and  printed  copies  of 
which  shall  be  transmitted  to  the  Senate  and  the  House  of  Representatives  of 
the  Congress,  to  the  Secretary  of  State  of  the  United  States,  and  to  each 
house  of  the  legislature  and  to  the  secretary  of  state  of  each  of  the  several 
States ; 

"5.  That  the  powers  of  such  convention  shall  be  exercisable  by  the  States, 
represented  at  such  convention  by  fully  constituted  delegates  thereat,  by  major- 
ity vote  of  the  States  present  and  voting  on  such  pi'oposal,  and  not  otherwise. 

"Sec.  5.  The  State  of  Indiana  requests  that  this  application  shall  constitute 
a  continuing  application  for  such  convention  under  article  V  of  the  Constitu- 
tion of  the  United  Statse  luitil  the  legislatures  of  two  thirds  of  the  several 
States  shall  have  made  like  applications  and  such  convention  shall  have  been 
called  and  held  in  conformity  therewith,  unless  the  Congress  itself  propose 
such  amendment  within  the  time  and  manner  herein  provided. 

"Sec.  6.  The  State  of  Indiana  requests  that  proposal  of  such  amendment  by 
the  Congress  and  its  submission  for  ratification  to  the  legislatures  of  the  sev- 
eral States  in  the  form  of  the  article  hereinabove  specifically  set  forth,  at  any 
time  prior  to  sixty  days  after  the  legislatures  of  two-thirds  of  the  several 
States  shall  have  made  application  for  such  convention,  shall  render  such  con- 
vention unnecessary  and  the  same  shall  not  be  held ;  otherwise  such  convention 
shal  be  called  and  held  in  conformity  with  such  applications. 

"Sec.  7.  The  State  of  Indiana  requests  that  as  this  application  under  article 
V  of  the  Constitution  of  the  United  States  is  the  exercise  of  a  fundamental 
power  of  the  sovereign  States  under  the  Constitution  of  the  United  States  a 
receipt  of  this  application  by  the  Senate  and  the  House  of  Representatives  of 
the  Congress  of  the  United  States  be  officially  noted  and  duly  entered  upon 
their  respective  records,  and  that  the  full  context  of  this  resolution  be  pub- 
lished in  the  official  publication  of  both  the  Senate  and  the  House  of  Repre- 
sentatives of  the  Congress. 

"Sec  8.  Certified  copies  of  this  resolution  shall  be  transmitted  forthwith  to 
the  Senate  and  the  House  of  Representatives  of  the  Congress  of  the  United 
States,  to  each  Senator  and  Representative  in  the  Congress  from  this  State, 
and  to  the  Secretary  of  State  of  the  United  States,  and  to  each  house  of  the 
legislature  and  to  the  secretary  of  state  of  each  of  the  several  States,  attesting 
the  adoption  of  this  resolution  by  the  legislature  of  this  State. 

"Crawford  F.  Parker, 

''President  of  Senate. 
"George  S.  Diener, 
''Speaker  of  House  of  Representatives. 

"Approved  March  12,  1957. 

"Harold  W.  Handiey. 
"Governor  of  the  State  of  Indiana. 

"Filed  March  12,  1957. 

"Frank  A.  Lenning, 
"Secretary  of  State  of  Indiana." 
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[From  The  Washington  Post,   Sunday,  April  16,   1972] 
U.S.  Policy  May  Get  Hoover-Type  Study 

(By  Spencer  Rich,  Washington  Post  Staff  Writer) 

Alarmed  by  a  proliferation  of  U.S.  civilian  personnel  overseas  in  foreign  pol- 
icy roles,  Sens.  George  D.  Aiken  (R-Vt.)  and  J.  W.  Fulbright  (D-Ark. )  have 
moved  to  create  a  new  Hoover  Commission  to  study  the  functions  of  the  dif- 
ferent federal  agencies  in  the  making  of  foreign  policy. 

Aiken  is  the  senior  Republican  on  the  Senate  Foreign  Relations  Committee 
and  Fulbright  is  the  chairman.  They  quietly  pushed  through  the  committee 
this  week  an  amendment  creating  a  12-member  "Little  Hoover  Commission"  to 
undertake  a  two-year  study  of  how  foreign  policy  is  made,  with  emphasis  on 
recommendations  for  centralizing  decision-making  and  cutting  overlap. 

The  amendment  was  attached  to  a  bill  authorizing  State  Department  and 
USIA  funds. 

Aiken  said  in  an  interview  yesterday  that  he  was  particularly  struck  by  re- 
cent committee  testimony  showing  that  there  are  3,400  State  Department  per- 
sonnel ovei'seas  in  regular  posts,  and  22,000  from  such  other  functions  as  the 
Central  Intelligence  Agency,  U.S.  Information  Agency,  Commerce  Department, 
Treasury,  Agency  for  Inteinational  Develoitment,  Agriculture  Department,  De- 
partment of  Health,  Education  and  Welfare — and  even  the  "N'eterans'  Adminis- 
trati<m,  which  an  Aiken  aide  said  has  emuiselors  in  the  Philippines. 

Aiken  said  that  half  the  study  commission  members  would  be  from  Congress 
and  half  would  be  from  the  executive  branch  and  non-government  positions. 

Under  the  amendment  approved  by  the  Foreign  Relations  Committee,  the 
President  will  appoint  two  members  from  the  public  and  two  from  the  execu- 
tive branch,  and  the  Senate  and  House  each  will  appoint  two  of  their  own 
members  and  two  persons  from  private  life — a  total  of  12.  Like  the  original 
Hoover  Commission,  the  new  unit  would  be  given  a  staff  and  subpoena  powers. 

An  Aiken  aide  remarked  that  there  are  so  many  foreign  policy  agencies  that 
each  tends  to  have  its  "own"  foreign  policy  and  sometimes  doesn't  work  in 
harness  with  the  others. 

Aiken  recalled  that  he  had  been  a  member  of  the  original  1947-48  Hoover 
Conunjssion.  headed  by  former  President  Herbert  Hoover,  wliich  did  a  massive 
stufiy  of  federal  government  organization  that  resulted  in  some  major  struc- 
tural reforms.  "Herbert  Hoover  expected  us  to  work  day  and  night,"  Aiken 
said. 


[Prom  the  Oakland  Tribune,  Oakland,  Calif.,  April  24,  1972] 
Goldberg,  Clifford  At  Policy  Hearing 

Washington  (AP) — Former  United  Nations  ambassador  and  Supreme  Court 
Justice  Arthur  J.  Goldberg  and  former  Defense  Secretary  Clark  M.  Clifford 
urged  Congress  today  to  take  greater  responsibility  for  developing  the  nation's 
foreign  policy. 

They  differed,  however,  in  a  bill  by  Sen.  Sam  J.  Brvin  Jr.,  D-N.C,  to  give 
Congress  power  to  veto  executive  agreements  made  by  the  President  with 
other  nations 

While  Goldberg  endorsed  the  measure  and  said  he  had  no  doubt  of  its  con- 
stitutionality, Cliffox-d  suggested  that  it  went  too  far  in  infringing  on  the  Pres- 
ident's iiowers. 

Another  witness,  Maealester  College  President  James  A.  Robinson,  said  it 
'•misses  the  mark"  and  would  not  have  prevented  ''the  major  mistakes  of  re- 
cent foreign  policy." 

Robinson  said  Congress  should  play  a  positive,  not  a  negative  role,  seeking 
creative  and  constructive  alternatives  to  foreign  policies  of  the  executive 
branch. 

Ervin  conducted  the  hearing  on  his  bill  as  chairman  of  the  separation  of 
powers  subcommittee  of  the  Senate  Judiciary  Committee.  He  expressed  concern 
about  the  increasing  tise  of  executive  agreements  with  other  nations  as  a  sub- 
stitute for  treaties  that  are  subject  to  ratification  by  the  Senate. 

Ervin's  measure  is  one  of  a  number,  like  a  bill  recently  passed  by  the  Senate 
to  limit  the  President's  war  powers,  reflecting  efforts  to  assert  a  greater  Con- 
gressional role  in  foreign  affairs. 
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Goldberg  said  the  Constitution  requires  the  President  to  submit  substantive 
agreements  affecting  relations  with  other  countries  to  the  Senate  for  approval, 
adding  that  the  proliferation  of  executive  agreements  in  recent  times  "cannot 
justify  departure  from  plain  constitutional  mandates." 

The  President's  power  to  enter  into  binding  agreements  with  foreign  powers, 
he  said,  is  confined  to  matters  of  a  routine  or  administrative  nature,  or  ex- 
pressly authorized  by  a  treaty  or  by  legislation  passed  by  Congress. 

Clifford  said  he  is  "troubled  about  the  recent  trend  toward  unilateral  exer- 
cise of  presidential  powers  in  the  international  arena"  and  sympathized  with 
and  supported  the  intent  of  Ervin's  bill. 

But  he  said  the  executive  agreement  authority  has  a  sound  basis  in  constitu- 
tional law  and  testified  he  did  not  believe  such  as  those  recognizing  a  foreign 
government,  settling  claims,  or  ending  hostilities. 


[From  The  Washington  Post,   Washington,  D.C.,  April  25,   1972] 
U.S.  TO  Have  Cambodia  Tie  After  Viet  Pullout,  Hill  Told 

(By  Laurence  Stern,  Washington  Post  Staff  Writer) 

Administration  witnesses  have  told  the  House  Foreign  Affairs  Committee 
that  the  United  States  will  have  a  defense  commitment  to  Cambodia  even 
after  all  U.S.  troops  are  withdrawn  from  South  Vietnam. 

This  position,  spelled  out  in  testimony  I'eleased  yesterday  by  the  committee, 
suggests  a  broader  scope  of  U.S.  commitment  to  the  survival  of  the  present 
government  in  Phnom  Penh  than  the  administration  previously  articulated. 

Until  now  the  principal  administration  justifications  for  direct  American  in- 
tervention and  aid  in  behalf  of  the  Lon  Nol  government  were  first,  to  safe- 
guard the  withdrawal  of  American  troops  from  South  Vietnam  and,  most  re- 
cently, to  help  Cambodia  maintain  its  "neutrality." 

The  newest  enlargement  of  the  rationale  for  aid  to  the  Phnom  Penh 
government  was  supplied  last  March  22  and  23  by  Lt.  General  George  M.  Seig- 
nious  II,  director  of  the  U.S.  Security  Assistance  Program,  and  Assistant  Sec- 
retary of  State  for  East  Asian  Affairs  Marshall  Green. 

"I  think  we  may  have  a  U.S.  interest  and  policy  reasons  that  would  indicate 
that  it  was  prudent  and  in  our  interest  to  continue  some  form  of  support  to 
Cambodia  after  the  U.S.  forces  have  withdrawn  from  South  Vietnam,"  Seig- 
nious  said  in  rely  to  questioning  by  Rep.  Donald  M.  Eraser  (D-Minn.) 

At  the  same  time  Seignious  asserted  that,  "we  do  not  have  any  formal  obli- 
gation or  a  commitment  to  Cambodia  that  I  know  of." 

Green  echoed  this  position.  Assuming  all  American  forces  are  out  of  South 
Vietnam,  he  said,  "I  still  think  we  have  an  interest  in  the  Cambodians  being 
able  to  have  a  government  of  their  own  choosing,  that  we  could  still  be  op- 
posed to  aggression  succeeding  and  taking  over  Cambodia." 

The  administration's  statements  of  its  goals  in  Cambodia  have  been  both 
ambiguous  and  somewhat  ad  hoc  since  the  May,  1970,  "incursions"  by  Ameri- 
can and  South  Vietnamese  troops. 

On  May  14,  1970,  Secretary  of  State  William  I.  Rogers  said  the  defense  of 
the  Cambodian  government  is  not  "our  primary  purpose  and  that  will  not  be 
our  purpose  in  the  future." 

Since  then  the  administration  has  begun  programs  of  military  and  economic 
assistance  to  the  Phnom  Penh  government  which  this  year  reached  a  level  of 
$341  million. 

Green  revealed  in  his  testimony  that  the  United  States  is  now  seeking  to 
help  build  a  Cambodian  army  force  level  of  220,000  in  fiscal  1973.  The  current 
Cambodian  force  level  envisioned  in  the  military  aid  program  is  200,000.  Last 
year  the  United  States  was  seeking  to  support  a  150,000  Cambodian  army.  In 
1970,  when  Prince  Norodom  Sihanguk  was  deposed  by  General  Lon  Nol,  the 
Cambodian  army  numl)ered  about  30,000. 

It  was  disclosed  during  the  executive  session  questioning  of  Seignious  that 
the  House  Foreign  Affairs  Committee  had  prepared  a  draft  report  that  was  se- 
cerely  critical  of  the  performance  of  the  Cambodian  military. 

The  report,  compiled  by  two  staff  members  who  visited  Cambodia  last  fall, 
asserts,  that  the  Cambodian  high  command  is   "poorly   trained,  luxury-loving 
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and  inadequate  to  the  task  of  effectively  fighting  the  North  Vietnamese,"  ac- 
cording to  Rep.  Clement  J.  Zablocki  (D-Wis. ) 

The  report  also  disclosed  that  the  United  States  was  financing  the  construc- 
tion of  three  training  centers  for  Cambodian  troops  within  Cambodia. 

Rep.  Wayne  L.  Hays  (D-Ohio)  informed  Seignious  that  the  report  found 
tliat  "a  good  part  of  the  200,000  army  you  are  talking  about  is  a  phantom 
army,  that  they  are  not  there." 

Hays  also  questioned  the  planned  delivery  to  Cambodia  of  C-119  transport 
planes.  Speaking  of  assistance  to  the  Lon  Nol  government.  Hays  added :  "I 
don't  know  how  they  are  going  to  use  this  stuff  except  as  this  report  indicates, 
to  buy  Mercedes  and  television  sets  and  what-have-you." 


[From  the  POST,  Washington,  D.C.,  April  25,  1972] 
Goldberg  Hits  Lack  of  Treaties 

(By  Spencer  Rich,  Washington  Post  Staff  Writer) 

Former  Secretary  of  Defense  Clark  Clifford  and  former  Supreme  Court  Jus- 
tice Arthur  Goldberg  yesterday  strongly  endorsed  a  bill  giving  Congress  veto 
power  over  international  executive  agreements  concluded  by  the  President. 

Sen.  Sam  J.  Ervin  Jr.  (D-N.C),  chairman  of  the  Senate  Subcommittee  of 
the  Separation  of  Powers,  opened  hearings  on  the  bill  with  the  assertion  that 
presidents  are  increasingly  using  executive  agreements  in  place  of  treaties  to 
conclude  major  international  understandings  because  such  agreements  don't  re- 
quire congressional  approval.  Treaties,  on  the  other  hand,  require  a  two-thirds 
Senate  vote  to  become  effective. 

Asserting  that  executive  agreements  had  always  been  intended  only  for 
minor  matters,  Ervin  called  their  increasing  use  a  signal  of  presidential  desire 
to  "circumvent  the  treaty-making  provisions  of  the  Constittition"  and  to  "usurp 
legislative  power  both  in  the  domestic  and  foreign  affairs  arenas." 

"As  recently  as  1930,"  said  Ervin,  "the  U.S.  concluded  25  treaties  and  only 
nine  executive  agreements.  In  contrast,  in  1968  the  U.S.  concluded  16  treaties 
and  266  executive  agreements,  and  by  Jan.  1,  1972,  the  U.S.  had  a  total  of  947 
treaties  and  4,359  executive  agreements." 

Goldberg,  a  former  Secretary  of  Labor  and  ambassador  to  the  United  Na- 
tions as  well  as  Surpeme  Court  justice,  used  language  almost  as  sweeping  in 
endorsing  the  Ervin  bill,  which  would  allow  Conngress  to  veto  any  executive 
agreement  by  a  negative  vote  of  both  chambers  within  60  days  of  its  submis- 
sion to  Congress. 

Goldberg  said  the  nation  is  approaching  a  "constitutional  crisis  in  the  rela- 
tions between  the  executive  and  Congress"  because  of  executive  assertions  of 
power  to  act  independently  which  are  threatening  to  disrupt  the  system  of 
checks  and  balances.  He  said  these  assertions  involve  not  only  the  treaty  pow- 
ers, but  also  the  war  powers. 

Goldberg  specifically  criticized  the  administration  for  concluding  military 
base  agreements  with  Portugal  and  Bahrain  as  executive  agreements  instead 
of  treaties. 

Clifford  was  far  less  sweeping  in  his  comments  on  misuse  of  executive  agree- 
ments, saying  he  saw  no  "important  legal  distinction"  between  a  treaty  and  an 
executive  agreement,  and  emphasizing  "my  own  belief  in  a  strong  presidency." 

Nevertheless,  he  endorsed  the  bill  with  some  proposed  changes,  saying  that 
while  "it  will  be  an  impediment"  to  completely  free  any  flexible  action  by  the 
President  in  concluding  agreements,  "It  is  not  in  my  opinion,  an  undue  impedi- 
ment" because  it  will  bring  Congress  and  thereby  the  public  back  into  the  de- 
cision-making process  on  foreign  affairs. 

He  said  concluding  international  executive  agreements  which  aren't  agree- 
ments which  aren't  subject  to  congressional  review  and  disapproval  carries 
two  practical  disadvantages :  It  leads  to  excessive  secrecy  in  policy-making, 
and  it  can  lead  to  implied  military  commitments  to  other  nations  even  though 
such  commitments  cannot  really  be  considered  valid  without  congressional 
sanction. 

Clifford  proposed  changing  the  wording  of  the  bill  to  make  clear  that  agree- 
ments in  areas  where  the  Constitution  clearly  gives  the  President  power  to  act 
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alone  (recognition  of  a  foreign  government,  settlement  of  claims,  cessation  of 
hostilities  were  examples  he  cited)  shouldn't  be  subject  to  the  congressional 
veto. 

Dr.  Elbert  M.  Byrd  Jr.,  author  and  educator,  called  the  bill  a  quest  for  "au- 
tomatic" solutions  to  problems,  and  said  the  congressional  power  of  the  purse 
would  be  a  more  effective  way  to  restrain  the  executive  if  necessary.  Dr.  James 
A.  Robinson,  president  of  MacAlester  college  in  Minnesota,  supported  the  gen- 
eral objectives  of  the  bill  but  said  he  feared  it  wouldn't  do  what  is  generally 
intended  in  it :  Only  a  real  revival  of  congressional  activism  in  foreign  affairs 
could. 

Foreign  Relations  Committee  Chairman  J.  W.  Fulbright  (D-Ark.)  supported 
the  thrust  of  the  bill,  saying  Presidents  were  submitting  minor  matters  as 
treaties — like  enlarging  the  size  of  one  international  agency  from  24  to  35 
members — while  making  major  international  commitments  through  executive 
agreements. 


[From  the  New  York  Times,  Tuesday,  April  25,  1972] 
Congress  Urged  to  Curb  Use  of  Executive  Accords 

(Special  to  The  New  York  Times) 

Washington,  April  24 — Two  Johnson  Administration  oificials  and  the  chair- 
man of  the  Senate  Foreign  Relations  Committee  called  on  Congress  today  to 
assert  control  on  executive  agreements  with  foreign  countries. 

Testifying  at  a  hearing  conducted  by  a  Senate  Judiciary  subcommittee,  for- 
mer Secretary  of  Defense  Clark  M.  Clifford  said  that  there  had  been  an  exces- 
sive use  of  executive  agreements,  which  do  not  require  Senate  approval.  This, 
he  said,  has  resulted  in  "undue  secrecy"  and  too  many  "assurances  of  support" 
to  foreign  countries. 

Arthur  J.  Goldberg,  who  was  United  States  delegate  at  the  United  Nations 
and  previously  had  served  as  a  Supreme  Court  justice,  said  that  Congress  had 
a  clear  responsibility  to  take  back  the  "powers  which  it  has  abandoned  too 
long." 

FULBRIGHT  ASKS  ACTION 

Senator  J.  W.  Fulbright,  Democrat  of  Arkansas,  the  chairman  of  the  For- 
eign Relations  Committee,  called  for  strong  action  to  stop  "the  erosion  and 
evasion  of  legislative  power"  in  foreign  policy. 

The  testimony  was  on  a  bill  that  would  give  Congress  power  to  veto  execu- 
tive agreements.  The  subcommittee,  headed  by  Senator  Sam  J.  Ervin  Jr.,  Dem- 
ocrat of  North  Carolina,  the  sponsor,  began  three  days  of  hearing  on  the  pro- 
posal. 

Mr.  Ervin  said  that  as  of  Jan.  1  the  United  States  had  entered  into  4,359 
executive  agreements  which  do  not  require  Senate  approval,  and  947  treaties, 
which  call  for  concurrence  by  two-thirds  of  the  Senate. 

"During  the  pnst  few  decades,"  Senator  Ervin  said,  "the  executive  branch 
has  found  irresistable  the  temptation  to  dispose  of  what  it  considered  routine 
matters  through  the  short-cut  method  of  entering  into  executive  agreements 
rather  than  the  constitutional  method  of  making  formal  treaties." 

Senator  Fulbright  urged  stronger  legislation  than  Ervin  bill,  saying  that  ei- 
ther house  should  be  able  to  override  an  executive  agreement. 

Also  testifying  at  the  hearing  were  Dr.  James  Robinson,  president  of  Mac- 
alester  College,  and  Dr.  Elbert  M.  Byrd  Jr.,  former  professor  of  government 
at  the  University  of  Maryland.  The  two  men,  who  have  written  books  on  for- 
eign policy  agreements,  urged  other  methods — such  as  control  on  appropria- 
tions— instead  of  the  Ervin  proposal  to  assert  the  role  of  Congress  in  foreign 
policy. 

On  Feb.  16,  the  Senate  approved,  by  a  vote  of  81  to  0,  and  sent  to  the  House 
a  measure  that  would  require  all  international  agreements  to  be  submitted  to 
Congress  for  its  information.  Mr.  Ervin's  proposal  would  go  far  beyond  that 
bill,  now  awaiting  House  action,  by  providing  that  Congress  could  override  any 
executive  agreement  within  60  days  after  its  transmittal. 
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[From  the  New  York  Times,  May  1,  1972] 
The  Treaty  Powers 

The  tendency  of  Presidents  to  circumvent  the  Constitutional  requirement  for 
Senate  approval  of  treaties  by  C(mcluding  executive  agreements  has  reached 
extraordinary  proportions  in  recent  years.  In  the  150  years  prior  to  1939,  the 
United  States  entered  in  799  treaties  and  1,182  executive  agreements,  one-and- 
one-half  times  as  many.  In  the  last  26  years,  according  to  State  Department 
compilations,  368  treaties  have  been  concluded  but  fifteen  times  that  many 
executive  agreements  have  been  signed — a  total  of  5,590.  In  addition,  there  are 
over  400  secret  agreements,  the  nature  of  which  the  State  Department  declines 
to  reveal.  Moreover,  thousands  of  other  executive  agreements  evidently  have 
been  concluded  by  other  governmental  agencies,  particularly  the  Defense  Depart- 
ment, which  reportedly  refuses  to  disclose  the  details  even  to  Congressional 
committees. 

The  Senate  demonstrated  its  dislike  for  this  state  of  affairs  in  February 
when  it  voted  81-to-O  for  the  Case  Bill,  which  would  require  all  international 
agreements  to  be  sent  to  the  Congress  for  its  information.  Senator  Ervin  of 
North  Carolina  has  now  gone  much  further  with  a  bill  that  would  empower 
the  Congress  to  veto  any  executive  agreement  within  sixty  days  of  its  trans- 
mittal, if  a  majority  of  both  houses  voted  against  it. 

The  Senate's  concern  is  primarily  with  executive  agreements,  negotiated 
without  consulting  Congress,  on  such  matters  as  the  stationing  of  American 
troops  abroad  and  the  establishment  of  military  bases.  Such  steps  can  commit 
the  nation  to  war  in  some  circumstances  as  thoroughly  as  a  treaty  of  alliance. 
The  same  concern  has  already  led  the  Senate,  by  overwhelming  majority,  to 
approve  the  Javits-Spong  War  Powers  Bill,  which  would  forbid  the  use  of 
American  armed  forces  in  combat  for  longer  than  thirty  days  luiless  the  Presi- 
dent had  obtained  the  consent  of  Congress. 

A  further  objective  that  would  be  achieved  by  the  Ervin  bill,  in  the  opinion 
of  former  Defense  Secretary  Clark  Clifford,  is  that  it  would  discourage  "undue 
secrecy"'  and  too  many  "assurances  of  support"  to  foreign  countries.  Where 
there  is  a  valid  reason  for  secrecy,  the  Ervin  bill  would  permit  closed  Congres- 
sional hearings  and  action  by  both  houses  in  executive  session. 

Some  executive  agreements,  of  course,  merely  implement  treaties  approved 
by  the  Senate.  The  Congress  could  be  swampefl  and  the  conduct  of  foreign  pol- 
icy hamstrung  if  every  minor  ccmtract  on  economic  aid  or  construction  of  mili- 
tary facilities  abroad  required  extended  hearings  and  Congressional  debate. 
The  late  Secretary  of  State  Dulles  told  a  Senate  Judiciary  subcommittee  on 
April  6,  1953,  that  10,000  agreements  had  been  concluded  to  implement  the 
NATO  treaty. 

The  Ervin  bill  would  not  require  every  executive  agreement  to  be  debated.  It 
would  simply  enable  the  Congress  to  debate  those  it  felt  deserved  such  scru- 
tiny. Most  important,  it  would  force  the  executive  branch  to  revive  the  kind  of 
close  consultation  with  key  Congressional  committees — in  advance  of  signing 
important  international  engagements — that  has  existed  in  the  past. 

Such  consultation  would  not  guarantee  the  nation  against  another  Vietnam. 
The  Congress  is  no  more  immune  to  error  than  the  Executive.  But  it  would  re- 
store a  safeguard  that  too  long  has  been  absent. 


[From  Time   (Magazine),  May  15,  1972] 
Arms  Control — Agreement  on  Enough 

The  White  House  last  week  announced  a  "major  advance"  in  the  Strategic 
Arms  Limitation  Talks,  which  have  been  going  on  since  1969.  The  advance — a 
■compromise  worked  out  in  a  secret  exchange  of  letters  between  President 
Nixon  and  Soviet  Party  Chief  Leonid  Brezhnev — represents  an  important  mile- 
stone in  U.S. -Soviet  relations  and  reflects  a  long-term  change  in  Wa.-^hington's 
policy.  Where  once  the  U.S.  sought  to  maintain  overall  nuclear  superiority, 
Washington  has  now  settled  for  what  Nixon  has  called  "sufficiency" — that  is, 
enough  arms  to  deter  any  Russian  attack  by  promising  a  devastating  retalia- 
tory strike. 
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Though  many  difficult  details  must  still  be  worked  out  by  SALT  negotiators^ 
now  meeting  in  Helsinki,  the  ovei-all  shape  of  the  nuclear  accommodation  be- 
tween the  superpowers  was  beginning  to  emerge.  The  U.S.  and  the  Soviet 
Union  agreed  to  a  series  of  ceilings  and  freezes  in  which  Washington  has  con- 
sented to  Soviet  parity — and  in  several  cases  numerical  superiority — in  every 
major  category  of  defensive  and  offensive  strategic  nuclear  weaponry  {see 
chart).  In  return,  the  Soviets  made  two  important  concessions.  They  agreed  to 
place  limits  on  the  number  of  missile  subs.  But  more  important,  they  agreed  to 
exclude  from  the  present  freeze  U.S.  tactical  nuclear  weapons  in  Europe  and 
aboard  the  Sixth  Fleet  in  the  Mediterranean.  Hence  the  U.S.  was  able  to  avoid 
unnerving  its  European  NATO  allies,  who  would  look  askance  at  any  unilat- 
eral dealing  with  the  Soviets  over  American  weaponry  that  is  committed  to 
the  defense  of  Western  Europe. 

The  compromise  virtually  ensures  that  Nixon  and  Brezhnev  will  be  able  to 
have  a  historic  signing  ceremony  if  and  when  the  President  visits  Moscow 
later  this  month.  They  will  probably  have  two  documents  to  sign.  One  is  a 
full-fledged  treaty,  already  agreed  upon,  limiting  the  number  of  defensive 
ABMs,  or  anti-ballistic  missiles,  that  each  side  may  install.  The  second,  bar- 
ring any  last-minute  snag,  will  be  an  executive  agreement  setting  informal 
ceilings  on  offensive  strategic  missiles  until  the  SALT  negotiators  can  come  up 
with  a  formal  pact.  The  major  points  of  the  two  documents : 

ABMS.  The  U.S.  and  the  Soviet  Union  will  each  be  permitted  to  maintain 
only  two  ABM  complexes  of  100  missiles  each.  The  Soviets,  who  have  chosen  to 
defend  populated  areas,  will  probably  add  new  missiles  to  the  64  abms  that 
now  ring  Moscow.  They  may  also  convert  the  Tallin  Line  of  antiaircraft  mis- 
siles near  Leningrad  to  abms.  The  U.S.,  which  by  contrast  has  chosen  to  use 
the  allotted  abms  to  protect  its  land-based  missile  force,  originally  had  an- 
nounced its  intention  to  build  14  Safeguard  abm  complexes.  Now  it  will  com- 
plete only  the  two  sites  at  Grand  Forks,  N.  Dak.,  and  the  Malmstrom.  ]Mont. 

icbms.  Pending  a  formal  treaty,  both  superpowers  will  freeze  the  number  of 
icbms  at  the  present  level,  which  leaves  the  U.S.  at  a  2-to-3  disadvantage 
(1.054  V.  1.550).  Both  sides  will  be  free  to  replace  older  missiles  with  newer 
ones.  More  important,  no  ceiling  has  been  placed  on  nuclear  megatonnage,  a 
category  in  which  the  Soviets  already  have  far  outdistanced  the  U.S.  and 
which  helps  them  overcome  their  disadvantage  of  having  less  accurate  missiles. 
In  fact,  some  Pentagon  experts  expect  the  Russians  to  install  new  monster 
ICBMS  in  the  big  empty  silos  that  have  recently  been  detected  by  U.S.  surveil- 
lance satellites.  The  U.S.  has  more  warheads  on  its  missiles — 5,700  to  the  Sovi- 
ets' 2,500  though  Moscow  will  be  allowed  to  draw  even  on  that  score.  At  pres- 
ent, the  U.S.  has  a  considerable  technological  lead.  Its  mirv  (multiple 
independently  targeted  re-entry  vehicle)  warheads  can  be  steered  to  widely 
separated  targets.  By  comparison,  the  Russian  mrvs  (multiple  re-entry  vehi- 
cles) simply  fall  in  a  prearranged  cluster. 

missile  subs.  Under  the  ceiling,  the  Soviets  who  have  lagged  far  behind  the 
U.S.  in  the  development  of  imdersea  nuclear  missiles  will  be  permitted  to  com- 
plete the  17  submarines  now  abuilding;  within  the  next  couple  of  years  Mos- 
cow's missile-packing  submarine  force  will  outnumber  by  one  the  41-ship  U.S. 
undersea  missile  fleet. 

Even  though  the  compromise  on  offensive  weapons  allows  for  technological 
improvement — the  U.S.,  for  instance,  may  eventually  replace  its  missile  subma- 
rines with  the  undersea  long-range  missile  system  (ulms),  at  $165  million  per 
sub  without  armament — it  nevertheless  promises  to  bring  the  nuclear  numbers 
race  to  a  halt.  It  also,  it  is  hoped,  will  serve  as  a  guideline  for  a  full-fledged 
treaty  that  will  regulate  offensive  missiles  in  the  same  manner  in  which  the 
abms  have  been  brought  under  control.  When  and  if  that  happens,  the  stra- 
tegic arms  pact  will  rank  historically  with  the  nuclear  test-ban  treaty  (1963) 
and  the  nuclear  nonproliferation  treaty  (1968). 


[From  the  St.  Louis  Post-Dispatch,  May  25,  1972] 

Moscow  Agreements 

By  every  visible  sign.  President  Nixon's  hope  that  his  summit  meeting  with 
Soviet  leaders  will  be  memorable  for  its  substance  as  well  as  its  spirit  is  hap- 
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pily  being  fulfilled.  A  number  of  technical  agreements  have  been  reached,  in- 
cluding an  important  arrangement  to  co-operate  in  space  exploration ;  but  the 
truly  momentous  event  reported  from  the  Kremlin  is  that  the  two  nations  have 
agreed  to  place  limitations  on  both  defensive  and  offensive  nuclear  weapons. 

There  is  yet  no  indication  of  what  i.s  transpiring  in  Mr.  Nixon's  private 
talks  with  Communist  Party  Secretary  Brezhnev,  no  suggestion  that  progress 
is  being  made  in  such  areas  as  trade,  the  Middle  East,  Indochina  or  European 
security.  Yet  even  if  Mr.  Nixon  leaves  Moscow  without  a  commitment  from  the 
Russians  in  any  of  these  matters  an  agreement  on  strategic  arms  alone  would 
make  his  trip  a  success. 

The  details  of  the  technical  and  scientific  agreements  were  worked  out  be- 
fore Mr.  Nixon  left  Washington,  which  suggests  that  the  two  countries  not 
only  are  serious  about  enlarging  their  areas  of  co-operation  but  that  both  were 
concerned  that  the  agreements  would  be  ready  to  be  announced  dramatically 
at  the  summit.  In  the  relationship  between  the  U.S.  and  the  USSR,  it  is  al- 
most as  important  to  be  perceived  by  the  world  as  being  in  agreement  as  it  is 
actually  to  be  in  co-operation. 

Except  for  the  agreement  to  conduct  a  joint  manned  space  mission  in  1975, 
the  other  accords  are  as  much  significant  for  their  symbolic  value  as  for  what 
they  may  accomplish.  Cooperation  in  solving  medical  and  environmental  prob- 
lems and  the  exchange  of  personnel  and  information  in  space  research  should 
stand  as  predecessors  for  other  joint  efforts  at  solving  problems  faced  by  both 
nations.  And  it  should  go  without  saying  that  the  more  both  countries  pursue 
common  objectives  together,  the  more  they  ought  to  trust  each  other  and  the 
less  likely  they  should  be  to  resort  to  rash  belligerency. 

The  reported  terms  of  the  strategic  arms  agreement  are  themselves  little 
surprise.  It  was  known  that  the  two  nations  were  close  to  a  treaty  that  would 
cover  not  only  antiballistic  missile  systems  but  also  land  and  submarine-based 
intercontinental  missiles.  If  the  treaty  is  signed  as  expected  tomorrow,  it  will 
stand  as  a  crowning  tribute  to  the  long  and  patient  work  of  the  negotiators  at 
the  Strategic  Arms  Limitation  Talks — and  also  to  the  sensible  realization  by 
both  countries  that  a  continued  weapons  race  was  not  only  financially  absurd 
but  also  potentially  suicidal. 

One  puzzle  in  the  agreement  is  that  the  ABM  section  will  be  the  object  of  a 
formal  treaty  while  the  offensive  weapons  will  be  covered  by  an  executive 
agreement  between  Mr.  Nixon  and  Soviet  President  Podgorny.  It  would  have 
been  preferable  to  include  both  parts  in  a  single  treaty,  but  an  executive 
agreement  in  this  instance  does  not  alter  a  Senate-ratified  policy  of  arms  con- 
trol that  previously  has  been  expressed  in  the  treaties  for  a  limited  test  ban, 
nuclear  nonproliferation,  prohibition  of  nuclear  weapons  in  space  and  the  non- 
military  use  of  the  Antarctic. 

Even  this  treaty,  however,  provides  only  a  starting  point  for  an  effective  in- 
ternational system  of  controlling  nuclear  weapons ;  and  it  will  fail  in  its  objec- 
tive if  the  race  for  a  quantitative  edge  in  strategic  arms  is  replaced  by  a  race 
for  a  qualitative  advantage.  Nonetheless,  it  is  an  essential  first  step  toward 
any  possible  elimination  of  the  nuclear  menace.  As  such,  the  beneficiaries  of 
this  treaty  will  not  only  be  the  citizens  and  economies  of  the  U.S.  and  Russia. 
They  will  be  all  the  people  of  the  world. 


[From  the  Christian  Science  Monitor,  Thursday,  May  25,  1972] 
Spring  Thaw  in  Moscow 

The  cool  formality  and  diplomatic  correctness  that  marked  President  Nixon's 
reception  in  Moscow  on  Monday  appears  to  have  given  way  to  a  warmer  at- 
mosphere. Doubtless  the  sunwashed  Russian  spring  weather  helped.  But  the 
most  effective  thawing  agent  was  the  apparent  desire  on  the  part  of  both 
Americans  and  Russians  to  signal  the  world  that  they  were  serious  about  co- 
operative efforts  to  reduce  world  tensions. 

That  intent  explains  the  early  and  elaborately  ceremonial  signing  of  two 
pacts.  The  one  promises  future  cooperation  by  both  promises  future  coopera- 
tion by  both  countries  in  research  on  environmental  problems.  The  second  for- 
mally acknowledges  an  earlier  accord  on  mutual  cooperation  in  medical  re- 
search, including  environmental  health  problems.  To  note  that  both  agreements 
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were  carefully  worked  out  before  the  actual  summit  meeting  so  that  they 
could  be  used  as  evidence  of  rapprochement  does  not  detract  from  their  useful- 
ness. Especially  valuable  is  the  environmental  research  agreement,  both  for  it- 
self and  for  any  weight  it  may  have  in  helping  convince  the  Kremlin  to  send 
delegates  to  the  Stockholm  international  conference  on  environmental  problems 
this  summer. 

Further  evidence  of  Russian-American  rapprochement  is  expected,  perhaps 
this  weekend,  as  the  two  superpowers  move  to  final  agreement  on  strategic 
arms  limitation.  Except  for  some  not  xmsolvable  details,  mainly  the  question  of 
locating  offensive  and  defensive  land  missile  bases,  the  two  countries  appear 
ready  to  limit  defensive  misile  to  200  launchers  for  each  side.  A  separate  im- 
derstanding  would  freeze  the  number  of  offensive  missile  systems,  both  land- 
and  submarine-based,  to  present  levels. 

But  even  as  these  carefully  preorchestrated  public  demonstrations  of  accord 
are  flashed  out  to  the  world  by  radio  and  television,  Mr.  Nixon  and  Soviet 
Communist  Party  chief  Leonid  Brezhnev  are  holding  long  secret  sessions  on 
how  to  achieve  detente  in  other  areas  of  global  interest.  Moscow  would  like  to 
get  U.S.  approval  of  its  long-souglit  P^uropean  security  conference.  Mr.  Nixon 
would  like  Soviet  help  in  bringing  North  Vietnam  aroimd  to  letting  the  United 
States  get  out  of  A^ietnam  "with  honor"  and  with  its  prisoner  of  war,  and  in 
defusing  the  Middle  East. 

The  Vietnam  situation,  as  of  this  writing,  has  come  up  only  in  a  deliberately 
casual  suggestion  by  Mr.  Brezhnev  that  the  United  States  return  to  the  Paris 
peace  talks  with  Hanoi.  But  beyond  this  the  Kremlin  has  shown  little  desire 
to  influence  Hanoi  to  bow  to  Washington.  Whatever  points  Mr.  Nixon  may 
have  won  toward  persuading  Mocow  to  intervene  with  Hanoi  by  his  earlier 
Peking  trip  have  been  at  least  watered  down  by  the  bombing  offensive  and 
arms  blockade  against  Hanoi.  These  acts  have  in  fact  driven  Moscow  toward 
Peking  in  the  matter  of  shipping  Soviet  arms  to  Hanoi  via  China. 

Thus  the  single  most  distressing  issvie  on  the  international  scene,  the  Viet- 
nam war,  remains  the  one  least  susceptible  to  resolution  at  the  Moscow  sum- 
mit. Despite  that,  the  businesslike  and  apparently  determined  effort  by  both 
sides  to  maximize  the  possible  areas  of  agreement  make  the  summit  one  of  the 
most  hopeful  events  of  our  recent  deeply  troubled  times. 


[From  the  Chicago  Dally  News,  May  25,  1972] 
The  Businesslike  Summit 

The  agreements  flowing  from  the  Moscow  summit  continue  to  explain  why  it 
was  not  called  off  in  spite  of  the  escalated  fighting  in  Vietnam.  A  great  deal  of 
spadework  has  obviously  gone  into  this  meeting  of  President  Nixon  and  the 
Soviet  leadership,  not  all  of  it  apparent  beforehand.  On  the  record  thus  far, 
this  appears  to  be  summitry  at  its  best,  avoiding  the  pitfalls  of  earlier  top- 
level  conferences  where  impulse  and  expediency  led  to  later  misunderstanding. 

As  one  Russian  remarked  to  The  Daily  News'  Peter  Lisagor  in  Moscow,  sev- 
eral agreements  were  "precooked,"  and  their  scope  is  impressive.  The  least 
controversial  came  first,  as  might  be  exi^ected.  Nobody  can  be  in  favor  of  dis- 
ease and  pollution,  and  the  self-intere.st  of  the  superpowprs  coincides  in  the 
fight  against  them.  Even  so,  the  agreement  to  exchange  information  and  co-op- 
erate on  health  and  the  environment  marks  a  considerable  advance  and  raise 
hope  that  formidable  problems  can  be  more  quickly  solved  by  joint  effort. 

The  agreement  toward  joint  exploration  of  space  is  another  gain.  Work  was 
already  going  forward  on  redesigning  spacecraft  so  that  U.S.  and  Russian 
ships  might  link  up  in  orbit.  The  Moscow  seal  hastens  the  day  when  American 
and  Russian  spacemen  will  work  side  by  side  in  orbit  and  perhaps  on  the 
moon. 

The  big  one — arms  limitation — is  still  to  come,  but  here  too  the  long  period 
of  highly  technical  preparation  seems  about  to  pay  off.  And  if  the  sunerjiowers 
can  make  this  work,  a  considerable  degree  of  relaxation  will  be  possible  in  in- 
ternational affairs. 

There  is  still  an  unreal  quality  about  this  meeting  in  the  Kremlin  and  the 
agreements  coming  forth  like  a  string  of  sausages.  No  one  dares  to  forget  that 
while  the  Amex-ican  flag  flies  alongide  the  hammer  and  sickle  over  the  Krem- 
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lin  walls,  missiles  are  poised  and  ready  that  could  obliterate  most  of  the  peo- 
ple of  Russia  and  the  United  States.  The  image  springs  to  mind  of  a  Wild 
West  poker  game  with  guns  at  the  ready,  except  that  the  stakes  in  this  game 
are  higher  than  mankind  has  ever  known. 

But  for  almost  the  first  time,  an  element  of  trust  seems  to  be  present  in  the 
Soviet-American  face-off.  It's  only  a  delicate  seed  so  far,  and  a  misstep  could 
crush  it.  But  the  idea  has  at  least  been  planted  on  both  sides  that  on  some 
things  they  have  to  trust  each  other  or  the  world  will  surely  blow  apart.  If 
that  seed  can  be  nurtured  through  co-operation  in  health,  environment,  trade 
and  space  exploration,  perhaps  it  growth  can  smother  the  ruinous  prolifera- 
tion of  weapons  of  death. 

[From  The  Evening  Star,  Washington,  D.C.,  April  10,  1972] 
Moon  Teeaty  Work  Begins 

Geneva  (UPI) — Legal  experts  began  work  today  on  a  new  space  treaty 
which  would  ban  use  of  the  moon  for  military  purposes. 

Such  a  treaty  was  proposed  by  the  Soviet  Union  at  the  last  meeting  of  the 
United  Nations  General  Assembly. 

The  28-nation  legal  subcommittee  of  the  Committee  on  the  Peaceful  Uses  of 
Outer  Space,  is  drawing  up  the  terms  of  the  accord. 

Most  delegates  were  confident  that  agreement  vplll  be  reached  although  they 
said  the  drafting  of  legal  articles  and  later  approval  by  the  major  committee 
and  the  General  Assembly  probably  will  take  two  to  three  years. 

The  object  is  to  reserve  the  moon  for  peaceful  uses  and  to  prevent  any  at- 
tempts to  turn  it  into  a  launching  station  for  nuclear  weapons. 

Earlier  agreements  cover  principle  for  the  peac^ul  exploration  of  outer 
space,  which  came  into  force  in  1967,  and  automatic  return  and  rescue  of  as- 
tronauts and  objects  laimched  into  space,  which  went  into  effect  in  1968. 


[From  the  Baltimore  Sun,  May  28,  1972] 
The  Moscow  Agreements,  Limited 

Some  world  events  are  obviously  historic  at  the  moment  of  their  occurrence. 
With  others,  as  with  the  Russo-American  strategic  arms  limitation  treaty,  it  is 
necessary  to  wait  and  see.  If  this  should  lead  step  by  logical  step  to  an  actual 
slowing  and  then  a  cessation  of  the  reckless  nuclear-arms  competition  that 
threatens  the  planet,  it  will  indeed  have  been  historically  memorable.  Such  are 
the  expressed  intentions  of  the  signatories,  and  they  seem  at  the  moment  to  be 
good  intentions,  as  the  holding  down  of  numerical  levels  of  missiles  should 
surely  indicate. 

Nevertheless,  the  treaty  and  its  accompanying  executive  agreement  are  care- 
fully circumscribed.  Under  the  formal  treaty,  which  requires  Senate  ratifica- 
tion, each  country  would  be  limited  to  the  setting  up  of  two  defensive  anti-bal- 
listic missile  systems,  one  for  the  protection  of  each  capital  city  and  one  for 
the  guarding  of  strategic  sites  of  offensive  missiles.  The  weapons  at  each  site 
would  be  held  to  no  more  than  100.  What  it  appears  to  come  to,  in  simple 
terms,  is  that  the  capacity  for  "overkill,"  offensive  and  defensive,  remains  but 
is  reduced  somewhat — a  statement  that  might  make  little  sense  in  any  world 
but  ours. 

The  agreements  further  leave  both  nations  virtually  free  to  increase  the 
mass  of  their  nuclear  arsenals  and  to  proceed  with  a  continued  "sophistica- 
tion" of  the  weapons :  a  freedom  which  Defense  Secretary  Laird  has  already 
said  the  United  States  will  explore  to  the  fullest,  as  without  question  will  also 
the  Russians. 

The  nuclear-arms  race,  that  is,  can  hardly  be  said  even  to  be  beginning  to  be 
over.  Within  the  terms  of  these  agreements  the  signatories  can,  if  they  choose, 
conrinue  it  and  for  that  matter,  in  terms  of  destructive  force  and  effectiveness, 
step  it  up. 

The  Moscow  document  should  be  taken,  rather,  as  an  acknowledgment  of  the 
cost  and  the  perils  of  the  course  up  until  now,  and  of  intent  to  try  to  increase 
the  presently  residual  ingredient  of  rationality  in  world  affairs.  In  that  they 
deserve  our  welcome,  even  as  history  withholds  any  instantaneous  applause. 
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[From  the  Washington  Daily  News,  May  25,  1972] 
Moscow :  So  Far,  So  Good 

It's  too  soon,  of  course,  to  throw  one's  hat  in  the  air  and  cheer  President 
Nixon's  summitry  as  a  resounding  success.  But  he  seems  to  be  making  good 
progress. 

He  appears  to  be  getting  on  well  with  Communist  party  boss  Leonid  I. 
Brezhnev,  which  was  not  sure  in  advance,  and  is  signing  a  series  of  useful 
agreements  in  Moscow. 

The  agreements  already  reached  call  for  cooperation  in  fighting  air  and 
water  pollution;  co-ordinated  research  in  the  fields  of  cancer,  heart  disease 
and  environmental  health ;  scientific  and  technical  exchanges,  and  the  joint  ex- 
ploration of  space,  including  a  manned  flight  by  Russian  and  American  astro- 
naut in  1975. 

Admittedly,  none  of  these  agreements  alone  is  earth-shaking.  But,  taken  to- 
gether, they  point  to  a  pattern  of  cooperation  that,  if  it  develops,  would  mean 
better  Soviet-American  relations. 

We're  intrigued  by  the  plans  for  the  docking  of  a  Soviet  and  an  American 
spacecraft  and  an  exchange  of  crews. 

This  is  a  step  toward  taking  the  element  of  competition  out  of  space  flights 
which  has  increased  these  costs  to  botli  countries.  And  it  presupposes  a  lack  of 
serious  tension  between  Moscow  and  Washington  thru  1975. 

Neither  government  would  think  of  a  joint  space  flight  if  it  anticipated  a 
screaming,  rocket-rattling  confrontation  in  the  future. 

Naturally,  not  expecting  such  a  confrontation  is  no  guai-antee  that  one  won't 
develop.  But  if  the  superpowers  act  as  if  they  do  not  expect  a  showdown,  a 
dangerous  crunch  is  far  less  likely. 

Still  to  come  at  the  summit  are  agreements  on  limiting  strategic  arms,  in- 
creasing Russo-American  trade  and  taking  the  first  step  toward  a  mutual  troop 
withdrawal  in  Central  Europe. 

These  are  genuinely  important  measures  and,  if  they  come  thru  without 
hitches,  they'll  confirm  and  strengthen  the  signs  of  easier  relations  that  already 
have  eniersed  from  the  Nixon  visit. 

We  don't  know,  of  course,  what  Mr.  Nixon  and  Mr.  Brezhnev  are  saying  in 
private  about  those  potential  flashpoints  of  East-West  war,  Vietnam  and  the 
Middle  East.  Based  on  the  favorable  atmosphere  in  Moscow,  it's  possible  to 
hope  they  will  agree  that  those  danger  areas  must  not  be  permitted  to  lead  to 
a  Soviet-American  conflict. 

Such  an  understanding,  if  it's  reached,  would  hardly  be  made  public.  Yet  it 
would  be  the  most  signiilcant  of  Mr.  Nixon'.s  accomplishment  in  Moscow.  We 
hope  and  assume  he  is  working  hard  to  get  it. 


[From  the  Christian  Science  Monitor,  Friday,  May  26,  1972] 

Commitment  to  Peace  .  .  . 

Summer,  1975 :  three  years  from  now,  American  and  Soviet  spaceships  will 
link  up  in  orbit  around  the  earth. 

That  is  a  commitment  to  peace,  to  friendly  relations  in  the  years  ahead  on 
the  part  of  the  world's  two  superpowers. 

The  art  of  siunmitry  is  to  produce  results.  Without  concrete  results,  a  sum- 
mit meeting  falls  as  flat  as  a  pancake.  But  to  achieve  results  the  most  careful 
preparatory  work  is  essential. 

The  Nixon-Brezhnev  meeting  has  knocked  off  agreements  thick  and  fast. 
Months  of  patient  work  must  have  gone  into  their  drafting.  As  the  summit  got 
into  high  gear  in  Moscow  this  week,  we  began  to  see  why  both  sides  wanted  it 
so  badly,  and  why  neither  side  would  let  itself  be  diverted  by  the  Vietnam 
war. 

Of  the  spate  of  technical  and  scientific  agreements  signed  at  the  Kremlin 
Tuesday  and  Wednesday,  the  planned  rendezvous  in  space  between  an  Ameri- 
can Apollo  spacecraft  and  a  Soviet  Soyuz  is  the  most  spectacular. 

It  means  that  the  Apollo  program,  which  was  to  have  been  wound  down 
with  a  final  moon  landing  at  the  end  of  this  year,  will  now  be  extended.  The 
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United  States  has  three  earth-orbital  Skylab  missions  scheduled  for  next  year. 
After  that  there  would  have  been  a  gap  in  manned  space  flights  until  the 
space  shuttle  is  ready  in  1978.  The  Apollo  flight  with  the  Soviet  Union  in  1975 
will  help  bridge  that  gap.  It  will  mean  that  key  elements  of  the  Apollo  teams 
can  be  kept  intact.  It  will  mean  an  estimated  4,400  more  jobs  in  the  aerospace 
industry.  It  will  mean  that  Soviet  space  crews  will  come  to  the  United  States 
for  training  and  vice  versa.  And  once  the  rendezvous  is  made  televiewers  in 
both  countries  will  be  able  to  watch  their  astronauts  moving  from  one  space- 
craft to  another  and  conducting  joint  scientific  experiments. 

True,  implementation  of  the  agreement  will  depend  on  the  U.S.  Congress  vot- 
ing new  funds  to  keep  the  Apollo  program  going.  But  this  surely  Congress  can- 
not fail  to  do  in  view  of  the  significance  that  the  joint  space  program  has  for 
the  future. 

We  have  always  felt  that  the  immense  adventure  of  space  exploration 
should  not  be  subjected  to  national  exclusivities  or  rivalries.  The  United 
States  and  the  Soviet  Union  have  a  vast  lead  over  other  countries  in  the  space 
field,  but  we  look  forward  to  the  day  when  joint  exploration  of  the  universe 
will  be  a  multi-national,  indeed,  a  world  enterprise.  The  American-Soviet 
agreement  opens  the  door  to  that  possibility. 

.  .  .  AND  AN  ISSUE  THAT  UNITES 

The  pact  on  the  environment  signed  by  Presidents  Nixon  of  the  United 
States  and  Podgorny  of  the  Soviet  Union  recognizes  that  the  superpowers'  ulti- 
mate development  hinges  as  much  on  making  peace  with  their  own  habitat  as 
on  adjusting  the  military  strength  they  control. 

In  this,  as  in  the  space  pact,  both  the  U.S.  and  the  U.S.S.R.  wanted  some- 
thing concrete  to  show  as  an  earnest  of  good  summit  intentions.  Yet  it  would 
be  wrong  to  characterize  tlie  environmental  agreement  as  in  any  sense  mere 
window  dressing.  It  is  historic  in  its  own  right,  regardless  of  the  outcome  on 
the  more  immediately  nettling  SALT  and  Vietnamese  issues. 

The  pact  is  the  first  comprehensive  agreement  between  major  industrial  pow- 
ers on  the  environment.  The  U.S.  has  an  agreement  with  Canada  on  the  Great 
Lakes,  an  air  pollution  project  going  with  Mexico,  and  so  on.  But  these  are 
limited  in  scope,  not  attempts  to  share  knowledge,  manpower,  technology,  and 
research  on  a  systematic  basis  across  the  full  range  of  environmental  con- 
cerns :  air  and  water  pollution,  urban  sprawl,  the  preservation  of  countryside. 

True,  the  pact  risks  nothing  on  either  side.  Specific  joint  projects  have  yet 
to  be  agreed  on.  Such  security  issues  as  inspections  or  monitoring  of  rates  of 
pollution  within  the  other's  borders  are  avoided.  Results  lie  in  the  future. 

Yet  both  nations  can  expect  to  gain  and  to  learn  from  the  other.  The  U.S.  is 
ahead  in  many  technologies,  such  as  waterborne  waste  treatment,  while  the 
Russians  have  more  experience  with  pipeline  efforts  in  its  vast  Arctic  terri- 
tory. 

The  Soviet  Union  is  deeply  interested  in  how  the  U.S.  administers  its  envi- 
ronmental efforts.  The  U.S.S.R.  does  not  have  a  centi-al  unit  comparable  to  the 
Environmental  Protection  Agency  or  the  Council  on  Environmental  Quality  in 
the  U.S.  In  such  categories  as  industrial  pollution,  it  leaves  enforcement  up  to 
the  various  industries  which  have  their  own  central  planning  board.  In  turn 
the  ministries  set  standards  for  individual  plant,  making  the  plant  manager 
personally  responsible  for  meeting  emissions  or  waste  standards.  The  weak- 
nesses in  this  system  can  be  readily  seen.  When  half  a  dozen  industries  are  si- 
multaneously dumping  wastes  into  the  Volga  River  the  issue  of  responsibility 
gets  blurred. 

The  Soviet  Union  has  environmental  problems  uniquely  of  its  own  making. 
It  may  be  something  of  a  joke  to  Westerners  that  Soviet  planners  seem  to  do 
everything  on  a  massive  scale — massive  factory  programs,  stupendous  water  di- 
version projects.  But  this  habit  of  large  scale  now  has  many  in  that  country 
deeply  concerned.  For  example,  they  are  asking  how  the  diversion  of  Arctic 
waters  to  arid  southern  regions  will  affect  their  climate  and  weather.  Their 
cities  are  just  beginning  to  feel  the  impact  of  the  automobile.  There  are  now 
only  200,000  cars  in  Moscow  for  its  seven  million  people.  In  five  years  there 
will  be  a  million  cars.  What  will  happen  to  the  city  then? 

These  are  kinds  of  problems  the  two  superpowers  share.  The  environmental 
pact  signed  this  week  sets  the  environment  apart  as  a  cooperative,  not  compet- 
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itive  issue.  It  recognizes  that  industrial  might  and  the  multiplying  of  urban 
culture,  if  undisciplined,  would  devastate  the  two  powers'  habitats  as  surely 
as  undisciplined  nuclear  weaponry. 


[From  the  Boston  Globe,  May  27,  1972] 
The  Beginning  of  Sanity 

After  a  quarter  of  a  century  of  accelerating  and  fully  justified  anxiety,  the 
nuclear  treaty  negotiated  by  President  Nixon  and  Soviet  leaders  at  the 
Moscow  summit  gives  the  world  a  chance  to  breathe  a  little  easier. 

The  treaty  may  be  attacked  from  two  sides,  both  in  the  Senate  when  it 
comes  up  for  ratification  and  on  the  hustings  this  fall,  one  side  denigrating  it 
for  what  it  does  not  do  and  the  other  saying  that  any  slightest  concession  to 
the  Commvmists  is  too  much. 

Realists,  however,  will  applaud  it  as  a  step  in  the  right  direction  at  the  very 
least,  a  platform  on  which  larger  agreements  can  be  erected  in  the  future 
after  both  nations  have  learned  how  confortably  they  can  live  with  this  one. 
An  agreement  of  any  kind  has  to  be  put  down  as  a  triumph  for  all  men  every- 
where, for  it  has  been  clear  to  many  from  the  beginning  not  only  that  a  rap- 
idly arming  United  States  and  a  rapidly  arming  Russia  were  threatened  with 
bankruptcy,  but,  infintely  worse,  that  their  distruct  of  each  other  and  their 
mad  race  for  larger  and  larger  stockpiles  of  nuclear  weapons  almost  inevitably 
would  put  them  on  a  collision  course.  Expenditures,  of  course,  do  not  nearly 
measure  the  potential  for  disaster  that  was  abuilding.  It  is  noteworthy,  how- 
ever, that  the  US  has  spent  $25  billion  on  strategic  weapons  sytems  in  just  the 
last  three  years.  And  though  it  will  of  course  be  argued  that  it  was  this  which 
guaranteed  us  some  semblance  of  security  in  that  time,  speculation  also  is  in 
order  on  what  such  a  sum  might  have  contributed  to  the  solution  of  pressing 
domestic  problems. 

The  agreement  on  anti-ballistic  missile  launchers  (ABM  in  the  US,  the 
Galosh  system  in  Russia)  is  a  standoff,  with  both  nations  limited  to  300,  two 
sites  in  the  US  and  two  in  Russia.  This  will  be  accepted  as  fair  and  workable. 

There  may  be  some  criticism  of  the  agreement  freezing  land  and  sea-based 
offensive  missiles  at  their  present  levels.  One  criticism  would  be  that  the 
accord  is  another  Executive  Agreement  not  requiring  Senate  confirmation,  as 
does  the  treaty.  There  may  he  some  validity  to  the  criticism  on  this  ground,  for 
the  Senate  understandably  argues  that  its  advice  and  consent  should  not  be 
disallowed,  and  there  is  some  question  as  to  the  constitutional  legitimacy  of 
substituting  such  agreements  for  treaties. 

The  criticism  that  the  Russians  have  the  better  of  the  bargain  in  some  cate- 
gories, however,  omits  that  the  US,  for  whatever  it  means  in  any  event,  has 
the  better  of  it  in  other  categories.  In  land-based  offensive  missiles,  the  Rus- 
sians have  the  edge,  1500  to  1054.  But  in  submarine-based,  the  US  has  the 
edge,  656  to  500.  Who  is  to  say  where  superiority  lies? 

A  possible  defect  in  the  Executive  Agreement  lies  in  the  accord  allowing  the 
replacement  of  missiles  when  newer  types  are  developed.  As  Sen.  Edward  M. 
Kennedy  has  argued  in  support  of  his  proposal  for  a  Comprehensive  Test  Ban 
Treaty  (CBT),  more  testing  is  almost  certain  to  result  in  developments  which 
could  upset  the  basic  parity  on  which  Washington  and  Moscow  now  at  long 
last  have  agreed : 

"It  surely  makes  little  difference  whether  we  or  they  discover  technological 
innovation  first.  Once  known,  the  information  inevitably  will  spread  to  the 
other  side.  And  so  even  our  own  success  might  well  threaten  our  security  by 
offering  the  Soviet  Union  a  new  model  to  copy." 

This  does  indeed  seem  to  be  so.  The  record  of  what  has  been  accomplished 
so  far,  however,  suggests  hope,  and  certainly  not  despair.  Little  by  little,  the 
superpowers  over  the  years,  berating  each  other  at  almost  every  step,  have 
moved  closer  and  closer  to  the  realization  that  they  will  have  to  live  with 
each  other  or  not  at  all. 

In  1963,  there  was  the  Partial  Test  Ban  Treaty.  In  196S,  the  Non-Prolifera- 
tion  Treaty.  Neither  of  these  demanded  the  on-site  inspection  which  so  far  has 
blocked  even  consideration  of  CBT.  But  this  objection  is  nullified  now  by  the 
super-sophisticated  off-site  inspection  techniques  that  have  been  developed. 
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A  Comprehensive  Test  Ban  Treaty  should  by  all  means  be  put  at  the  top  of 
whatever  new  agenda  Washington  and  Moscow  have  in  the  cards.  The  ground- 
work of  at  least  some  seeming  mutual  trust  now  has  been  laid  for  it,  and  it 
would  be  a  tragedy  not  to  push  ahead. 


[From  The  Wasliington  Post,   Washington,  D.C.,  May  2S,   1972] 
The  Promise  in  Moscow 

There  is  little  that  is  either  spectacular  or  new  in  the  three  agreements  on 
space,  scientihc  cooperation  and  pollution  signed  this  week  in  Moscow  but 
there  is  a  great  deal  in  each  of  them  that  is  worth  applauding.  Underlying  all 
three  agreements  is  an  acknowledgment  by  the  governments  of  the  United 
States  and  the  Soviet  Union  that  the  problems  in  these  area  run  beyond 
national  boundaries  and  that  the  solutions  to  them  are  more  likely  to  be 
achieved  through  joint  efforts  than  through  nationalistic  enterprise.  Thus,  the 
long-range  impact  of  these  agreements  can  be  far  more  substantial  than  the 
showmansliip  surrounding  their  signing  may  suggest.  They  are  not  the  product 
of  brief  negotiations  but  the  result  of  prolonged  and  sustained  effort.  If  the 
agreements  can  be  implemented  in  the  years  ahead  in  the  same  spirit  that  has 
prevailed  in  Moscow  this  week,  they  can  improve  not  only  the  relations 
between  the  two  governments  but  also  the  conditions  under  which  life  is  lived 
on  this  planet. 

The  space  agreement,  for  example,  consist  largely  in  one  concrete  project — 
a  docking  in  earth  orbit  of  an  American  and  a  Soviet  space  ship — and  a  prom- 
ise. The  promise  is  that  this  first  docking  and  the  steps  that  lead  to  it  may  be 
the  key  to  a  coordinated  joint  effort  to  explore  and  exploit  those  parts  of  the 
universe  within  man's  reach.  If  it  is  possible  for  the  two  countries  to  work 
closely  enough  and  to  share  enough  information  so  that  the  docking  exercise 
goes  smoothly,  it  ought  to  be  possible  for  them  to  cooperate  on  most  other 
aspects  of  space  operations.  The  benefits  to  each  country  from  such  an 
arrangement  would  Ite  great.  By  curtailing  both  competition  and  duplication  in 
space  activities,  .scientists  on  both  sides  would  be  able  to  do  in  good  time  the 
things  that  ought  to  be  done  without  straining  the  financial  resources  of  their 
governments  nearly  as  much  in  the  process. 

The  agreement  on  scientific  cooperation  contains  similar  promise.  Everybody 
agrees  that  the  most  rapid  scientific  advances  are  made  when  the  largest 
number  of  scientists  are  free  to  exchange  knowledge  and  technology  with  their 
counterparts  wherever  they  may  be.  Indeed,  there  has  been  an  increasing 
amount  of  sharing  between  Russians  and  Americans  in  some  scientific  fields  in 
recent  year,  perhaps  most  notably  in  the  efforts  to  convert  to  peaceful  uses 
the  energy  of  hydrogen  fusion.  The  problems  in  this  area  and  others  are  so 
enormous  and  the  need  for  successful  development  so  great  that  the  inter- 
ests of  each  country,  as  in  space,  are  better  furthered  by  cooperation  than 
competition. 

The  pollution  agreement  stands  on  a  somewhat  different  footing,  and  its  an- 
nonncement  this  week  was  more  of  a  surprise  than  either  of  the  other  two.  This 
is  true,  we  sui)pose,  because  many  of  those  interested  in  antiix)llution  programs 
have  been  focusing  so  much  attention  on  next  month's  international  conference 
in  Stockholm  that  the  possibility  of  American-Soviet  bilateral  negotiations  was 
overlooked.  Indeed,  this  new  agreement  could  simplify  the  tasks  at  Stockholm 
by  helping  to  cut  through  or  circumvent  some  of  the  political  entanglements  tliat 
are  threatening  the  success  of  that  meeting.  Pollution  is  clearly  a  world-wide 
problem  that  cannot  be  solved  by  any  one  nation  or  any  two,  even  if  the  two  are 
the  United  States  and  the  Soviet  T'nion.  But  if  we  and  the  Soviets  fulfill  this 
new  promise  to  work  together  on  the  problem  the  chances  of  getting  others  to 
join  should  be  increased.  And,  as  in  sixice  and  science,  the  sharing  of  informa- 
tion and  technology  as  well  as  the  development  of  joint  programs  can  reduce  the 
co.<=!t  and  speed  the  pace  of  protecting  the  world's  environment. 

None  of  these  things,  of  course,  is  mandated  by  these  agreements.  Each  is, 
as  it  stands,  a  short-term  arrangement  which — in  the  main — calls  for  more 
talk  and  more  consultation.  But  it  seems  to  us  that  the  more  consultation  and 
cooperation  there  is  now,   the  more  there  is  likely  to  be  in  the  future,   and 
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therein  lies  the  promise  and  the  real  meaning  of  these  accords.  They  are  a 
milepost  on  the  road  toward  solving  some  of  the  world's  pressing  but  admit- 
tedly "nonpolitical"  problems.  Still,  along  the  way  to  finding  joint  solutions  to 
them,  it  is  possible  that  we  wall  also  develop  the  joint  trust  necessary  to  solve 
many  of  our  larger  political  problems  as  well. 


[From  tlie  New  York  Times,  May  28,  1972] 
The  Moscow  Summit 

Both  the  American  and  the  Soviet  people  have  good  reason  to  be  happy 
about  the  developments  at  the  Moscow  summit.  The  gains  made  go  beyond  the 
specific  agreements  that  were  concluded,  notably  the  historic  Nixon-Brezhnev 
accords  on  limiting  defensive  and  ofliensive  missiles.  More  important  for  the 
long  run  may  well  be  the  personal  contacts  between  the  leaders  of  the  two 
nations  and  the  positive  images  of  the  two  nations  transmitted  by  both  Soviet 
and  American  media  to  their  audiences.  President  Nixon  underscored  this 
aspect  when  he  told  the  Soviet  leaders  at  Friday's  banquet :  "We  look  forw^ard 
to  the  time  when  we  shall  be  able  to  welcome  you  in  our  country  and  in  some 
way  respond  in  an  effective  manner  to  the  way  in  which  you  have  received  us 
so  generously  in  your  country." 

Nevertheless,  the  millennium  has  not  arrived  in  Soviet-American  relations. 
The  deep  division  between  the  two  countries  over  Vietnam  and  the  Middle 
East  remain  unresolved.  The  Soviet  leaders  have  not  surrendered  their  ideolog- 
ical ambitions.  And  even  as  cordiality  reigned  in  Moscow,  American  planes 
were  pounding  North  Vietnam,  while  frantic  Soviet  efforts  were  under  way  to 
ship  still  more  military  supplies  to  Hanoi  despite  the  mining  of  North  Viet- 
nam's harbors.  These  unresolved  tensions  were  reflected  at  the  siunmit  in  the 
failure  to  reach  concrete  agreement  on  trade  and  credits,  a  setback  that  was 
partially  mitigated  by  the  decision  to  set  up  a  joint  commission  to  negotiate  a 
comprehensive  trade  agreement. 

The  summit  and  its  accomplishments  would  have  been  impossible  if,  on  both 
sides,  there  had  not  been  a  cooling  of  earlier  ideological  passions  and  a  new 
primacy  of  national  self-interest.  A  key  to  making  this  development  possible 
was  undoubtedly  the  new  relationship  forged  last  February  in  Peking  between 
the  United  States  and  the  Chinese  People's  Republic.  Mr.  Nixon  discovered 
there  that  it  was  possible  to  do  mutually  beneficial  business  with  even  such 
Communist  zealots  as  Mao  Tse-tung  and  Chou  En-lai,  a  realization  that 
implied  still  greater  possibilities  in  negotiations  with  the  more  moderate  Com- 
munists in  Moscow. 

For  the  Soviet  leaders,  the  emergence  of  the  new — and  still  ambiguous — Pe- 
king-Washington relationship  made  it  a  matter  of  primary  importance  to 
improve  Moscow-Washington  relations.  A  Soviet  refusal  to  receive  Mr.  Nixon 
would  have  raised  the  danger  of  driving  the  United  States  and  the  Chinese 
Peoples  Republic  closer  together,  perhaps  leading  to  the  dread  possibility  of  a 
Chinese-American  alliance  against  the  Soviet  Union.  It  was  to  prevent  such  a 
development  that  the  Soviet  doves — against  the  vigorous  opposition  of  their 
hawkish  colleagues — decided  not  to  make  an  immediate  issue  of  Mr.  Nixon's 
Vietnam  escalation  and  to  go  ahead  with  the  summit  as  planned. 

For  a  stable  world  in  which  peace  is  more  secure  than  it  is  now,  all  three 
great  powers  must  have  good  relations  while  the  temperature  in  areas  of 
greatest  tension — Indochina  and  the  Middle  East — is  lowered  by  accords 
acceptable  to  all  sides.  That  desirable  situation  is  still  elusive,  despite  the 
progress  made  in  Peking  last  February  and  now  in  Moscow.  It  is  encouraging, 
however,  that  some  of  the  venom  has  left  Soviet-Chinese  relations  in  recent 
weeks,  while  Peking  has  taken  the  Nixon-Brezhnev  talks  more  calmly  than  it 
took  the  Eisenhower-Khrushchev  meetings  in  1959. 

President  Nixon,  aided  by  both  Mao  Tse-tung  and  Leonid  I.  Brezhnev,  has 
improved  the  atmosphere  of  international  relations.  The  task  ahead  is  twofold : 
to  continue  the  progress  achieved  among  the  great  powers  and  to  utilize  the 
greater  warmth  that  has  entered  their  relations  as  a  lever  to  bring  just  and 
lasting  peace  to  Vietnam  and  the  Middle  East. 
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[From  the  Washington  Star,  Monday,  May  29,  1972] 
Message  From  Moscow 

More  than  anything  else,  the  world  needs  a  little  hope.  In  recent  years,  a 
great  many  people  have  come  to  fear  that  the  forces  of  destruction  may  well 
be  inexorable.  But  those  who  have  felt  such  despair  must  have  felt  something 
quite  different  yesterday,  as  they  heard  President  Nixon  speaking  from  Moscow. 
For  he  was  trying,  as  mightily  as  any  leader  ever  has,  to  tell  a  new  vision  of 
peace  to  the  world.  And  to  back  him  up,  he  had  one  of  the  most  momentous 
diplomatic  achievements  of  modern  times. 

It  was  a  fine,  warm  speech — quite  possibly,  when  all  is  said  and  done,  the 
most  important  one  he  ever  will  make.  That  will  be  the  case  if  indeed  it 
marks  the  beginning  of  an  era  of  concord,  and  even  cooperation,  between  the 
world's  two  greatest  powers.  If  a  firm  mutual  understanding  really  should 
materialize  out  of  the  Moscow  meetings  to  study  war  no  more,  as  the  old  song 
puts  it,  then  Richard  M.  Nixon  is  assured  of  a  high  historic  pedestal. 

The  upshot  of  that  will  not  be  apparent  for  some  time — until  we've  seen  how 
the  nuclear  arms  limitation  treaty  works  out,  and  how  the  general  climate  of 
coi-diality  bears  up  under  future  stresses  and  strains.  All  this  was  implicitly 
recognized  in  Mr.  Nixon's  remarks.  He  is  not  naive.  The  United  States  and  the 
Soviet  Union,  he  said,  "have  taken  a  historic  first  step"  toward  ending  the  arms 
race.  In  the  past  week  they've  made  some  good  strides  on  ■"the  long  journey," 
but  there  is  recognition  that  stumbles  are  possible :  "It  is  important  to  both  of 
our  peoples  that  we  continue  those  strides." 

Assuredly  Mr.  Nixon  went  the  full  mile,  and  further,  in  reaching  agreement 
with  the  Russians  on  nuclear  arms  limitations.  Here  at  home,  he  will  face 
some  criticism  for  allowing  the  Soviets  numerical  superiority  in  weapons.  It  is 
an  experiment  in  hope  that  will  give  a  good  many  people  the  shivers,  and  not 
altogether  without  reason.  But  it  is  defensible  in  light  of  the  awesome  destruc- 
tive capacities  that  will  be  unaffected  by  it,  and  because  the  alternative  is  a 
run-away  nuclear  weapons  race  that  would  be  much  more  chilling  and  maybe 
bankrupting  in  the  bargain.  It  clearly  was  time  for  a  bold  initiative  for 
nuclear  deceleration,  which  the  President  now  has  taken,  and  not  without 
incurring  some  risks.  The  country  must  go  along  with  him,  and  hope  that  the 
Soviets'  zeal  for  strict  controls  prove  equal  to  his. 

In  any  event,  he  gave  the  world  a  most  appealing  picture  of  what  it  could 
become :  "Let  our  goal  now  be  a  world  free  of  fear — a  world  in  which  nation 
will  no  longer  prey  upon  nation,  in  which  human  energies  will  be  turned  away 
from  production  for  war  and  toward  production  for  peace,  away  from  conquest 
and  toward  invention,  development,  creation.  .  .  ."  The  agreements  reached  in 
Moscow  for  cooperation  in  the  fields  of  medicine,  science,  pollution  control, 
trade  and  space  flight  are,  he  hopes,  the  beginnings  of  constructive  coopera- 
tion. And  while  some  of  these  still  are  more  symbolic  than  substantial,  they 
nonetheless  are  heartening  symbols. 

We're  glad  that  the  first  potential  stumbling  block — Vietnam — was  dealt 
with  firmly,  though  not  by  name,  in  the  address.  The  reminder  that  large 
nations  can  be  sucked  into  war  by  conflicts  between  smaller  nations,  and  the 
admonition  that  this  be  prevented — clearly  aimed  at  his  Soviet  hosts — was  well 
stated.  This  may,  however,  indicate  failure  in  the  talks  to  reach  any  under- 
standing on  Vietnam.  We  can  only  hope  that  events  will  reveal  what  words 
have  not,  in  a  salutary  way. 

The  marvel,  of  course,  was  that  Mr.  Nixon  was  speaking  at  all  there  in  the 
Kremlin,  pushing  his  ideas  and  promoting  America  to  possibly  100  millon  Rus- 
sian TV  viewers.  Not  many  years  ago  it  would  have  been  unthinkable — even  a 
month  ago  it  seemed  unlikely  because  of  Vietnam  war  developments.  We've 
seen  that  wonders  still  are  possible ;  now  we  must  hope  that  this  one  endures 
and  improves. 


[From  The  Evening  Star,  Washington,  D.C.,  May  30,   1972] 
Russia  Gets  N-Superiority  on  a  Silveir  Platter 

(By  Crosby  S.  Noyes) 

It  is  now  only  too  obvious  why  the  Moscow  summit  meeting  came  off  as 
scheduled.  Considering  what  they  are  likely  to  achieve  as  a  result  of  it,  no 
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other  problems,  including  the  outcome  of  the  war  in  "Vietnam,  are  even  approx- 
imately on  the  same  magnitude  of  importance  to  the  leaders  of  the  Soviet 
Union. 

It  was  of  major  importance,  of  course,  to  Richard  Nixon  as  well.  The  series 
of  agreements — the  whole  atmosphere  of  the  Moscow  meeting — was  of  very 
great  value  in  an  election  year.  The  fact  that  most  of  the  agreements  were 
prepared  months  ahead  of  time  and  would  have  come  into  effect  anyway  is 
largely  beside  the  point.  The  fact  that  it  may  take  months  for  the  American 
public  to  understand  the  price  that  was  paid  for  a  few  hours  of  Kremlin  cor- 
diality is  an  essential  part  of  the  meeting's  success. 

The  Russians  played  hardball  in  Moscow  and  they  won.  The  crowning 
achievement  of  the  meeting  is  said  to  have  been  an  agreement  on  the  limita- 
tion of  offensive  and  defensive  strategic  nuclear  arms.  And  it  probably  is  the 
most  disadvantageous  agreement  of  its  kind  that  the  United  States  has  ever 
entered  into. 

As  most  Americans  had  understood  the  strategic  arms  limitations  talks  that 
have  been  dragging  on  for  nearly  three  years  in  Vienna  and  Helsinki,  the 
objective  was  to  work  out  an  agreement  that  would  freeze  the  nuclear  arms 
race  between  the  United  States  and  the  Soviet  Union  at  a  rough  parity  that 
would  diminish  both  the  danger  of  war  and  the  cost  of  continuing  unrestricted 
competition.  As  a  concept,  it  was  sound  enough. 

But  the  agreement  reached  in  Moscow,  in  fact,  does  no  such  thing.  On  the 
contrary,  it  virtually  assures  the  Soviet  Union  a  very  significant  superiority  in 
every  important  area  of  nuclear  weaponry  within  the  next  five  years.  Far 
from  being  a  freeze  on  anything,  it  permits  the  development  of  the  Russian 
nuclear  arenal  well  beyond  the  capacity  which  most  American  experts  believe 
they  will  be  able  to  achieve. 

To  the  extent  that  parity  has  been  established  in  the  SALT  agreement,  it 
applies  only  to  defensive  mis.<iles,  which  the  Russians  from  the  outset  were 
anxious  to  limit.  Under  the  terms  of  the  agreement,  both  sides,  essentially, 
would  remain  vulnerable  to  the  other.  We  would  not  have  a  credible  defense 
against  a  first  strike  aimed  at  our  land-based  missile  sites;  the  Russians  would 
not  be  able  to  defend  themselves  against  retaliation  against  their  major  cities. 

But  the  apparent  trade-off  here  is  obviously  not  equal.  Each  side,  under  this 
formula,  would  be  equally  vulnerable  to  a  first-strike  nuclear  attack  against  its 
offensive  missile  force  and  to  a  retaliatory  blow  to  its  cities.  But  since,  under 
this  formula,  a  nuclear  first-strike  could  offer  a  strong  probability  of  wiping 
out  a  very  major  part  of  the  retaliatory  force,  the  odds  are  clearly  stacked  in 
favor  of  the  side  that  launches  the  first,  all-out  nuclear  assault. 

So  it  is  in  the  area  of  offensive  weapons  that  the  Moscow  agreement  counts 
most.  And  in  this  area  the  Russians  have  won  a  very  significant,  if  not  deci- 
sive advantage,  consecrated  in  a  formal  agreement  between  the  two  countries. 

As  administration  spokesmen  have  been  explaining  the  agreement,  there  is  a 
kind  of  trade-off  between  quantity  and  quality  in  offensive  weaponry  between 
this  country  and  the  Soviet  Union. 

It  is  conceded  that  the  Russians,  under  the  provisions  of  the  agreement,  will 
be  i>ermitted  to  have  more  land-based  missiles  (at  least  1,G00)  than  we  have 
(1,050).  It  also  is  conceded  that  if  the  Russians  take  advantage  of  all  the 
options  offered  them,  tliey  also  would  have  a  substantial  numerical  advantage 
in  submarine-launched  missiles  (about  950  to  700). 

It  is  being  argued,  however,  that  because  the  United  States  has  developed 
multiple  warheads  that  can  be  independently  targeted  (MIRV),  the  Russian 
numerical  superiority  is  offset.  As  of  today,  for  instance,  it  is  pointed  out  that 
we  have  5,700  deliverable  warheads  on  our  existing  missile  as  against  2.500 
for  the  Soviet  Union.  Furthermore,  we  are  being  told,  it  is  unlikely  that  the 
Russians  will  take  advantage  assumed  by  adminis-  offered  to  them  under  the 
SALT  agreement. 

Both  arguments  are  highly  suspect.  The  qualitative  advantage  assumed  by 
adniinisti-ation  spokesmen  must  be  rated  as  temiwrary  and  highly  misleading-. 
There  is  nothing  in  the  agreement  that  would  prevent  the  Russians  from 
developing  multiple  warheads  of  their  own  in  the  near  future,  and  indeed  it  is 
almost  a  dead  certainty  that  they  will. 

The  qualitative  argument,  furthermore,  cuts  both  ways.  The  largest  Soviet 
warheads,  MIRV-ed  or  not,  are  immensely  more  powerful  than  the  largest 
American  weapons.  For  example,  the  313  SS-9   (or  larger)    weapons  that  the 
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Ru.-.sitins  will  be  permitted  under  the  agreement  represent  at  least  the  equiva- 
lent in  explosive  power  of  4,725  of  the  largest  American  weapons. 

To  asteume  that  the  Rusisians  will  not  take  advantage  of  the  options  offered 
them  under  the  SALT  agreements  is  incredible.  For  the  last  10  years,  they 
have  maintained  a  staggering  momentum  (17  new  submarines  and  25  new  mis- 
sile sites  presently  under  construction)  in  an  effort  to  achieve  nuclear  superi- 
ority over  the  United  States.  They  can  surely  be  counted  on  to  take  every 
advantage  of  an  agreement  which,  in  effect,  hands  them  that  superiority  on  a 
silver  platter. 

[From  the  New  York  Times,  June  2,  1972] 

Kremlin  Terms  Accords  Triumph — Brezhnev  Is  Reaping  Praise 

For  Talks  With  Nixon 

(By  Hedrick  Smith,  Special  to  The  New  York  Times) 

Mo.seow,  June  1 — The  new  Soviet-American  agreements  on  strategic-arms 
limitation  and  other  issues,  formally  approved  today  by  leading  Communist 
party  and  Government  bodies,  are  being  hailed  here  as  triumphs  of  major  sig- 
nificance, altering  the  world  political  climate. 

The  Communist  party  leader.  Leonid  I.  Brezhnev,  is  reaping  public  praise 
for  his  week  of  talks  with  President  Nixon.  And  some  people,  in  letters  pub- 
lished by  the  controlled  press,  are  saying  they  expect  the  civilian  sector  to 
benefit  from  the  savings  realized  through  the  arms-control  measures. 

Privately,  however,  highly  placed  Soviet  sources  have  expressed  disappoint- 
ment that  the  Moscow  talks  did  not  yield  a  major  breakthrough  on  trade. 

Despite  White  House  denials  that  trade  concessions  are  being  withheld  pend- 
ing progress  on  the  Vietnam  negotiations,  the  Soviet  sources  said  they  suspected 
that  the  impasse  on  trade  was  linked  to  Vietnam  and  reflected  President  Nixon's 
disaptH)intmeut  over  his  inability  to  get  explicit  Soviet  promises  of  help  in 
working  out  a  settlement. 

Such  an  appraoch.  the  Russians  assert,  overestimates  Moscow's  capacity  to 
influence  the  North  Vietnamese  as  well  as  the  importance  it  attaches  to 
increased  trade. 

Nonetheless,  the  Soviet  leadership  was  reported  to  have  been  hopeful  that  the 
talks  with  Mr.  Nixon  and  his  aides  would  produce  clear-cut  American  decisions 
on  such  central  issues  as  the  outstanding  Soviet  Lend-Lease  debt,  the  granting 
of  equal  tariff  treatment  for  Soviet  imports  and  the  approval  of  Government- 
backed  credits  for  Soviet  iiurchases — all  requisites  of  expanded  trade. 

Moscow,  which  regards  these  more  as  political  than  as  economic  issues,  had 
hoped  to  see  them  move  forward  in  the  high-level  political  talks,  it  was 
explained. 

The  importance  that  the  Soviet  leaders  attach  to  trade  prospects  was  under- 
scored by  Tass.  the  Soviet  press  agency,  in  reporting  formal  approval  of  the 
results  of  the  American-Soviet  meeting  by  the  government  15-man  Politburo  of 
the  Communist  party,  the  Council  of  Ministers  and  the  Presidium  of  the 
Supreme  Soviet,  or  parliament. 

Tass  reported  that  the  results  had  been  "entirely  approved,"  but  it  did  not 
say  the  action  was  unanimous,  as  is  customary  for  such  events. 

"The  Soviet  Union  comes  out  for  developing  trade  and  broad  economic  rela- 
tions with  the  United  States,  believing  that  reciprocally  advantageous  solutions 
^can  be  found  in  this  sphere  too,"  the  dispatch  said. 

In  a  passage  designed  to  reassure  allies  as  well  as  to  project  the  prospects 
for  long-term  stability  in  Soviet-American  relations,  Tass  quoted  the  ruling 
bodies  as  asserting  that  the  joint  declaration  of  principles  signed  Monday  by 
Mr.  Nixon  and  Mr.  Brezhnev  "creates  the  prerequisites  imder  international  law 
for  building  ties  and  cooperation  in  all  fields  of  mutual  interest,  on  a  firm  and 
long-term  basis,  by  no  means  to  the  detriment  of  third  countries." 

The  dispatch  not  only  hailed  the  arms  agreements  as  "the  most  important 
measure"  to  date  for  avoiding  nuclear  war  and  curbing  the  arms  race  but  a'so 
emphasized  the  importance  of  American  acceptance  of  "the  principle  of  parity 
and  equal  security"  between  two  countries. 

A  front-page  commentary  in  Pravda  yesterday  went  further,  declaring  that 
"the  crowning  success"  of  the  :\Ioscow  talks  and  agreements  would  have  "great 
significance  in  changing  the  political  climate  in  the  world  for  the  better." 
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The  wave  of  publicity  has  been  coupled  with  almost  equally  enthusiatic 
reporting  on  the  ratification  of  the  west  German  treaties  of  nonaggression 
with  the  Soviet  Union  and  Poland.  The  Supreme  Soviet  formally  ratified  the 
Moscow-Bonn  treaty  yesterday. 

In  a  speech  to  the  Supreme  Soviet,  an  alternate  member  of  the  Politburo, 
Pyotr  Y.  Masherov,  party  leader  in  Byelorussia,  paid  tribute  to  Mr.  Brezhnev 
for  the  success  of  the  negotiations. 

The  Soviet  party  leader's  enthusiastic  support  of  accommodation  with  Wash- 
ington attracted  interest  because  of  his  reputation  as  a  hard-liner  on  the  basis 
of  several  tougli  articles  and  speeches  last  fall. 

The  discussion  on  the  West  German  treaty  included  the  first  indication  that 
Moscow  had  abandoned  hopes  of  holding  a  European  security  conference  this 
year. 

Although  the  United  States  is  getting  generally  more  favorable  coverage  of 
its  official  policy  in  the  Soviet  press  than  in  years,  Tass  has  resumed  coverage 
of  the  trial  of  Angela  Davis,  long  a  major  news  attraction  that  was  ignored 
during  jMr.  Nixon's  visit.  Articles  about  the  Vietnam  war,  given  modest  display 
and  neutral  headlines  during  the  visit,  seeme<l  slightly  more  sharply  worded. 

In  comparison  with  several  months  ago,  the  items  are  still  receiving  low-key 
treatment. 


[From  the  Federal  Times,  June  7.  1972] 
Case  Bill  Would  Limit  Executive  Pacts  to  Bases,  Nuclear  Storage 

Washington.— Although  the  Nixon  administration  is  opposed  to  congressional 
veto  of  executive  pacts,  a  Republican  senator  wants  to  limit  their  use  to  those 
involving  military  bases  and  the  storage  of  nuclear  weapons. 

Sen.  Clifford  P.  Case,  R-N.J.,  has  introduced  a  bill  to  cut  off  funds  needed 
to  carry  out  these  agreements  unless  the  Senate  approves  them  as  treaties. 

Sen.  Case  declared  that  he  was  "deeply  pleased"  by  the  State  Department's 
decision  not  to  oppose  his  older  bill  which  merely  requires  the  transmittal  of 
executive  agreements  for  congressional  review. 

That  bill,  S.  596,  passed  the  Senate  in  February  by  an  81-0  vote.  It  requires 
executive  agreements  to  be  sent  to  Congress  within  60  days  of  their  enactment. 

Case  said  that  the  State  Department's  guarded  endorsement,  on  the  eve  of 
the  President's  trip  to  Moscow,  "seems  to  me  to  be  of  great  potential  signifi- 
cance to  the  future  relations  between  these  two  co-equal  branches  of  govern- 
ment." 

John  Stevenson,  legal  adviser  at  the  State  Department,  told  Sen.  Sam  Er- 
vin's  subcommittee  on  separation  of  powers  that  the  administration  "will  not 
oppose  that  bill  (Case's)  if  Congress  truly  feels  this  is  the  wisest  manner  in 
which  to  proceed." 

Earlier  administration  officials  testified  before  Sen.  Ervin's  panel  that 
they  oppose  an  Ervin  bill  to  require  review  of  all  executive  agreements  in  60 
days,  subject  to  veto  by  concurrent  resolution. 

Senator  Case  then  introduced  his  new  bill,  S.  3637,  focusing  on  executive 
agreements  involving  military  bases  and  nuclear  weapons.  It  would  apply  to 
agreements  previously  made. 

The  Ervin  bill,  S.  3475,  "would  put  the  United  States  at  a  disadvantage  in 
international  negotiations,"  Stevenson  declared.  "The  ability  to  make  firm 
agreements  with  immediate  binding  effect  is  frequently  of  critical  importance 
in  obtaining  and  formalizing  concessions  from  other  governments." 

For  good  measure,  Stevenson  said  he  is  opposed  to  another  Case  bill  which 
demands  that  Congress  must  approve  last  year's  agreements  with  Portugal  for 
a  military  base  in  the  Azores  and  for  facilities  at  Bahrain. 

"I  do  not  believe  the  approach  is  based  upon  a  sound  constitutional  premise, 
and  I  must  regretfully  state  our  opposition  to  that  bill,"  the  State  Department 
official  said. 

Nicholas  deB.  Katzenbach,  attornty  general  and  deputy  under  secretary  of 
State  in  the  Johnson  administration,  testified  that  he  could  not  support  the 
Ervin  bill  in  its  present  form. 

"I  think  Congress  is  entitled  to  know,  if  it  wishes,  every  formal  obligation 
of  the  United  States,"  Katzenbach  said.  "I  think  the  discipline  of  having  to 
submit  such  agreements  would  be  healthy. 
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"I  do  not  believe,  however,  that  Congress  can  constitutionally  qualify  the 
power  of  the  executive  to  enter  into  such  agreements  when  they  are  within  his 
own  traditional  constitutional  prerogatives,  at  least  not  by  concurrent  resolu- 
tion," he  said. 

Those  types  of  resolutions,  unlike  bills  passed  by  Congress,  are  not  subject 
to  a  presidential  veto. 

Katzenbach  said,  "There  is  merit  in  not  forcing  every  issue  to  a  vote,  and  in 
allowing  the  President  some  latitude.  Ordinarily  he  wants  and  needs  that 
broad  underlying  consensus,  knowing  that  our  policy  cannot  be  successful  with- 
out it." 

Opposition  also  came  from  the  Pentagon's  J.  Fred  Buzhardt,  general  coimsel 
of  the  Defense  Department.  He  declared  that  the  Congress  "is  already  intimately 
involved  in  the  overwhelming  majority"  of  executive  agreements  that  are  of 
interest  to  Defense. 

The  60-day  grace  period  given  Congress  to  approve  agreements  under  the 
Ervin  bill  "would  constitute  a  severe  impairment  and,  in  some  cases,  would 
preclude  the  consummation  of  agreements  which  could  otherwise  be  obtained 
to  advance  the  interest  of  the  United  States,"  Buzhardt  testified. 

Moreover,  under  the  supremacy  clause  in  Article  VI  of  the  Constitution," 
Congress  has  no  authority  by  concurrent  resolution  to  repeal  or  amend  the 
laws  of  the  United  States  or  treaties  made  under  the  authority  of  the  United 
States,"  he  declared. 

Ralph  E.  Erickson,  assistant  attorney  general  at  the  Justice  Department, 
also  spoke  against  the  Ervin  measure.  It  "presents  substantial  constitutional 
problems  of  its  own,"  he  noted.  He  said.  "The  very  source  of  the  President's 
powers  suggests  that  determination  of  whether  an  international  arrangement  is 
to  be  effected  by  treaty  or  executive  agreement  should  be  resolved  by  the  exist- 
ing sound  and  traditional  constitutional  process." 

The  President  has  independent  power  under  the  Constitution  to  conclude  ex- 
ecutive agreements,  Erickson  said.  Tliis  includes  the  power  to  "receive  am- 
bassadors," and  thus  to  recogTiize  foreign  governments.  Also,  the  President  can 
make  operational  arrangements,  such  as  cease-fire  agreements  to  insure  the 
safety  of  troops. 
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